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bomdobs ©d BGmIomo bgemBg3Mumgdgdo,”’ Gmigmmss, g mdsbgo-
mob sMbgdmmo MedFmogn @adsbsboomgdgmo 60360l dowmbgosgzewm, Lbge-
©obbgs badomommgd@mngn dmbBgbnggds goshbooom s Emdmab gobbbge-
39053 LBmMgE Joomizol ©odebabnomgdgmo 3M0bndgdal asbbbgeggdea-
o adbbmE (30gmgdadoo.

1.1. doMomoo 3M0abizndgdo

badoFmomgd@mngo MEmogmonmdgdol dmbgbmnagdabslb 3o B9dmbgg-
3080 3mb3Mg@mmo amaal 3M0bEndgdl mowgbo 3603369cmmds 9bn-
gqds. 9b0Bbnmn 3MEgmogds badsmomol moomgnem  0bbGodnE vy,
Mmool @Ambsg Lagoobo LEmMEMgo bmgom 3Mnbzndgddg ooymobm-
dom Sabﬁnaggbo.zz

badmgdomagmbadommmgdmngn MMmngmomdol Mo, BGmdnm w@-
m0gEomdal  goshbns, sbgszg, odwgbndyg Labol doMomswo 3Mnbindo,
Mol 3Mbgdmdadg ©Idm3znEadnmns MBMamme  3bodbyma  bLo-
doMmmgdmMngn NeMmogmomdal ©adysamgds.

1.1.1. 6gdals aodmgemgbo

6900l godmamgbs gaMnggdol w©owgdol wdmsegmgbo 3@3836@)00.23 S(n-
603bmmo  mogobo 36083bgemmdom baboompgds Mmgmemig badmgemagm,
obg FOmdoobademmmgdmngn  NEmoghomdol ©MHmMLyE. dsgsmomd,
690l gadmgegbs sMadbmemme dMmdomn bgm3g3Emmgdol ©agdabab
®0333molb @o@ Mmmb, 363dge dobo of@mamammds dMmdnma bgmdg-
36mmgdol dmBmol eAmbsi gmobogds.

mogob dbMng, bgdal godmgmgbs o6 sMalb  bogdamobo, dgbermemoglb
ababymo LadasMmmmgdMngn 30%bs60.% dogamoma@, MmEgbaig bgdal ao-
dmgmabs ©d adbvMabzgy gM@Isbgoml oM 38mb333o25, ©aq0s LadoMmeng-
36030 Jgogan, membo 9Msbabaymggmn, MmIgmbsig doMzgmow badam-
omgdcng doDobmab 3033060 o6 goshbone.

badmgomagmbadommmgdngn  mEmngMomdgdol  Gog  Fgdmbzqzgddo
Fqbadmgdgmns Ibmemme ghon dbamob dogm bgdab gedmaymgbs oymb
bogdamobo  3mb3Mg@memn  badsmommgdMogo g@Moogmomdol  ©sdystg-
dobmgolb, Mmool @Ambsg o6 mbos ynMm@3gb dednsbal doMomswn

21 56036 Loznmbd sB3Momagdom ob., dmogMmndzomo DB., boMomdal bgmBq3619-
Qabgb 60?{%’@3603bb30 Uab(ioggn %‘&Badﬁmgabg%‘ngaoﬁ,aﬁ%aafi 83663§no 70 ggnﬂgggo
dodmgboema baomdamgm 3Mgdamon, badsMmemolb 3Mmdemgdgdn, mdamobon, 2012, 329-350;
JoM @335 g, 3MmInby s bamemdab bgmdgimmmadol MEO@mngMmdndammgdol bagnmbo-
Lomgab, gq@mbomn ,Ladommalb gaE@bamo®, Ne2 5%%9, 210-229.
2 0b., Lojomoggmmb «9bgbogbo bobsdomommmb 2012 Bwmolb 12 dom@ol Nesb-80-76-2012
896Rnbgds, smbgMammdaomn babomo, ono% Lomdamanos bobggagaﬁ‘gggbm NP m0gOHOm-
dab mgdady o 0xmboBbaemns, MmI, o9 bym3gzEmmgdol dommds dmbomasbos, ngo
QGQQ 8960domGML me300 bgmBgz@nmgdol dmasn 3MnbiEndgdnwsb asdmdwnbamy.
5:35@)‘35)00 ., badmdaemagm badommemolb bmgsmo 6sboern, mdamabo, 2011, 316.
0d39.
% 0b., Musielak H.-J., Grundkurs BGB, 8. Auflage, Verlag C.H. Beck, Miinchen, 2003, 150-151.
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MBmgdgdo, mogobamgmgdgdo o9 LsdsGomolb Bmaso 3Mobodgda.®
3omdb@mngo 6900l godmgmgbol ©MHmL MEmnngmomdolb dmbsBomg gMomn
dbomg 0dgbb mMaymgdal, bmemm dgmeg dbamglb g3obEgds as339mmo dm-
3omgmds, aobsbmmzngmmb Fgbodsdobo 43gwgde.” o3 gnomboom, Gewogzs-
o aoblbbssgogds FOmIombadammmgdmngn  M@mogmomds, Mm3-
mob @mmbsig gomdb@ngo bgdolb asdmgmgbs Jgmdmgdgmos gaboglb bo-
dommmgdmMngn MMmngmomdolb ©sbygdob bogmdzgmon. dogomnmow, ob-
©gMdo, Mmdgmoi BsMmImowggbl omdbmngo asmnggdal 3mabngne do-
agamomb, dobo bsdmznmmds o6 sMolb ©edmznwgdnmo dgmeg dbacob
dogf 3ol Fomgdsbg.”® BGmInmbsdsmomgdmngo bygmBgz@nmgdoon dbm-
mmE geoo dbamol bamgomon, @ssdgemmb sbgma babob w@maogmomds
dgmeg dbamgbmab, 86 0gbgds Lademmmgd@ngo dgwmganl ddmby.

mog0ob dbGog, IOmIomn MMmogmomdgdo bobosmwpgds bLadmgsmagdm
badomommgd@ngn MEmngmomdgdobasb asblbbgsggdmma Lobom, Gmdmab
3mobognem dogomoombsg ombosi BEmdomn bygmBgz@mmgdol dImIems
Eoﬁ)amoQ&]Eb.” 8d Fgdmbggzeda o6  ngmeobbdgds  bgmdgzemmgdom
g3m33nbBabgdnmo dobo ImBmal 3oMmdgda, gb Lognmbo sdbmena-
Mo (3939 asbbobnmggmo ®gdes, of 0gmmalbbdgds 39bmboom  gobg-
Moo badomomgdmngo dmbBgbMoggdol Lggmm, Gmdmol gomamgddog
Rodmyamndgdymos  dMmdoma  bgmdgzdmmmgdal  dbafggdol  Mamgdgda
©o dmgamgmdgdo. 3oMomgmol asbogmgde s30mme agsMolb bgemdg-
3Ommgds, Mmdgmdoi dbamggdds bgmBgzMmmgdal dmBmoal dommdow
dbotgms BgMnmmdomn Fgmabbdgds omgzgl. 83 B9dmbgzgzadn, 30bsnwab
boddg  a30d3b  dgmobbdgdobmab, ngmmolbdgds, md  bgmBdgzMymmgdal
dmdmobomgol LagnMms Mmgmeig dgogamol, oby dmogsmob dogea ao-
dmgmgboemo  bgds. 83 dbMng, asblbgeggdmmo  LoGuagnss BMmdomo
by dg3megdol  ©MmL.  dsgsmome, ©adbaddgdmoal  nbogns@ogzom
dcmdomo bgmBg3emmgdol dm3ms, MmImol mo3mgdsai dob goshbos o
8d dgdmbggzedo Mondg 39093dg Lomdamo LagMomo o6 osMab. ©adbag-
dgdmob dogm sbgmo  Jdgmgdal  asbbmEngmgdol Bgdmbggzedo, dobo
IO gM M0 33 dnmgds ©abaddgdmmoabmgnl 8Mebszmgd gMmmgnabo
BEM3al 965DmamFgds 0gbgds. sbgmo dogomomol sMbgdmdabalb bagnmm
86 560l dbomgoms Bgmobbdgds bgmBgzMnmgdol dmImodg. >

69d0l  godmgzmagbs BomImowaqbl  LobgmBgzEmmgdm  magnbagmgdols
Bnb6©sdgb@ne 36M06(303L.%" Bgd0l asdmamgbs Jgndmgds smgdnmo 0dbgl

2 bogoﬁmsggmb MBgbagbn Labadommemmb 2011 Bemob 1 ©g399360b Neals-343-327-2011
32Q30939@0gdo.

sbgmagmnaba B, 3omEgdnmgdomn badsMmamon, 3gmmg gedmgds, mdowmobn, 1999, 28.
8 %oE@mﬁmo ., badmdamogm bodomomol dmasma babommn, mdnmabo, 2011, 328.

2 Jogomoms, LIz-ob 38—% dqbeol dg-2 b6oBomal mebobdow, ,oum dEmdomn b%Qwagd—
A mgdolb obogns@mmo obaddgdmmos, ngn gomEadnmns googEmmbommb v0badbaymals
Bgbobgd ©o8bagdgdgmo amabazmgd 30 zomgboofmmmo mmom sy BgMommdomo bge-
893 mmgdam®. o domMb dMmdomn gMomogmomoab Jgbyzg@e 3 omgzab TJgdwga LaL,
3ol mogobygmom Bgndmns 5xmbndbaemal Jgbobgd ©odLoddgdgmlb aomymgbgdmag sbm-
dmb. 9b 4dgmgds dabo FbEneb Ronmgmgds amdb&agn bgdal aodmagmgboc.

0 Fgo., bodommggmmb nbgbsgbo Lobsdomommb 2012 Bemolb 1 domGal Neob-1429-1444-
2011 goobygg@omgds.

8 Logomagermlb 9dgbagbo bobsBs@mmml 2011 Bmob 22 ogmobol Nesb-712-671-2011
aobRnbgde.



b. gm&3g6sdy, bodmgsamagm gmmgdfbob goaiggaa obbgadabdado

Gmameg bydogd@nco, oby mdogd@no gnobom,? GmIgmds Bgnd-
mgds bbgoabbzs Fgomgasdwog dnnyzsbml bgdolb aodmdgmgbo. ngo  go-
dmoygbgds mameg Lodmgomadm, obg BEmdoobsdsmommgdtngn x@-
o0gfomdgdol oM.

1.1.2. 390dm s38mbmdns

»396dm  338mMbmdns gbmegds 3mMbB3MgG M dnMmamgzol LadsEmmom
dobogdgdnm ©d NBONbzgmymagnm Bgbodmagdmmdal 9M®dsbgoml dmEnb
MEm0gMnmds a3bbabmzmnem gamamgddo dmabgbengmb gamnggdgdals,
asbbognomgdom, bgmBg3Mumgdgdol 3933gmdom.

396dm 838 mbmdnnl goMmamqddn Fbamggdl megzem Bgmdmnsm dnommb
8336y398nmgds 3mb3Mg@ e bognombmsb w©ozezdamgdom. mazol dbmog,
a3@36y398nmgds Bgndmgds agmb  ad6339mme oo 360d369mmdab
dJmbg, Mo dmdagemBn 306Mm3bqdol  gobzomamgdal #3nmzgmgbo  ao-
b0 nd635o.34 6930l asdmgmgbol 3momboom, Lsdsmommgdmogsw d6033-
bgermgabn  go@abyzg@omgdol domgds 396mbgdBo o6 LagoMmmgdl dmbg-
F)nagaob,ss ngo LEmEMgo 39Mdm 938mbmdnal gomamgddans dmbogboemn
© m3badMo 3BgbEMngqdl, Mmamemi 360d36gmmasb, obg #93bndgbgem
8360a9390L. 83 gaMnagdgdal Moibsb dogzmomasbgds LEmMg BEMAab
3mgdbo, MmImolb bogndzgmdgs, @9bsdwgdmdmngn Bmogdal donbgos-
300, ™03y dbamg mobsdoto wNgmgdgdom Lamagdmmdl. msbsdsmon
M@mgdgdo oby oM ¢Mbms 0dbgl asagdmmo, momgmlb mEogzg dbamoab
489009ds gfhma LadsMmommgdmngo bmmdol dmbgbfmnggdolb 4399 943930
dg0dmgds  M@mgdadmbomgdol  gmmds  asbbbgaggdama  agmb, dogmad

00 3o gdme 9o bodMGygdg Nbwms Imddgmgdogl.
1.1.3. 3goombnbroobngmgdols 36 abisndn

badmgdomadm o BOmdoo MMmngmomdgdl aoshbnsm gfmn, Ladsm-
omolb  moomgmgemo 0bbGodmGobogolb  ©adebsbnsmgdgmn  3Mnbzndoa,
mdgmbsg ggoomboboobngmgds 34309, «m3nM3gmabam, ngo ©edmjznwog-
dmemos 3ol dogm Emameg bognmesmo mamgdgdol 3sGombbsm dg-
LEnmgdadg, obg dob dogem FobBmogdnmo obgmdsgnob  bLodabEob
3609369 mdoDg.*

32 Schermaier MLJ ., Die Bestimmung des wesentlichen Irrtums von den Glossatoren bis zum BGB, Wien,
Koln, Weimar, 2000, 671.

% Larenz/Wolf, Allgemeiner Teil des biirgerlichen Rechts, § 213 Rn. 17. - doomnmgdamas, dobGa-
0o ., badmdomadm Ladsonmnl Dmgawn bsBomo, mdomonbo, 2011, 90.

8 ab., BGH Urteil vom 09.03.2012 -V ZR 115/11.

B ab., 0d3g-

36 3g9ow., Wollenschlager M., Arbeitsrecht, Carl Heymanns Verlag, Miinchen u.a., 1999, 56-57 - 393 ;-
b3939, MmEgbsi LadnBomdy dowgdol FoDbom, oMo Imdsgor ©odLagdgdgemb s@ymqdl
©d 28300l 8M0LBmE, 2BbmmaGnFow I3oem nbgmmdsznsl o sdom FEommAL, gnb
ogomdo g@cm dg@owm sdommegb, MmgmmE 3Mmggbombama.



P LamAgaa Nel-2(3-4), 2012
a3

3900mbobonbog@gdol 36063030 mdgBab dgdmbggzedo w©edmznwgde-
0o dmEGoma® LGbsMEIdV,” MmEgbsi 306M3s msegzobo Ngmgds 39-
oomboboobogMow  9bos 6o6obmﬁ)enagmb.38 83 Jgdmbggzedn  Labgdge
dbomolb oMdbmmmo  39mEgdNmgds, 3M3dgo 3goomboboobngMow Ig-
bLEOnmgdol 3omEgdmmgds, Mmdmomsi ngn dgmEg dbamolb 0bGgmgbgdl
2500 30m0bB0bgdb.”” Bgbodsdobsw, Mmammi BGmIomn, oby Lodmgomo-
JmbadsmmmgdMmogo mEmngmomdolb ommb dbsmg zomogdmmos yzgms
bobob dmddgmgds (Mmdgmoi 3obmbl o6 gbnbssmdmgagds) gobsbme(zng-
mmb  3900mboboobngMgdol  3M0biEndnwsb godmdmnbsmyg. sxbndbamon
dogoamomon  s@dbENMgdL 0d gad@l, Mmd FEmIoon NEomogPomdgddo
a3dmoygbqds  Lbadmgomambademmmadmogn  abb@GM«dgbGgdo w©s dgde-
60%3980,”" ouds Jomo ImBgbFnggds brgds asbbbzsggdnmo Lsboo.

1.2. bodmgomagmbodotmmmgdmangn 0bbEodnGgdo

badmdomagmbadammmgdmngn  abbGodan@gdol Rsdmmgms geHo  be-
d6md3o dgndmgdgmns. LEmMgo odgab aodmdwnbamyg, sdysdo dmyge-
bogos dbmmme ob doMomswo 0bbBoGnEgdn, MmImgdoz o Mmmb
®8333mol  FMmdombadsmmmgdMog NPmogMomdgdda. gbgbos, 3d3mg-
dyemgdoo s babgmdgzmamgdmbadsmmmgdMogn MO m0gMomdgdo.

1.2.1. 30megdmgdombedatinmgdfngn gfmogMomds

39 EgdmgdnmbadammmgdMmngo O mogMomds, ghoma dbMng, Bam-
dmoaqbl oMol Mumgdslb, dmaombmgmlb dgmemg dbamobash asm33gmmo
48900930l gobbmmzogmgds, bmem, dgmemg bz, doMalb gomogdammg-
dab, Bgabermemb  o0bndbayma dmddgogds. 3om©gdymmgdombadamoemg-
36030 gEmngmomodgdo dgodmgds aymb LabgmBgzMnmgdm ©s 3obm-
bobdngmo, Emdgmmogsb, Ladmdamagm Ladsmmmobash asbbbgaggdoom,
dEmdomn MEm0gMomdgdol oMmb gl «3065L369mn 96  addmoygbgde.
3omb o6 Bgodmagds @a930LbEML 3mMbE3Mg@mmn babolb 39mogdnmgds, o9

bobgdg o6 M0l Jgmobbdgds, bmmm Fbamgms Jgmabbdgds megnl dbeng
by g3 memgdol gogmmdgdobs ©o Jgbodedobn wMmagMmomdaolb ©sbyg-

dob boggmdggemne.

7 ombgmosba o, ggomomboboobogmgdol 3G0bigedn  LobgmBgz@umadm  badstomomBo

(Bgamgdoom- boaoﬁmggbﬁman 33a39), gncb. L, Jedommo  badsMmomemal  dodmbo ,
L3gnaman ao8mB390s, MJGMEbG M iﬂmbganBoF)m B%ﬁ)magbn odomobo, 2007, %g
38 5:05@)‘35)00 ., bagmdogodm Ladamamolb dmgswn bsBamo, mdomabo, 2011, 107.

Saaododg 8 3990mbnbonbogmgds bajoMmmggermb badmdamagm 3mmgdbab aobaQSnm -
obb@ﬁmdgno o dmddgoo  bodoMmoemn, gumb. ,JofMommo  basdoomol Fodmbamgot,
LadaMmmegdMmongn Ggbwgingdn, Ne10/2007-1, mdamaba, 2007, 42.

“0 Angpees M., Ilo cnenamM HPOYUTAHHOTO; 3a6oeB K.U., IlpaBoBeie u ®Punocodckue AcCHeKTb

I'pasxxnancko- HpaBOBoro Jorosopa, <http://poisk.ru/cgi>, December 2006; domnmgdagmos: JoM@od
9, 96mdobs ©o baMmdal bgmBg3mmmgdgdals ‘gﬁamogﬁumanaoﬁmabob bodombobomSOi

LadaMmeal gn@mbosmn, mdaemabn, Ne2, 2009, 214,
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by g3 nmgdosb aodmdwnbamy 3omEgdnmgdgdo Bgodmgds ogmb
dofomoo o dgmEoo Lobob.*  doMomomo Fomgdamgdoo 3o
0m30mgdma Mbos gobsbmEmngmmb ol J3gmgds, Mmdmomsi bgm3g-
3Ommadol sMbgdomo s dmegsmo dnEmmdolb Jgbermmgds dmbogds. do-
ad3momo®, J3g0xscol bgmBg3@mmads, MmImol ©Mmbsg, J39dgngaty
39mEgdMmos  39dmM3nab RIMmowEsb ©s J39dmogemgl ommdmb ogo.
o9 bam3g3emgdsdo, obgzg, BgFns, Mmd J39990%369 3om©gdamenad
©o@m3mb  3mb3Mg@memn Labol dmdEegn bogmon, gb ndbgds dobo dgm-
Moo bobob gomogdnmgds, Gmdmomsyg bymdgzGnmgdol dmagem 3n-
mdab - gommolb adsgdsl o6 Bg9ddbgds LoggEmmby. omdigs oxbnd-
byemo obg o6 9bos 0dbglb goggdmmon, moogmlb dgmeswn bobol goem-
©gdnmgds  BgbobEmmadmow  bogomogdmmm 86y, «@dMemme  dobo
©oMm393> dg@&gb Bgdmbggzedn bymTgzGmmgdal dnmmdgdol omMbgdo-
oo 3933l o6 0B393L.4

1.2.2. bobgm3g36mmgdm badstmmgdfingn NEmogiommds

bobgm g3 nmgdm MEmngMomdgdaol sniomgdgmo gmgdgbGos bgem-
3930 mgds. ngo mMogg dbaMmobomgol FgbEmmadon babol mbos ngmb,
boogme  dbamggdl  mbos  3dmbogo  ao0dMgdmmo  MmgmE  bgedg-
3Ommagdal dgbE@memgdal, oby dobo doMmdgdol ©aMmggznl 83@35360.43
by dg3regdol ©ogds doMal Mymgdss, MHmdmob gobbomgs Fgnd-
mgds Imbogl mmo gnoboo: o) LabgmBgzMmmgdm magobangmgds, Mm-
am@ g badoMomgdMmngo g@mng@omdal dmbsbomol 9gamgds, ©aomb
by dg3rnegds msgobo  baMgomobadgdd s ) 3omogdmmgds, dge-
bLEnEmb bgmBgzMnmgdom asbgMamo dmddggdsbn. LabgmBgzMumgdm
badoommgd@ngo gM@mogmomdobsl 306Mob Joge  3om@gdnemgdol  dg-
bLEOnegdal ob/s sMBgbEMmgdol Lognmbo snEomgdmo mbws asbn-
LoDgMmMb 3mb3Mgd Mmoo bgmdgzmgdosb aodmdnbatmyg, o 39bmbn
bbgs Lobob @omddol o6 Bgoosb. Mmogbsig 300 Bosbol sbsdmenmg-
dob Laboom oobmiglb 3mbB3Mg@mmon J39mgdal asbbmEngmgdsl, dob ou-

30mgdmo Mbos goskbogl LobgmBgzEmmgdm o6 396mboldngmn Lagwd-

4! Kramer E.A., Miinchener Kommentar, Biirgerliches Gesetzbuch, Schuldrecht, Allgemeiner Teil, 4. Auf-
lage, Miinchen, 2003, 62 — 30cmEgdnmgdgdol sdazatn bobom wmoymgs dmygzsbamas ggmds-
boob Ladmgomadm gmegdbol dogamomdy, Mmdmol 3mdgb@eamgddoi asdmoaygbgds Lody-
3o: Haupt- und Nebenpflicht. 3of3gmn domgobn momadabdn 6086sgb doMomow 3omogda-
mgdab, bmemm dgmemg domasbo 83 Bgdmbggzedo bomampdbne, Mmammi JgmEomn goe-
©qdnmgds. Bobodmgdamg bGognoBn dmyzsbomos wmomdds, Gmdmolb dabgognmsi  go-
dmygmgomos m@o babob gommgdnmgds: doMomawn ©s bbgs babol gom@gdnmgdgdn. o8
Bgdmbggzedo, obggg, agmdebaen LadgEbogdm Fogomomdgs nan vggdamo, a3 98 Mo
ool Labnbosmdmgam Boboo@l o6 ammalbbdmdl gFMomo Baocb;fbnb addm: mMogq doo-
8960l @ggynbogans Jgadmgds sbgma gmoboo agdbgl BomdmAgbomo: doMnmom 3omogda-
mgdobomob g omsc, %3m(470(go (bbgs) gomogdamgds Bgbobmmmgdmon bagommgdanmms,
ondEe LabgmBgzMmanmgdm geOmogmomdobsl dobn BgnbEnmgdmmds doMomswn gormmg-
dmmadol ©aMm3g3ol «dggglb Bgdmbggsada o6 abB3q3l, Mo dob, AmamEE doMooowo
%\3@@36‘3@360[) %Uan)ma gmEgbamabbmgeb LadsMmmmgdMng MmmDg JgByzgemgdl.
ob., ndgg, 62-63.

“ B90w., gnmndg 3., bodm6b®0®%gnm 3MbMEImmo s @oMgdamgdoms Bqbfnga Lo-
JofmggemmBo, mdamabo, 2007, 23.
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39@0.* o9 J0Mb oMs od3L Fmobmgbol ©oygbgdolb wNomgds, 35806 dob
o6 BoMImgdmds 336mbdgdmmdom ©awagbomn 369@96Bnnl Baygbqdal
Ygbodmgdammdo.®

dogomoma@, Jomegbmdal bgmBgz@mmgds, Gmdmolb  bogmdzgemdgs
83340683939mb  0d3b Mgemgds, Lagmmemn LayE@zomalbadgd@m aobzscamb
dob Lagmmegdadn sMbgdnmo «@de@segn Jmbgds, Imobonbmb dobo aogo-
6103909, ad4n3d o< Lbs. 864 BgobEmmmb yzgme ol BrzsMmoegdamon
4890935, GmAmomsg dob Lognmmgdal Ngmgdal godmygbgds Jgmdmos.
dgmeg dbeong, Labgdg 04690 ©dJnMo39dmal Mogemgds, socmmb  bLazy-
mof 033D 39mEgdMmgds, go@dnbsoml  bymdgzmmmgdom  (Bbamgoms
B9mbbdgdom) gobbadmzmmmo msbbs, Jomoomgdnem 395093380 ©s Sdoom
aobabm@0gmmb  g3omEgdmgdoms  3gmomboboabogmo o  ggOm3zsebo
FgbEmmgde.

2. dmmiombadotmmgdMango MEmngMomds

»903d05b0l  bgdnbdngmo Logdosbmds 396 Rsomgmgds ,3OmdsE* o
36 99399900690y ©a339L  3MbLEoGNEoal 30-g dnbmolb Logwmdggmdy.
,86M3d“ dgodmgds gogogmo dbmeme obgomo bLagdosbmds, MmIgmags
do@gfnamamn o bamogho ogombsD@moboo  qdbsbamgds  s@adnsbol
3bmzcgoal Loggmdgemol Bg4dbobs o 8360@5‘3636&)“.47 demdomn M-
m0gOomodol ©adysmgds Bgodmgds sadasbobmgal aofMzzgne Lagofmg-
dab Bamdmowagbogb Bgdwgan dabgdboom: o) oMb LoMogdmoglb asc3-
3gmmo  mabbs, Moms dmabgmbml Lagmmamn msgol Tgbsbgs; 3) oMb
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Relation of Civil Code’s Separate Legal Institutions towards Labor Code
Summary

Sergi Jorbenadze"

One of the most important fields of Law is Private Law which includes different
types of legal institutions. The fundamental regulation of Private Law is placed in
Civil Code that bases the foundation for other legal relations. One of the examples
is Labor Legal Relations, which is very important in modern era due to several
factors: on one hand, a person receives education to later use it in one’s
professional career, and on the other hand, education helps a person to achieve self-
realization and improve one’s well-being. Labor relations play a decisive role in
many cases, which are derived from Civil Legal Relations.

Several characteristic principles of civil legal relations are used to regulate labor
relations. These principles are distinctively discussed in the current work. In this
case the subject cannot be comprehensive, as even in terms of freedom of
agreement the parties may execute any actions, typical to private legal relations.
Listing and describing those very actions would require more than one work. That
is why, it is very important to stress on the basic principles only, those typical to
both legal institutions.

In addition to underlining these principles, the work also describes several
distinctive signs, which appear in the process of practical application of those
principles. The work refers to only basic distinctive signs, but later can be extended
in the result of court practices or thesis.

Third and the most important aspect concerning civil and labor relations is the
freedom of agreement action, which on one hand enables the parties to establish
legal relations and on the other hand places a limit on those, to ensure the safety of
legal and moral principles.

* Ph.D. Student at Ivane Javakhishvili Tbilisi State University, Head of Department of Private Law at
Prince David Institute for Law.
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Contribution - in the Context of the Guarantee
of the Property Right of Business Enterprise

Summary

Ani Tokhadze*

This article is dedicated to the issue of separation of rights to property of the
business enterprise and the promoter shareholder. The research is conducted to
determine the need of existence of rational border between the entity and shareholders
in the context of property right. For this purpose, within the framework of the research,
three major statements are analyzed: a) Contribution as a source of conveyance of
property to the entity; b) Contribution in a meaning of founding a chartered capital; c)
Distinction of business enterprise's and shareholder's property.

On one hand, the key goal of study may seem to achieve compliance and

connection, on the other hand, indicate partition between business assets and the
personal assets of shareholders, directors. It is essential to understand the dimension of
the chartered capital in the meaning of property, which is a precondition for discussing
the main issue — diversification of corporation's assets from shareholder's personal
property. This kind of difference will stipulate the contingency, possibility of
corporation to be deemed as a separate entity by having a legal personality. "The
corporation's legal personality is a tremendously useful concept."' The article is
grounded on comparative legal analysis, which provides regulation of the issue on the
basis of Georgian, German and American corporate law.

The key factor, principle of promoting a company, is an agreement between
incorporators.” "In contrast to the sole proprietorship and general partnerships, which
are considered extensions of the individual owner or owners'™, corporation is reasoned
as separate entity, artificial entity’. Bylaws, which is formed by an agreement of
partners, envisages establishment of entity, company structure, amount of
contributions, the ways of forming capital, etc.” ® The process of capital formation is an
essential segment for incorporating a company or a corporation, whilst in the case of
partnership promoters are not obligated to contribute sharable objects. According to the

* Student at Ivane Javakhishvili Tbilisi State University.
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second EU directive contribution as a service and a labour is abrogated’, in difference
of Georgian and American corporate law approach®.

Once the capital is founded, separate entity attains the right to property,
consequently, shareholders, partners limit their liability’, and as a result of it,
shareholders’ personal assets become unreachable for the creditors of the corporation'.
"Shareholders are not liable for corporation’s debts beyond the capital they have
contributed to the corporation."'’ The volume of liability depends on the amount of
contribution made by the partners.

For conducting further research, it is vital to discuss a disputable matter - Is it
possible to own a corporation? An independent possession of property defines an
ability of separate entity to be the one, who has a right to use, manage and owe it in its
own name. This and other aspects enable and offer a vision of the corporation as a
person. The law threats corporations as a distinct, legal person, that has rights and
obligations of natural person'® (in our case e.g. property right). On the contrary to this
conception, there is another theory that identifies corporation as legal fiction not
having a personality.” However, corporation's personhood was appraised as a
misconception and was acknowledged its artificial existence. Contractarian theory
eliminates demonstration of the corporation as a person or an artificial entity, which is
concluded by previous theories. "The problem with treating the corporation as a either
a person or a real entity is that it ignores the basic fact that corporations act only
through the individuals", it is viewed as an aggregate of various inputs, an optimal
correlation of goods and services, '* set of contracts'’. Separate corporate personality
recognizes distinction between the corporation and its shareholders, who are not
eligible to be owners of the firm.'® Partnerships are meant to be an aggregate, unity,
totality of partners, rather than a separate entity, which ascertains corporation's

7 Negative conception, notion of shareable objects. Burduli I., Basics of the Corporate Law, I, Tbilisi,
2010, 198. Chanturia L., European Corporate directives and regulations for Georgian corporate law
classification, Theoretical and practical issues of modern corporate law, 2009, 468.

¥ Positive conception, notion of shareable objects. Before 2008 year's amendments, past regulation in
Georgia was in step with German law approach., Burduli I., Basics of the Corporate Law, I, Tbilisi, 2010,
198.

9« shareholder enjoys limited liability - while say, general partners in a partnership do not”, Armour J.,
Hanssmann H., The Essential Elements of Corporate Law: What is a Corporate Law?, Economics and
Business Discussion Paper Series., Paper 632, Harvard Law School, 2009, 3.

1% Shareholders are not liable for any debts either obligations of corporation., Schneeman A., The Law of
Corporations and Other Business Organizations, 5 ed., New York, 2009, 366.

" Hurst R. Th., Gregory A. W, Cases and Materials on Corporations, Ohio, 2003, 53.

'2 Bainbridge M.S., The New Corporate Governance in the Theory and Practice, New York, 2008, 25.

'3 Bainbridge M.S., The New Corporate Governance in the Theory and Practice, New York, 2008, 25.

' Called as a theory of “Nexus of contracts”, Bainbridge M.S., The New Corporate Governance in the
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15 “the firm is a set of contracts”, Fama E.F., Agency Problems and the Theory of the Firm, Journal
Political Economy, 88(2), N2, 1980, 291.
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Corporate Law, Berlin, 2012, 95.
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separation from its shareholders.'” Abovementioned does not imply the corporation as
a thing capable to be owned.

To avoid unnecessary implications, it is crucial to maintain equity of partners, have
an effective management in order to gradually increase a speed of financial
development of the company, maximize budget revenues, to gain a constant,
sustainable leadership on the market and experience benefit in a long term. By taking
all these factors into consideration, it is consequential to demarcate business asset and
shareholder's property.

In the end of result, on the basis of study, it is concluded, that the legal personality
of business enterprise provides its feasibility to acquire a property and have a separate
asset from partners. That's the reason why it is considered to be a distinct entity despite
its legal fiction. This is established by ruling out all dogmatic preconditions, which do
not grant legal entity to be owner of the property. It is a substantial aspect not for only
internal but for external relations as well.

17 Schneeman A., The Law of Corporations and Other Business Organizations, 5" ed., New York, 2009,
58-59.
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mob, 633Mmdn doBbo obobogb zmEm3mEsigaal  (36950L  gobdsm@gdom
Joronm 396mbdgdemmdsdo 83 gmoboo ©wgb 9MbLgdmmo 3Omdmgdal
bobaolbdol o Bobs 3mobDdg Bodmbazol. (36900L gobbodemsms gobbesm-
onfgdoo 360936gmmaabos JoMmmmmo 306mbdmgdmmdnbamgol, bawsig ob
omgb mEIbMHM3bsm asdmaygbgde.

d0DboEab godmdmnbamg LEsGnsda Lamdamos gmEM3mMaigool (36930l
ob@mEonm ©d ®ibadgommag goggdady, dob Mmmdg Lbgoabbgs Le-
domommgdmng LobBgdado, saMgmzy, asbbomumos GgMmdobol LabBogemm
©obEndmobal babgmbmmgdew asdmygbgdol dnbabdgbmbommde.

bLEsGnob dmemb ImEgdnmos 3sbabn 3ombzadg - o9 @b Bam-
dmoaabl 3mEM3MmEmoEns o dobmob ©o3e3dnMgdanma My 3Mmdmgdgdo
0fgbl gl magl Lbgswabbgs LadsMmmmgdmng LobGgdada.

Y omd@mmebga (obv), 936m30b 0ol LEMgbGms sbmgnsgos mdamabol gogg-
369D0gb@o.
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1. 3mG3mEsgoab (36900l obGmEMonmo s msbadgoMmmgg goggds

Lo®ygs ,3MM3MESE0d" BaMmImoaggds momnbaycn bonGyznwsb - “corpo-

ration” s 60dboglb aogMmnabgdalb. abGmEonmon gmEm3mmazool (3690
LEmMgE  gogfmnsbgdobmab sbmEnmmgdmes. bajeMmggmmBa ,,3mE3m-
93054 30Mggmo 0356y xog9boTzomds asdmoaygbs LabBogmm wobgns-
mobol oQb05036030Q.1 »003mE3mEsinm  badosMmamo® | asgfmnabgdal
bodommamb® gamobbdmdms. gmEm3mmagool (3690 godmaygbgds  sfe-
doMGm omMoonm, 36M3dge g3mbmdngnm LyggMmdong. ,dmasos g3m-
bmdngnem modgmagnmadn domgdamo gsbdaMm@Ggdom 3m@3mEmsiEns gbos
b0bbgbol abgmo badomomgdmngn gmmds, Mmdgmoi  asbbbgeggdnmo
©o asbEomzgsgdmmos dobn dgmmdgmo 3mbiMgdmmo 3oMobogsb. bLe-
Bamdmgdn aMbgdmdgh 3m@3mEmsingdal Laboo o aMs 3mEM3mEsEommo
boboo. smsgm@m3mmagonmn babamdmgdns nbogomomumo @y 30 §-
bom&mmao Labsmdmgda. sMazm@m3memsEommo Labamdmgdo oboosh bydg-
dmbagem aoQobobo@b“2.

oo bbob gobdagemmdada aym 3sdomo 0dal dgbobgd, Boamdmowggbls
o9 M 43gmd  adgMmnabgds 3mE3mEaiEnslb. Bgbodedobsw, gmEM3ImEe-
300l 36900l go6dom@gds of@maman asbmpom 3 3noboo. ©olza-
bLogdds dbmgmom badamommol  dgEbogmgds  donyzsbs  3mE3MEAdE0ab
36089M0m3900b  aobladbriMedmyg. s3M0as, ©mgb doMomswem yzgms
badomomgd@ngo  LobGgdob dobgozom, 3mE3mEsEnsl  Bamdmawggbls
dbmemm@ obgomo gog@mnsbgds, Mmdgmoi 939d9ymanmgdl 3mEm3mEmsao-
bomgolb @owagbor 36M08gM0mdgdl. ®sbsdgommay aoggdom, 3mE3ImEa-
30

1. 260b on@oonmo doMo;

2. 9bg3s Lodgbomdgm Lagdnobmdal;

3. ©ogudbgdnmos ofMs gMmdnmmagbaym o6 8dbsbsgmdnl, oMedq
3MEO3mEd30mm, b9 Bommdmog Loagnmmgdsdy;

4. dobo ©odgndbgdmgdol wMaymgdgdn ©d 3obabobdggdmmds  asb-
LodmgMMmos 33 nFoonmo doMab 3330@smBn Bg@sbomo Bomoo;

0. gmbdEnmbamgdol asbalbadbrmgmgmo 30@s;

0d(30900L/Bnmgdol aswaEgds, dsm dmeol hadgdoms ©s dgd3z3n-
Mgmdom, moSr)b‘chano.S

bogm&3mmagom bLadsmmamBn dmddgoqdl numerus clausus’ 3606(3030°,

o3 0dalb ameobbdmdl, Amd Bgndmgds ©oxndbogb dbmemmo obgmon

! dmdﬁma‘gngod bodgbomdgm badsMmammn, mdamaba, 2005, 16.

xnbm@n a., 636806‘3Q -JoFommmo LoddmDondo bodmﬁﬁmﬁ)oenm LodoFmmamBn, 2003,
mbn@nbn 2003 199.

dmﬁuamﬁmeonb dobobnamgdmgdal Rsdmbomgaml g38demgsb 36Ime. afMszmn dqMommo.
0b., d9Moamo a., Lasjgom bodsMmmal bagmdgemgda, mdo I, mdagabo, 2010, 116.

‘ HesseM Enders Th Gesellschaftsrecht, Schiffer-Poeschel Verlag, Stuttgart, 2011, 11. o9dzs gb
ymggemmgol obg o6 oym. b, d9Moamo 0., Ladgbsmdgm (bogogem) badsMmmeals gobga-

mofgds bajammggmmbs o 635}8060&80 ('BUQoﬁ)abnmo bo% gmgabﬁman 33m939), mdo-
anbn 2007, 61.
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Lodmasmgds, Emdgmoi 3obmbom doMmEadom oMol gobbademzmyema.
bogm@3mmagom badammamBa  aods@mbgdyen numerus clausus 3606303b
boggmdgmom N©gst Lobdmasemgdfogo bogMobmgdob wsgzol owgs.’
896336 mo@gFs@mcadn dowolb 3sdomn 0dal Fgbobgd, bmd o6 gbn-
bosmdmgaqds numerus clausus 3606303 a9M3dsbnol gqogMeEnmmo  Ggb-
3mdmozob doMomswo 396mbal 39-9 dqbmoom aomabBnmMgdnem wogndbg-
3ol ®o30bugmgdol.”  doMomogo  3obmboo  asmeb@omgdamos  mo-
omgnmo bndagddob Mgmgds, mszobygmen somhomb o9 gobmsb g&-
o ©odMbgdl Ladmgommgdsl, owdEs FgvmMnmns Ladbmaswomgdol
am@dalb  omMAg39680. donhbgzs, md numerus clausus 30bzndn godem-
Omgdnmns, Moadh ggmdsbanmo badommmol dobgognm, Fgbodmgdgmos
396mb30 dmEgdnmo Labmaswmgdol 3mddobomgds, Momsi Ladmasomg-
dob ©ogwdbgdol dbmmgzgem Lydngd@qdl asm33gmmo magzobamgmgds gbn-
dgdom.? bodoMmggmml 306mboo  aoblodbmgMmen badgbomdgm bad-
09989dL o9 3mE3mEsEnob 3MoGgmomdgdom gobznbomasm, dozomgdom
3909y LyEsmb, MmIgmoi dmEgdanmons dommdoo sbGomdo.

3MmE3mmaigaal 6adbgda nbw. G3b 30 3.3.L | Gb. 3mm
LabBsMmdm 3

T. onGooonmo 3060 _ + T T T T

2. bodgbamdgm Loagdnsbmds + + + i + +

¥ a9M3sbnmo  LodsMmamol dobgogom, Bgodmgds Bgdwgan Lodmagswmgdol ©ogydbgde:

Mga30b@Mamgdnma 39330mn (Eingetragener Verein), smomgaob@momgdaemo 3038060 (Nicht
eingetragener Veren), badmgomadm bLodommmal sdbobogmds/zmm3gmagngn (Gesellschaft biirge-
lichen Rechts), LmmogaMama 3obayboblggdmmdol Ladmgswmgds (Offene Handelsgesell-
schaft), 3mdoboo@nma Labdmaspmgds (Kommanditgesellscgaft), gofmnmo  Labmasomgds
(Stille Gesellschaft), Ggaob@momgdagma gmmdgmagogo (Eingetragene Genossenschaft), boosg-
gom Lodmgamgds (Aktiengesellschaft), Jgdbmmoamo 3ababobldagdmmdol babdmasomgds
(Gesellschaft mit beschranker Haftung. GmbH), 3sm@bom&mma babmasmmgds (Partnerschafts-
gesellschaft), g36m3ab 93mbmBngmcn nb@gFgbgdal aog@mnabgds (Europdische wirthscaftliche
Interessenvereinigung), Versicherungsverein auf Gegenseitigkeit, sdzombgfnmo 3mdsboondmma
Lodmgomgds Kommanditgesellschaft auf Aktien (KgaA), Partenrederei, Societas Europea (SE),
Societas Cooperativa Europea (SCE), 53 Ro8mbomgomb gdo@gds: 1. BgFgmmo gm@dgda. dog.,
GmbH&Co. KG 2. ©sds@gdomo gm@dgdn dogsmamom Logsmm gmdsboagnmo Ladmao-
©mgds - Publikumskommanditgesellschaft; 3. 9.6 ,,3330060% gm&®39d0, dogomomo: berg-

rechtliche Gewerkschaft. ob., Schifter C., Gesellschaftsrecht, C.H. Beck, Miinchen, 2010, 2. ,3g6st-
dgmo  Bgbobgd“  bodomggmmb  306mboo  aobbadmgMmamons  Bgdwoggn  mEasbadagomm-
LadoMmommgdmngn gm@dgdo: obogznEuamm@o bogoﬁuam, bomoafmmao  3obabolbdagd-
mmdob bodbmaswmgds, 3mdsbmodnma LddmasEmgds, Jgdbmaenma 3sbabobdggdmmdal
LoDmagamgds, Lasdgom badmaammgds, 3mm3gFagasa.

6Kindl J., Gesellschaftsrecht, Baden-baden, 2011, 1. Auflage, Nomos, 2011, 31.

7 Schifter C., Gesellschaftsrecht, C.H. Beck, Miinchen, 2010, 2.
& 3oa., JgvmmEnmo 3obubobdggdmmdol Lsdmgoomgds ©s 3mIsbro@nmo bobmasomgds
GmbH&Co. KG.
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3. Bacmmdmangn boga- - - - + + R
nfMgds
4. g43gms dmbsBamonl 3g- - - N + T _
Bonegmo 3sbabobdagd-
mmds

0. m350m dmddggdal - - _ + + R
99030

6. Bomos md30bmgamo - - - + + R
a0bbgabgdal Jgbsdmgdmmds

o9 gd393900m numerus clausus 360biEndol dobgmgzom dgbsmdgms dg-
Lobgd LogoMmmggammb 306mbom  gobbadmg@mnm Lbobdmaswomgdgdl, dogomo
©ob3sbsdg, MmMI 3mEm3mEaigool 608bgdl s3doymaunmgdl Bgbruonmo
3obnbobdggdemmdal Labdmasmmgds o Lasggom Ladmgommgds, Mabag
bgdmo dmzgdmemo gbGomog JnBImaL.’

d0Dab8gbmbamns Lasdgom Labmaswomgdobs s Bgdmuoamo 3sbab-
0bdggdemmdal Labmgomgdal gobbomgs (3omm-(39¢m39.

! mo@gmodnconsb asdmdnbomy, 0angg Bgadmgds oomggol bbgs Lodsommgdag Lob-

$9993%g(3. (nb., Windblicher C., Gesellschaftsrecht, C.H. Miinchen, 2009, 166-169; 483-487; Hesse
M., Enders Th., Gesellschaftsrecht, Schiffer-Poeschel Verlag, Stuttgart, 2001, 5-11; Bitter G., Gesell-
schaftsrecht, Verlag Franz Vahlen Miinchen, 2011, 8-10.) gqM3sbme Lodatriomgdag bob@gdado

Lonb@gMgbma Lagnobo GmbH&Co. KG-bmob wa3933nMgdom, Gmdgmoi ag@mdsbagmo bo-
domomom  ©ad39dmm  bodmasmmgdams Jgegnem  gm@dab  Bomdmawmagbl. MgemuMao
899 mndbgdmmne M0 Ladmagsmgds - Bgdmmonmo 3ababoblagdmmdal Labdmasomgds
(Gesellschaft mit beschranker Haftung. GmbH) oo 3mdsbmo@atno babdmasmmgds (Kommandit-
gesellschaft). 3ol ULbgobonom 3o30@omu® Labdmasomgdsl o 3mdsbmodamo Ladmao-
©mgdal bogMmbai Mbmogdgb, Mo sm@gMmbagomm LabgmBng Robl - Kapitalgesellschaft &
Co.KG). (nb., Sudhoff: GmbH & Co. KG, 6. Auflage, C.H. Miinchen, 2005, 1.) crmaognos, ©ogb-
300 3ombge, bmd oM Soﬁamoggaﬁb Lodmasmgdams gb bagMmo 3mE3mEanal, Mopash
IR o-gfmn Lodmgsmgdas B3L? MmEgbsi 98 Godolb Lobmgsmgdady bandFmmdgb, 9M-
®336gmnbaob aobabbgeggdgb bodmznm o sMebadmgne GmbH & Co. KG-U. 6s3mgnmos,
MmEgbsg 93 Gndob babdmaommgdadn 3m33madgb@omon aadmonlb Bgdmuoamo  obw-
bolbdggdmmdal bobmasmmgds ©o Jgbsdadabow, o6 3gagh 3mddmgdgb@oma 3mdsbonnm
Lodmagdmgdadn Jomgdaemo  asoagdoo. sMebadmgamnd 8.)%06, MmEgbag %U%QﬂQan
3abmbobdggdmmdal  Ladmasom %o 33mo3  3md3mgdgbdomam  MAgds  Labmaspmgdsdo,
mt%f?eo dob 39 @om 30‘%3@3%36@&60@ ao%mcgob bbgs  @30dognma 3060, Gmdgmog
Lodmadmgdal 3MgEn@mmgdal Babsdg obggg oagdlL 3sbabl, MmameE 3mdsboodnmo
LoDmaamgdals ngBQOB{]E@)oﬁm. doGomopem o3 bobdmagommgdol wogdbgdol dmagatio
0©gd oMab ob, Mmd bodmaswmgdol dmbsbomg sMEgMma dofMn ofM d393L 3obabl, Mm-
amf 3 3m33mgdgb@atn, 3mabngn@a goggdom. (nb., Wagner, Heidemarie /Rux, Joahim, Hans:

Die GmbH & Co. KG, S. 31) mgaomato @ggnbognob dobgogom, ggmdsbamn badsmommon
Bgdmmoagodgdnmo gb ggmmds 3mdsboo@nm bodmasmmgdaw gabobomgds ©s Mgammom-
©gds dab %baogon. 3960dmE, agMdobonlb Logagmm 3mmgdbob 161-9 3omMegmagal dom-
390 6sboemol dobgogom, Labmasmmgdoms gb JgMgnema gm@ds goﬁ;amo(gggﬁb 3mM3s6-
odam Lobmasomgdab. (nb., Wagner, Heidemarie /Rux, Joahim, Hans: Die GmbH & Co. KG,
9.Auflage, Freiburg, Berlin, 2001, 30) odgab a0dmdmnbaty, 8gadmgds zodszem, Mmd GmbH &

Co. KG o/ Bomdmamagbl gmmdmmsiosb. o Mo gobabbgeggdl 3oL Jgbmmoaemo 3oby-
bolbdggdmmdal LadmasEmMydnbogsb ©s MmamE bogds dobmeb ©ogegdamgdmma  (39cm-
gnmo bogombgdal dmBobmnagds (30m3g 606%°Q’3°L’° ©d 33mg3ob bogsbl gogamagagﬂ).
gbadsadobow, o6 Jgoob o3 63dMmdol gobbomgal LggmmBo.
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1.1, basdgom Lobdmgowmmgds

bosdiom badmasomgds Bamdmawagbl gMom-gho y3gmaedy dggem boge-
gOm  Lodmasmgdol,'” ol o/ oMol 83-19  Lowmgnbol asdmgmbgds."
8936390 n  dmbadMgdom, 3dnMggemn basjiom Lodmgsmmgds w©ow
360@obgmBo Rsdmysmnds. ymggamogg gb 3o 93mbmdngal asbzomsmg-
353, sbago Lobamdm LaBmamgdqgdol hodmysmndgdsd o 3dsbmab, Lade-
30m=-bobombbm Laddob aondgmdgbgdsd 606030570060.12 896dsbnsda  3nM-
39eo Lasggom Lodmasmmgds a3bzogds 1682 Bgmb Labgmbmegdoom -
»0039¢6m 3md38bns g30bg0b boEanﬁm%gm“M.

bosdom Labmasmgdada babgbpgdm 3ado@omn ©oygmagnmns o30g-
d3@. ngo 3MgoBmEmms B0bsdg 3ababl sa93L bmemme ®mazobo Jmbg-
d0om."® mog0bo  omogonmo dqbgdom ol gzgmadg sbemmlb  asl dg-
brnonmo 3babobdagdmmdol Labdmgomgdsbmsb. MmEgbsig LL-L ©
33L-b  goblbgaggdady 3gLomdMmdm, msegEednMzgme Nbod sxm0bndbmlb
ob, ®md 336 gucmm JomGogo gmmdsy, 3nmg - L. dgodmgds godm-
ggmo doom dmEol smbgdnmo dgdmgan asobbbgeggdgdo: LL-L 3e3o@omn
asdmobs@gds 8J309380"° ©o obdg, GmamE Robosk Jomomaudy bob-
gmdBogmgdMngn 3mbGEmmo owos. LL-b Bgndmons 3Jmbogl Lagsmm
baboomo ©d of3ngdo ad0@sbml Loagmbom doMgedy. ofzonl Igmmdg-
mgdob b3omo 33molb Jombgoozswm, oM oMol bogomm  (33momgdgdols
F9@obs  badgbomdgm  M9gb@@®Bo o Logdemobos  (33momgdol  ©o-
godbomgds  Lasjgom  bLodmagsmmgdolb  Mggb@E@Bn  Mga0bGEmsGmEmab.
bbgogzamom oMol 33L-b Bg9dmbizgzedo, Lowsi Bomal aobbzabgdabsl bLe-
gocims, gfomo dbGong, Labm@Goamm gm@mdol w©oE3es ©d dgmeg dbMos,
sbomo  3om@bommal  Mga0b@Gsins bodgbomdgm Mggb@®To'’; dmmmb,
33b-b mEasbmms Lob@gds bl-dg aoﬁ)@nSno.w LobBgdol LoGMommgdo
LL-b LEENIGNEOL FMdz0mbaggbmEnsbmds ngmemnbbdgds. ,3960dmo, gb
a0l sjgombgFmms bagEom 3690s, bLadgmzgamyngm Laddm w©s ©ogd-
GmEdG0. o9 Jom ymagmbmonmen sMhgzem  LamgznDom  s3emaG Lo
©039358 900, bogdome Bmoddgdwog LJgdsb dngomgdm“™.

bodommzggmmBo Lasdgom Ladmasomgdobmsb ©s393806M9dmmn bognom-
bgdo ,d9B0mdgms Jgbobgd“ Logjommggemmb 396mboom BgbFmngmgds. ag@de-

10 4o6@g@0s @., bobodg m., 3gFo@Igms globgd 3obmbol 303gb@omo, mdogrolo, 2002, 15.

" Pohlmann J., Das Aktienrecht des 19. Jahrhunderts, Baden-Baden, 2007, 17.
2 dqéonmo 0., Jmbgdmngo MEmogmomds bosdgom Lodmgoomgdsdn, mdomabo, 2010,
25.

'® “Handels-Company auf den Kiisten von Guinea”.

"4 Raguss G., Der Vorstand einer Aktiengesellschaft, Verlag Berlin Heidelberg 2005, 4.

" Pgbggmos g, bosggom Lsbmgoomgdolb LodsMonmgdogo doamismgmds, mdaomobn,

1999, 17-18.

'® Ehrenberg C., Aktiengesetz (AktG), I Auflage, Nordersdetd, 2008, 7.

'7 Balser H., Meyer W., Piorreck F. K., Die GmbH, Rudolf Gaufe Verlag Freiburg im Breisgau, 2008, 11.

'8 dobGnEos ., 6obody 0., 39B563gms Bgbobgd 356mbBob 3m3gbGomn, mdomobn, 2002,

266.

9 346 5> 9., bosggom bLobdmaswmmgdol mEasbabsgnobs o 6d3ombomgdol Ladom-
023J@oe 3 G 3°® ) G Ko FI°JIQ J

omgdmagn bogmdzmgdo, mdamabo 3002, 27.
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boob  ggogdogomem  Mgbdndmozsdo dmddgogdl  L3ggnomu@ma  396mbn
L0039 30m bLadmasomgdgdals ngobaé“m.

1.2. 39bmqogmo 3obagbobdggdmmdalb bLadmasmmgds

39bmnoamo 3ababolbdagdmmdal Labdbmasomgds basbamdmngo obGm-
Mooo o6 gadmombgzs. dobo BamdmBmds  ozegzdomgdammons, gfmo
b3, 3obabolbdagdmmdal Lagnmbmab, dgmeg dIbog 30, ob dgoddbs nd
dodbom, Mmd  Lasggom  Labdmgommgdolb  ©asMbgdabamgal  Lagomm
Mommo  3MmMEIENms  JgE3momoym  qamm  @odgMamaMom. dmgeo
ob@mmool asbdagemmdado 3ababolbdggdmmdal Lagombn asb63badrgMgmo
ABdJBME0 gobmeom babmaswmgdadn dmbsbamgmdal dbuMzgmo 3nMon-
bLomgob. dMagammn  Labmasomgdol s6bgdmdol donbgoegew, LEmMg
3Mg0@mmMgdol Babsdg oMbgdnma  3sbabobdggdmmds Bamdmowagbos
Lodmgamgdadn dmbobamgmdol ©adadM3zmmgdgem  gamgdmgdal. F9wg-
8@, bogogmm bLodommomBo ©ad3300M©s dgdmnommo  3ababoldagd-
mmdob  badmasmgds. abGmGonmom ol 3oM3ggmen agMdsbosdn Rs-
dmyomods ©s 3999y a93MEgmes LadsMmmal Lbgs LobEgdgddo. nb-
amoba® LadsmmamBo Bgbraonmon 33babobdggdmmdal babmasomgdal
doMEadnmo  sbomman o dmgdgdbgds, s30Gmd s@aMmgdgb 9.6 39Mdm
3mM33s60gdl - Private Company, Corporation. sdgcogne badstrmsmda dob
96mgds - Limited Liability Company (LLC).”

bojoMmmggmmBa  Bgdmamonmo  3ababobdaggdmmdol  LasdsMommgdMngn
boggmdgemgdn dmgdnmos ,,dgbsmdgms Bgbobgd“ Lajesmggmml 306mb8o,
89633b00b  ggogMmsgone  Mgbdndmonzsda 30 dmddgogl  L3gEnsmama
396mbo I9bmmoymo 3sbaboldagdmmdol Ladmgsmmgdal Ygbobgd. do-
Momoe LEmMgo ol sBgbmnggdlb 33b-bomab @03038063619@ bognom-
bgdl, omdEs o3 39bmbal '833b360 b@gao Lbgo@obbgs 306(*7600)

2. 3mG3mEd30ab (36930l asbbodrmgMme LagMom LadsGommolb Jnbgeo-

300

oo dMo@sbgmal bademmmgdmngn Lob@gds o6 oEbmdl &q@dnbl -
p3MO3MES 3034 abamabam  LadsMmmgdmog  Lob@gdedn  gsdmaygbgds
Lodygs - ,3mE3mEdEonmn dsMmad”, ondizs Mbos 300bndbmb, Mm3
»3MO3MES30mma daMmgs® 8dg9Mogol BggMomgdammo 3Gs@gdal dgibog-
93380 @ mgmmosdn Rsdmysmndgdammo (363600.23 dgEbcadgdg Lomgy-
6ol obabynbadwg Em@s oym 3maddsbns, Mmdgmoi gmmM3mEmagoal bg-
dmmgabbomaem  3M0@9M0ndgdl  s3doymaynmgdes. abgmolbdo  Lasjiom

2 Ehrenberg C., Aktiengesetz (AktG), I Auflage, Nordersdetd, 2008, 7.
2 4sb@u@ns ., 60bodg o., 39Bemgms Jgbobgd gobmbol 3m3gbEeto, mdomobo, 2002,
17

2 BalserH , Meyer W., Piorreck F. K., Die GmbH, Rudolf Gaufe Verlag Freiburg im Breisgau, 2008, 11.
2z 3]«56@)‘35100 ™., 6060d3 o. 835‘0633010 Babobgb 396mbals 3m3gb@atin, mdomnbo, 2002
127.
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Lodmadsmgds me30bagmam gobbgnbgdoo sEngdom o6 sMbgdMdo
1844 Bmodmy ©d Jgdemmoanmo 3sbabolbdggdmmds dbmmmeo 1855 Bgemb
Q0880®0.24 033-30 gmE3mmaonal yzgms 396mbdmgdemmds 1800 Bemols
39994 moﬁmmgabo.%

0bgmobamo badsMmamo ,3mM3mEaigoalb* baggmoen nyqgbgdl GgmMdnbl
- ,3M333b00% o gbadadobaw, ,3md3sboal Ladsmmamb®. 3mddsbonl Le-
domomol bygmmBo obgmobol dmagamo 33bmbol, Amddsbogl (38 2006
dobgozoo  @ogndbgdmmo  ygzgms  3mddsbos oMol admuzngdgemo
omEoonmo doMo, Mmdgmbsg dgndmos gemmdegb Jmbgdsl, apmb
by dg3ermemgdgdn, oswdmsl Laddg LobsdoMmemmBo ob godmgnmgb dm3s-
beybgo. o9dEs 3mddsbns dgndmgds ogndbogl Jgdbmnoumo o6 Jgu-
brnoagzo 3ob‘3bnb8636@m60m.%

nbamobamo LadsMmamo 0y4gbgdl Ggmdnbl - ,6930M9d0“ s oo ,59-
3ombgMgdo“.  sdsbmsb, 3md3sbos Mmmdgmoi dgdbomymos  sjiogdom

(Companies Limited by Shares) 3g0dmgds ogmb bogsmm o6 390dm.” 396dm

3M33s60slb mbos 3Jmboglb Lo@yzs Limited o6 Ltd Labgemolb B9dwga. dom-
Gm Lagsmm 3md3sbnol Fgmdemos doMygadg asn@sbmbs odGOUE'm.%
3M33s600b 0bamobaymn 3mbiggEns ©obodsdl nmgdl sdbsbogmdnwab

©s BOObE0©sE.Y 3m33sbosbs ©d 8dbobsgmdsl (Partnerships) dmol do-
Momoo gobbbgaggds sMolb ©edmu3nadgem omEoone dombs ©s Jg-
brnoge  3sbabolbdagdmmdedn, dogmad gl gobbbgegqgds smdmogbsms
3obeybobdggdmmdal  ddmbg  sdbobsgmdol 2000 Bemol  of@oo  Bgdemu-
o 3ababobdggdemmdol 3dmbg sdbsbogmdol gmEmdnb Baammabnm.w
0d39 Mbos 30b60Tbml 39030l BggMomgdmem BEGgdLs s oo
3608obgol Imeol smbgdmmo  asbbbgeggds. doumbgoszsm ndobs, m3

24 Hansman., Kraarman, The end of History of Corporate Law, Harvard Law School, Law and Economics
Working Paper No. 235, pg. 1-2.

® ogsg

% Companies Act 2006, Section 3: “3 Limited and unlimited companies (1) A company is a “limited
company” if the liability of its members is limited by its constitution.It may be limited by shares or limited
by guarantee. (2) If their liability is limited to the amount, if any, unpaid on the shares held by them, the
company is “limited by shares”. (3) If their liability is limited to such amount as the members undertake to
contribute to the assets of the company in the event of its being wound up, thecompany is “limited by
guarantee”.(4) If there is no limit on the liability of its members, the company is an “unlimited company”.
ob., http://www.legislation.gov.uk/ukpga/2006/46/pdfs/ukpga 20060046_en.pdf.

¥ Companies Act 2006, Section 4: Private and public companies (1) A “private company” is any compa-
ny that is not a public company. (2) A “public company” is a company limited by shares or limited by
guarantee and having a share capital—(a) whose certificate of incorporation states that it is a public com-
pany, and (b) in relation to which the requirements of this Act, or the former Companies Acts, as to regis-
tration or re-registration as a public company have been complied with on or after the relevant date...”

ob., http://www.legislation.gov.uk/ukpga/2006/46/pdfs/ukpga 20060046 en.pdf.

% Kershaw D., Company Law in Context, 2009, Oxford University Press, 11-12.

29 Partnership and trust law. Kraakman/ Armour/ Davies/ Enriques/ Hansmann/ Hertig/ Hopt/ Kanda/
Rock: The Anatomy of Corporate Law. A Comparative and Functional Approach, second edition, 2009,
Oxford University Press, 20.

% Limited Liability Partnership (LLP), The limited Liability Pratnerships Act 2000. ob.,
http://www.lawontheweb.co.uk/~/media/LOT W/Files/Legislation/LimitedLiabilityPartnershipsAct2000.as
hx.
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83961030b Jgg@mgdmemo 3GoGgdo ©d nbgmobo mEngg LadsBOH™ g3mbm-
dogodg mE0gbGomgdnmo  bob@agdss, dbgaszbo d0dbgbo ©d gnbsblbgdo
od3m, mEngg Lagmom badsmomol Bomdmdsmagbgmos, 93 m& om@ob-
©ndEnsb o3t gemdebgmabash  gobbbgeggdmmo  domamds, Mmogbss
boddg gbgds 3MmE3mESEnsl, Mabsig gobbbgaggdnmn obEmEonmo ©o
dmo@oznmo ggmmeyioom bbbosb.

130639l ymgmobs, mbms 30nbndbmb, MmI oo dMo@obgmalash
8oblLbgaggdom, 8dgMnzol Jggmgdmem 8GoGgddn gadmonygbgdgb GgmMdnbl
- L3MEB8MEd(308%. 833-Fo LagmEM3mEsinm badafmamn o6 sMolb ow-
agbomo gggMomamn bgmabaygmgdol dogm o BgbMogwgds nbongn-
noma@ma 90 3Gs@ol Ladotmmolb dobgmgno. ©mgobosmgol 3G oGgdlb
AmEob 0bzm@3dmEmsEnobs @ Mgobzmm3mmaonbsmgal BgxndcB3o ©g-

ma3960b IGadn 03063336&31 0bnBbmmoab gsdmdmnbsmy, @gmasg-
(ol 3Gogob LadoMmmamo Jmagamn bysmms BgoaMmgdombadsMmmmgdmngn

33m93900bsmgal s LbEsGndE Jgmamgdal 3noboo @gmegzgdal Lagme-
dmEsiom Lads@Momb obomoagl.

3ME3mEd00lb  339M0gnmo 3mbgxnEns asbzomamms  3mddsboals  Le-
RIOM  3mbEggEnnwab, Labgmdbogmlb dogm  doboggdmmo  LESGQLoo.
©ma3gMol Lagmm3mmagom badsmmamo ©ofMgd@mmgddyg mmngb@omg-
dymos, MmM@Ed oo dModsbgmabs - s3ombgmgddy. 360336gmmagabn
aobLbgaggds 9Mbgdmdl 3mE3mEsEomm doMmmiddo, 39Mdm, 3M33sbnsdn
M@mgdadmbnmgdqgdol  aoebsbomgdedn. dmEwool Ngmgdedmbomgdgdo
0bamobdn ©gmggn@gdamos s3ombgmadobash, owm ofiombgmgda Bqlb-
©gdom o6 dobgdgb Mamgdsdmbnmgdsl, dom ngn o6 gdbgdom, 3mads-
Boolb LsdosMmmamo o6 BgoEosb bmEdsl dmEmoob maymgdsdmbomgdgdab
Jqbobgd. 833-0 30 dmEolb Ngmgdsdmbomgdqgdn dmId@nbamgmdl  3o-
bmbdmagdmmdoEsb w©s doMomomom d§Enmbymgdl 833-0 Mg MG
Mqumgdgdo oz 30069 0bamobdo. obamobol LosdsGmomo  doemnsb
oo d603369emmdal  8bngdgdl ofgombgFmms  Lobgm B9z mmgdm  megn-
byggemgdol o @ob3mdagonmo bm@dgdn dmddqwgdl, 35306 Gmogbs
033-30 dsmo Ngmgdgdo AMacmm  modoGom@gdymos. Lbgs Lodyzgdoom
M3 3mdzem, o 3M0dbgmdn oMgdBmEmlb mgmgdsdmbomgds wg-
™ga0c90mmo 393b of30ombgegdobgsb, s39Mn30L BggMmgdmem BGe@gd3n
30 Qr;ﬁgd@)mﬁob Mmgdadmbomgds  306mbdpgdemmdom oMol gobg-
Moo.

8 og{)@ofi dmoab Bgdwgmd 9.6. charter competition - Mmogbsg 3Gsdgdo grodMmgdasb
960 0dobgomlb nbgmEM3mMmoznnbs o Mgobzmm3mMmanabomgal. mopgMn mgobsmgnb ©g-
maggfal 3Gagons. 838 «dbbgomgl 3mddsbnoms 0% w©gmoezg@Bn oMol abzmE3mEnemg-
dmo, 85806 MmEgbsig 300 domomboob J3gyebadn o8 BGaGob dmbobgmmds bmmme
900,000 Bgomaqbl. ob., Kershaw D., Company Law in Context, 2009, Oxford University Press, 202-
203.

2 pofgd@meims Ngmgdsdmbomgdgda as63@30(39dmmns Deleware General Corporation Law-U
141-9 daqbeBo: Section 141 (a) DGCL : ,, The business and affairs of every corporation organized under
this chapter shall be managed by or under the direction of directors, except as may be otherwise provided
in this chapter or in its certificate of incorporation. If any such provision is made in the certificate of in-
corporation, the powers and duties conferred or imposed upon the board of directors by this chapter shall
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3. gm@3mmsgoab (36900L gobbadmgMs 3MbGNbgbd Mo LadsMmenal
dabggom

896336 em  badomomgdmng  bLob@Egdedo  (369ds  ,3mE8mEsE0d"  oF
a3b30qds. Mbog o d3ModsbgmTo ,3m33sb0sl¥, sdgFMnzol JggMmmgdaem
3Bo@gd30 30 ,3mE3mEd308LY MBmegdgh, agmMdsbae  LadsMmmgdmng
Lob@gdedo ,badmasmgda® gBmgds. Bgbsdadobow, oMbgdmdl ,Lbabdm-
30mgdob LodoMmmomn“®, mdgemog ggedm Ladsmomol bLggmmb dag-
3nm3b9ds, ddo@md ,Labdmasomgdalb* 4393 aonggds oMs yzgms Labolb
8396 ®08690s, 9Madge Ibmmm@ 3gMdmbadammmgdMmoga adgMmnabgdgdo,
mdmgdoig 3mbiMg@mmo dovbom, aoMoggdol Logmdggmdy 058636006.34

Jotronmon  306mbdpgdmmds ygzgmadg sbemb  gqgMdsbnem  LadsGomaem-
mob @adl. dg@o, Bgodmgds omdgzel, md JoMommo 396mbIgdammds
dofMomomae gq9Mmdsbnmoa LadoMmommolb MgEguioolb gogalb Bamdmawagbl.
83bbagnmmgdom 3o - Ladmgomadm LadoMmomemon. 3ol donbgmogsw, Jom-
oo 33bmbdgdmmdabs s LadsMmmmgdMogo GgMmdobmemmaanabomgal
aEbm oM oMol gmm3mEsool  (3bgds, doMoadom, ol of@ommo  go-
dmoygbgde.

3ME3mEd300L (36900bmab ©oze330Mgdom ymMmobamgdos ,dgBsmdgms
Fqbobgd“ bojommggmmb  306mbols dgmeEg dqbemBo 2008 Bemol  (33emo-
mgds. ,d96sMdgms  Jgbobgd“ Lojommggemmb  396mbol dmddgmn Mgwod-
goolb 39-2 dmbmol 3o@M3zgmo 3nb6d@o dmEgdmmos Bgdwggn Laboo: 1.
dgbsmdgms  bedogd@gdn o6036: nbmogomemeuma d9bsmdy, Lmmos-
memo 3obabobdggdmmdolb Labmasomgds (b3L), 3mdsboodmEn Labmye-
omgds  (3b), Fgbomommo  3sbabobdggdmmdal  Ladmaswomgds  (33L),
bosggom bodmasmgds (LL, 3m@M3mMaEns) o 3mm3gMmeGngn®. 30&oMg-
dmem dmbmBo 3603369cmmzabos ol god@o, MM Lasjgom Labmasomg-
d0ob Lobmbodoes ImEgdnmo Ggednbo ,3mEM3mEMans“.

»39B063gms Jgbobgd“ LajoMmmggemmb 396mb30 ,3mE3mEsns”, sxbnd-
byemol goMEs, dbmmmo ghobymes bablgbgdn 39-6 dmbmBo LagnmIm
bobgmBmogdgdmeb ©o39380Mgdnm. 8xbnBbamma dmbemols dg-4 3496480l
dobgozoom: ,33mGbommms Labgmal aodmygbgdol Jgbodmgdemmdal aom-
©o, Ygbemmogmo  3obaboldagdmmdal  Ladmagsmmgdsl, bosjgom  be-
Bmgomgdsl, 3mm3g@sGnsb Jgmdmosm Loggn@mdm bobgmbmogds Bgom-
Romb domn Laddnsbmdal Logbol dobgogzom, o6 dgademgds gb Labgebm-
©gdd nymb 53b6@aboal boyman, doamad ngo «mbos dgozagwogl: basgiom
Lodmgamgdal Jgdmbggzedo - ©ads@gdal ,basdgom Labmasomgds® sb
LBbY, 96, 3mEm3mMans®; dgdbmmommo 3ababolbdagdmmdolb babmaswomg-

be exercised or performed to such extent and by such person or persons as shall be provided in the certifi-
cate of incorporation...”

% Eisenbardt U., Wackerbarth U., Gesellschaftsrecht I Recht der Personen-gesellschaften, 15. Aufla-
ge, C.F. Miiler 2011, 1.

34 Hohloch G., Gesellschaftsrecht, Verlag fiir die Rechts- und Praxis, 2002, 1. ,,bLa%dmgo@mgdal
LadaMmammab ©o30380Mgdom 3MEmem nbamgm magn V - 3m@3mesigool 36gds, m-
ame g babBagmm obndmabal ababgmgde“.
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»3M330600L% Fgdmmagadgdama Labom  addmygbgds oM3mMg]Gmma
dndofboos. ©a3n30m, dombdg mdmmb 36sMImgdmgdds dgddbglb Lasjiom
Lodmgomgds. dom dgmdmosm dmgddgon  39bmbIgdmmdom  soMhomb
bobgmoe o6 ,d06Mbdg mdeOmlb dBsmdmgdgmms  LLY, ,dombdg mdEOmb
dBomdmgdgmms  basdiom  Ladbmaswmgds®, ,d0mbdg mdemmb  dBsmdmg-
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bmgomgds“. dgBo@E, d0bndbymo 30bmbal 39-2 dmbeol dg-3 3mbiGab
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Bmegdolb doboggdes Bgbadmgdgmoa:  ,d06bDg mgEmmb  dBsMTmgdgmms
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Jbggmmdosb godmdwonbamgmdl, Mmd ,d96sMmdgms Bgbobgd“ Lajomo-
39l 306mbolb  dobgogom, Bgodmgds godmygbgdamem  o0dbsl  Lbgs  ge-
(036G mab  gMmo  @obobgmagds:  bmmowosdmmo  3ababobdggdemmdob
3M33560s, bmmoasmmmo 3sbabobdggdmmdal Lobsmdm, 3mdsbooGmmo
3M33s60s 96 3mMdsbodmEn LabsMmIm, Bgbmmommo 3sbabolbdggdmmdal
3M33s60s 96 Jgbmmoammo 3sbabobdggdmmdal LsBsmdm. sdFMngsw, ,d9-
Bamdgms gbobgd“ bLojemmzgmml  306mbals dobgogom, yzgms dgbsmdg
beydogd@o ndsgEEmmmo ool bobsmdm, 3md3sbosg, Labmgommgdas
©O 3ME3MEdE05(3. 93 dmbomiabgdsl 3093 NFO™ smEIaggdl  sdogg
396mb30  @obobgmadmmo  sdGomEgdo - LLsdOMm3zgMm  3md3sbns*  ©o
WONQOGMAMmo 3m33sbos” (Imbmo 53% 34bd@o 2). ,xsbosbo Jomsmg-
dob 30BMalb Ygbobgd“ Loajdommzgemmb  306mbo GgMdnbms gobdsmEqdsdn
(@mbemo 2) odmgzs obLbbsl, Am3 LodEmmzgem  3md3sbos Bamdmawaqbl
omEogone 3omb, Mmdgmbsig dobodgdnma og3b Lademzgmm boddnsbm-
dob mo@Egbbns. omdiEs gl asbdem@gds 396 o3L9dL 03 bomggdL, ™I
»0960M3gms Fgbobgd“ Ladomggemmb  306mb3n sMss dmzgdnmo GgmMdo-
6gdol - ,3gmE3mmagoabs” o ,3md30bnal  asbdom@Ggdgdn, MmagmE(s
3dob dmombmgl bm@MdsGomma od@gdal 306mbImgdammds.

LonbGgFgbmes, asbdom@Ggdmmos @9 3MS ,3MEO3MEdE0Y Ja o 3o-
bmbdmgdmmdadon. JgMhgzomo 33mg30lb LbogmdggemDg Bgodmgds amggsl,
md JoMonem 396mbdgdmmdadn bagMome oMss gobdam@gdnma dabo
d6033bgemmds, dgBo@E, Lo3ebmbImgdmm dMMb3zsdn momddol o ao-
dmoygbgde.
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a3dMngoe, badgbsmdgm Ladog@gdmeb ©o393d0Mgdom  JoMomnem  3o-
bmbdmgdmmdado  (36900L  smMgzabmab  agodsb  Laddg. gL, 93nMggegl
ymgzmobs, godmbggnmons JoMomnmo 306mbdpgdemmdnl Lbgoabbgs baogze-
bmbdmgdemm Lob@gdnwsb LobMmommdoom. ,d9Bsmdgms Fgbobgd“ Lajscrio-
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mo@ogneo domgdol 3Msado@mmn ImbadmMgdgdomas babadmomgdo.

oM 30mgdgmns bajeMmzgmml 306mbdpgdmmdada (36gdoms 3omdmbo-
Bgds. Fz9blb Bgdmbgzgzedn d0BsbTgbmbomns dmEgdmmo oymlb 3mE3mEs-
gool  gobdom@gds. 0dolb gomgzgamobbobgdom, Gmd ,dgbsmdgms Bgbobgd“
bodoMmzggmml 306mbals 39-2 dqbemolb 3oMggmo 39640l Jgbsedsdnbsc,
boodiom boDmasmmgds oMol 83339 ©MOmb 3mE3mEAsEns, 35306 dobo
83635M@9ds gdmbggzs Losgom Labdmaswmgdol asbdam@gdsl, Mmdgmog
dmEgdmmos ,,dgbsmdgms Fgbobgd“ Lajommzggmml 306mbol 51-9 dmbeals
30639 3964830, o3 396Gl Bgbodedobow, ,Losjom Labdmgosmmagds
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dogamoma@, ZMM3MEmaE0d oMol o9 ofMs Bgbmumoamo  3sbaybold-
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The Term “Corporation” in Different Legal Systems
Summary
Nino Jibuti*

The term “corporation” is used in different variations in legal literature: corporate
governance, corporate law, corporate transactions, etc. Thus, the term is not new. It is
noteworthy, that despite its wide use, the definition of the notion of "corporation™ is
still controversial. If in the past years this issue was interesting only with respect of
determining the main characteristics of corporations, nowadays the debates became far
more sophisticated. The key questions to be asked are: what is the rationale behind the
term “corporation™? Is this the overall term for all kinds of commercial enterprises or
it can be used only for specific types of entities?

The word “corporation” stems from a Latin “corporatio” and means “union". The
widespread use of the term creates an impression that it is well established across the
various jurisdictions. However, in reality, the legal systems of many countries such as
e.g. the UK and Germany, are not familiar with this term.

Instead of the term ,,corporation” the English law uses the term “company”,
“company law" and the German legal system — “Gesellschaft", “Gesellschaftsrecht",
respectively.

Georgian legal language is well familiar with the term “corporation”, but it has
found the statutory recognition in the corporate statute only after 2008 amendments.
Article 2 of the statute considers the terms “corporation” and “joint-stock company"
synonymous. The Georgian corporate statute is most closely related to the German law
but with respect of aforementioned amendment it shows the signs of Americanization.
It is in the US law that the term ““corporation”, “corporate law" is extensively used and
it is believed that the notion of “corporate governance" was also created there.

Georgian legal system considers a corporation to be a joint-stock company, but
whether the opposite is also true, Georgian legal system gives no definite answer.
According to the main characteristics of corporation stated in the Georgian corporate
statute following “numerus clausus™ principle, only a limited liability company and a
joint-stock company can be considered as corporations.

To follow the narrow understanding of the term, only a joint-stock company is a
corporation, but with the broader understanding the limited liability company can also
fall under this definition.

The Georgian statutes are not providing any legal definition of what is ,,a
corporation”. This fact emphasizes the importance of bringing some clarity in the use

* Ph.D. Student at lvane Javakhisvili State University, Vice President Marketing of The European Law
Students’ Association Thilisi.
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of this term as a name of study discipline. Nowadays, the course of “corporate law" is
taught at multiple Georgian academic institutions. With due respect of current reality,
when the “corporation” is no more considered to be similar to “union”, the subject of
“corporate law" course must be the law of joint-stock company and/or the law of
limited liability company. But if we agree that “a corporation" and “a joint-stock
company" are synonyms, then it is the law of joint-stock company that should be the
subject of corporate law course. Moreover, the course might also be named as
“the Law of joint-stock company".

Finally, it must be noted that despite the widespread use of the term “corporation”,
the controversy around this term and the debates related to it remain very topical. The
practical and theoretical importance of definition of notion of corporation must not be
underestimated also for Georgian law.
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39rm30lb ©o Bemgdalb dgdmgasi aonddgds o abog, ow d9Bsmdg, m-

2 Ly, Nedlb-168-162(36-09), 28 s3Gomon, 2009 Bgmo, J. mdomobo; ob. safgogg, bob,
Nedlb-1433-1391(3-08), 17 dom@o, 2009 Bgmon, J. mdomobo; bagb, Nedlb-1725-1679(3-08),
30 0gbabn, 2009 Bgero, J. odomoabo; bab, Nedb-535-506(3-09), 6 md@mddgmn, 2009 Bg-
@0, §. odaomabo; bal, Nedb-3b-174-168(23-10), 20 nzmoabo, 2010 Bgmo, 4. odomabo.

% Forsyth Ch., Professor of Public Law and Private International Law, University of Cambridge, Legiti-
mate Expectations Revisited, 29 May 2011 (ALBA Summer Conference 2011), 2; ob. (30@ogds:
Board of Governors of Loreto Grammar School, Re Judicial Review [2011] NIQB 30.

“ 0439, ob. 30@ogds: Baroness O’Neill, A Question of Trust (CUP, 2002), p. 3.

% Zeyl T. I., Charting the Wrong Course: The Doctrine of Legitimate Expectations in Investment Treaty
Law (March 3, 2011), Alberta Law Review, Forthcoming, 19; ob. (5080fgds: Trevor Hartley, The
Foundations of European Community Law, (New York, Oxford University Press, 2007) at 149.

% 0d39, ob. go@omgds: Brown, supra note 13 at 6.

7 0b., Reynolds P., Legitimate Expectations and the Protection of Trust in Public Officials (October 8,
2010). Public Law, Vol. 2011, 16; Forsyth Ch., Professor of Public Law and Private International Law,
University of Cambridge, Legitimate Expectations Revisited, 29 May 2011 (ALBA Summer Conference
2011), 4-5; Thomas R., Legitimate expectations and proportionality in administrative law (2000), 41-42.

8 Thomas R., Legitimate expectations and proportionality in administrative law (2000), 42.

9 Zeyl T. I, Charting the Wrong Course: The Doctrine of Legitimate Expectations in Investment Treaty
Law (March 3, 2011), Alberta Law Review, Forthcoming, 19; ob. (3080gds: Brown, supra note 13 at
6.
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JnEbomo ,Jomogma bLadsmmmolb dodmbomgs®, Ne2-3, 2007, 212; ob. go@omgds: Pittner,

Vertrauensschutz im Verwaltungsrecht, VVDStRL 32, 1974, 200, 210.

" Geo Q., Substantive Legitimate Expectations in South Aftican and European Administrative Law, Ger-

man law Journal, Vol. 05, No. 01, 67-68; ob. (5080fgds: Forsyth, supra note 16, at 242, Seerden &

Stroink, supra note 16, at 119, SCHONBERG, supra note 16, at 71-72, see also Joined Cases 7/56 and 3-

7/57, Algera v Common Assembly, 1957 E.C.R. 39 and Cases 205 to 215/82, Deutsche Milchkontor

GmbH et al. v Germany, 1983 E.C.R. 2633.

"2 0439, 68; ob. 3o@omgds: Quoted and discussed by Forsyth, supra note 16, at 243.

'3 Legitimate expectation in Singapore law, http:/en.wikipedia.org/wiki/l.egitimate expectation-
in_Singapore_law, ob. (30@ngds: Peter Leyland; Gordon Anthony (2009), “Legitimate Expectations”,

Textbook on Administrative Law (6th ed.), Oxford; New York, N.Y.: Oxford University Press, pp. 313—

330 at 313, ISBN 978-0-19-921776-2 (pbk.)
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"4 Schmidt v. Secretary of State for Home Affairs [1969] 2 Ch 149.

'S Zeyl T. I., Charting the Wrong Course: The Doctrine of Legitimate Expectations in Investment Treaty
Law (March 3, 2011), Alberta Law Review, Forthcoming, 13, ob. (30@ntgds: Forsyth, Christopher,
Professor of Public Law and Private International Law, University of Cambridge, Legitimate Expectations
Revisited, 29 May 2011 (ALBA Summer Conference 2011), 2; Schonberg, supra note 15.

'® Reynolds P., Legitimate Expectations and the Protection of Trust in Public Officials (October 8, 2010).
Public Law, Vol. 2011, 1.

'7 Barak-Erez D., The Doctrine of Legitimate Expectations and the Distinction between the Reliance and
Expectation Interests, European Public Law, Volume 11, Issue 4, Kluwer Law International, 2005, 585.

'8 Reynolds P., Legitimate Expectations and the Protection of Trust in Public Officials (October 8, 2010).
Public Law, Vol. 2011, 16, ob. 30@ntgds: Westzucker v Einfuhr [1973] E.C.R. 723, 729.

"9 Forsyth Ch., Professor of Public Law and Private International Law, University of Cambridge, Legiti-
mate Expectations Revisited, 29 May 2011 (ALBA Summer Conference 2011), 2-3.

2 0d39, ob. go@ogds: Forsyth, Christopher, The Provenance and Protection of Legitimate Expecta-
tions, (1988) 47 Cambridge Law Journal 238.

?2 0d3g, 2, ob. go@omgds: Schmidt v. Secretary of State for Home Affairs [1969]2 Ch 149.
ndag, 2-3.
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dobob@Mogommds mEasbmd omdgzs LadsMmmmgdMmogo Bgaomds Gab
aobohn3Mgdnl mMamgdal gobdam@gdabol, bmmm ©onbBgmabgdnman 3omn
sgNMzomn @O MMy 3dbmbogMo  bomdol  0bLGoGGom, o0go
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85635M@9d0b  306Mmd9d3dn, sdnbobGMagomm  mEgobmb  ymzgmmzgal

% Zeyl T. J., Charting the Wrong Course: The Doctrine of Legitimate Expectations in Investment Treaty
Law (March 3, 2011), Alberta Law Review, Forthcoming, 13, ob. (308&06gds: Peter Leyland & Gordon
Anthony, Administrative Law, 6th ed. (Oxford, Oxford University Press, 2008) at 313.

2% Craig, Administrative Law (5th ed., 2003), 639-680, 639-680.

% Zeyl T. J., Charting the Wrong Course: The Doctrine of Legitimate Expectations in Investment Treaty
Law (March 3, 2011), Alberta Law Review, Forthcoming, 13, ab. 30&06gds: David Wright, Rethinking
Legitimate Expectations in Canada (1997) 35:1 Osgoode Hall L.J. 140 at 143.]., ob. sg@gomgg, Groves
M., Substantive Legitimate Expectations in Australian Administrative Law (November 2, 2009), gv. 472-
473.

% k., Groves M., Substantive Legitimate Expectations in Australian Administrative Law (November 2,
2009), 472-473; Legitimate Expectation in Singapore Law, http://en.wikipedia.org/wiki-
/Legitimate_expectation_in_Singapore_law.
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7 Lugls, Nedb-168-162(35-09), 28 s3oemn, 2009 Bgemo, J. mdowabo.

% Bg9ow., Zeyl, Trevor J., Charting the Wrong Course: The Doctrine of Legitimate Expectations in In-
vestment Treaty Law (March 3, 2011), Alberta Law Review, Forthcoming, 13; ob. (30&06gds: J.H.
Hans, Europeanisation of Public Law (Europa Law Publishing, 2007) at 165.

2 0dag, 14, ob. 3o@omgds: S.H. Bailey, Cases, Materials, and Commentary on Administrative Law
(London, Sweet & Maxwell, 2005) at 599.

% Craig, Administrative Law (5th ed., 2003), 639-680, 639-680.

8" Groves M., Substantive Legitimate Expectations in Australian Administrative Law (November 2, 2009),
475.
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%2 (303gmonbo M., onFogonmo dgomegdol dmdmgMgds, mdamobo, 2009, 12.

% Reynolds, Paul, Legitimate Expectations and the Protection of Trust in Public Officials (October 8,
2010). Public Law, Vol. 2011, 12-13, ob. (3o@otgds: J. Schwarze, European Administrative Law.
(London, 1992) 872.

34 ndag, 13, ab. go@omgds: Salumi v Amministrazione delle Finanze [1981] E.C.R. 2735.

% 0439, 16, ob. go@omgds: Thomas, 42.

% ab., 0d39, ob. godomgds: R. Errerra, Legitimate expectation — Principle of Law to be Applied
Only in Relation to the Implementation of EC Law - Legal Certainty, [2006] P.L. 858 and Schwarze p.
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The Meaning of Legal Reliance and Related terms
Summary
Kakhaber Uriadmkopeli*

This article emphasizes various terms and principles that are related to legal
reliance or are close to it.

The history of development of Administrative Law is one of the determining factor
of actuality of present work. The Georgian General Administrative Code and the
Administrative Procedural Code came into force on 1* January of 2000, which made
the basis for the development of Administrative Law in Georgia, as a distinct body of
law. The new legislation established certian Legal Administrative Institutes and
Administrative Justice, that had not been in Georgia till that day.'

Although twelve years passed from the date of adoption of Administrative Codes,
there are too many problems in this scope in terms of both practical and theoretical
level. The Court practice is poor and even the legislation needs to be improved.

Legal reliance is one of the most important institutes which were settled by the
legislative regulation of Administrative Law. This principle is gradually establishing
all over the world and is more and more gaining foothold in the life of contemporary
democratic States. However, it is clear that the principle of legal reliance still has a
long way to go not only in Georgia, but also in the whole world.

There are some differences between German and Anglo-Saxon models of legal
reliance. Certian States such as Australia, South Africa, Singapore? connect the origin
of legal reliance with England. It is doubtful in the doctrine whether English
Legitimate expectation institute was developed by German legal reliance principle or it
was developed independently. As for Georgia, we can freely conclude that the
establishment of Georgian legal reliance institute is connected with the influence of
German Administrative Law.

In the global legal doctrine, there are differences between the definitions of legal
reliance institute. Against this background, it must be interpreted freely that the
analogous term of Georgian legal reliance is Legitimante expectation in English
literature, which literally means legal expectation and in the process of its
interpretation we read such terms as Reliance and Trust.

There are no procedural and material legal reliance marked in Georgian doctrine.
By contrast, other States significantly differentiate these two types of reliance.

We often read term Legal certianty among legal reliance and legitimate expectation.
Some thinks that legal reliance institute was created according to the mentioned

* Ph.D. Student, Assistant Professor at Georgian-American University.

! Compare with Turava P., (Comparative Analysis), Georgian Law Review, 10 Ne2-3, 2007, 212; Book of
General Administrative Law (2010), 164.

2 See Groves, Matthew , Substantive Legitimate Expectations in Australian Administrative Law
(November 2, 2009); Geo Q., Substantive Legitimate Expectations in South African and European
Administrative Law, German law Journal, Vol. 05, No. 01, 67-68; Legitimate expectation in Singapore
law, http://en.wikipedia.org/wiki/Legitimate expectation in_Singapore law.
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principle.> However if we review the practice of the European Court, these two terms
are examined such identical that it may be seemed that they are the same. Both terms
stem from German Law*, where they are distinguished from each other.> Legal reliance
is based on the term Rechtsscherheit. This is a principle which means the reliance on
the content of law and is basically used in the cases that are related to retroactive effect
of law.® The protection of legal reliance stemmed from the principle of
Vertrauensschutz, which means that everyone, who has reliance on the legality of
decisions of administrative body, must be protected.’

The comparison between legal reliance and such principles that are closed to it, like
principle of conscientiousness, happens frequently. There is no definite difference
between conscientiousness and legal reliance in doctrine. They have more similarities
than differences. The scientists often utilize legal reliance and conscientiousness in the
process of description of both Civil and Public-Legal relations.®

The legality principle of public affairs is similar to the interest of protection of
citizen’s legal reliance.? The protection of legal expectations often occurs not because
of reliance, but this process is required by the legality principle. '° However in most
cases these principles are not side by side, but they are facing one another.

In most cases definitions of aforementioned institutes are mentioned together with
the legal reliance. But the division has a crucial importance. The nature of legal
reliance institute is revealed exactly by making clear these differences.

3 «J. Schwarze, European Administrative Law. (London,1992) 872.” cited: Reynolds, Paul, Legitimate
Expectations and the Protection of Trust in Public Officials (October 8, 2010). Public Law, Vol. 2011, 12-
13.

4 “Thomas, p. 42.” cited: Reynolds, Paul, Legitimate Expectations and the Protection of Trust in Public
Officials (October 8, 2010). Public Law, Vol. 2011, 16.

5 See: “R. Errerra, “Legitimate expectation — Principle of Law to be Applied Only in Relation to the
Implementation of EC Law - Legal Certainty” [2006] P.L. 858 and Schwarze p. 938 et seq.” cited:
Reynolds, Paul, Legitimate Expectations and the Protection of Trust in Public Officials (October 8, 2010).
Public Law, Vol. 2011, 16.

® Reynolds, Paul, Legitimate Expectations and the Protection of Trust in Public Officials (October 8,
2010). Public Law, Vol. 2011, p. 16.

7 “M. Schroeder, “Administrative Law in Germany” in Seerden and Stroink (eds) Administrative Law of
the European Union (London 2005) p.119.” cited: Reynolds, Paul, Legitimate Expectations and the
Protection of Trust in Public Officials (October 8, 2010). Public Law, Vol. 2011, 16.

8 See: Chris Yost, “A Case Review and Analysis of the Legitimate Expectations Principle as it Applies
within the Fair and Equitable Treatment Standard”, The Australian National University College of Law
Research Paper No. 09-01, 2009.

° Turava Paata, (Comparative Analysis), Review of Georgian Law, 10 Ne2-3, 2007, 220.

10 See: i.e. “R v. Inland Revenue Commissioners, ex p MFK Underwriting [1990] 1 WLR 1545, at
1569H-1570A (Bingham LJ); CCSU v. Minister of Civil Servants [1985] AC 374 at 415C-G (Lord
Roskill).” cited: Forsyth, Christopher, Professor of Public Law and Private International Law, University
of Cambridge, Legitimate Expectations Revisited, 29 May 2011 (ALBA Summer Conference 2011), 2.
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Particularities of the Georgian Model of Disputing
Tax Litigation and the Necessity of a Reform

Summary

Tlia Tsiklauri”

This present article reviews the characteristics of a tax dispute, the special rule
of the hearing and perspectives for the implementation of this rule. According to the
Georgian Tax Code, tax dispute may be discussed in the Ministry of Finance or in the
Court." So, the article generally reviews a tax dispute settlement such as judicial and
non-judicial mechanisms, as they have an important link between each other.

The paper first discusses the nature of the tax dispute, its specific originality, which
makes it unique and different from other types of disputes.

Below are described and analyzed judicial and non-judicial mechanisms of tax
disputes in general. The Tax Code defines state organs, which have authority to settle
disputes, such as Ministry of Finance — Dispute Settlement Council and Revenue
Service. Within the Ministry of Finance a tax dispute is double-stage and starts by
filing complaint in the Revenue Service. > Non-judicial mechanisms of tax disputes are
often unable to provide complete protection of taxpayers' rights. Therefore, it’s
significant to convey disputes outside the executive branch, namely - judicial bodies.’
Therefore, the paper attracts particular attention to analysis of tax disputes in the court.

According to the Tax Code, Georgian Administrative Procedural Law determines
proceeding of tax dispute.* There is no other special rule in the Tax Code. These
provisions are very scarce, so, they do not describe the specificities of interpretation of
tax disputes.

Judicial and non-judicial mechanisms of tax dispute settlement are characterized by
positive and negative aspects. These issues are analyzed in this article.

According to the established practice, tax disputes are discussed by specialized
courts. Therefore, the article examines and offers the comparative analysis with the
German, French and American models of tax dispute settlement.

Despite the fact that the existence of specialized judicial bodies is justified by
scientific and practical aspects, implementation of this model does not have prospects
in Georgia, because of restrictive provisions of the Constitution and other factors.

* Ph.D. Student at Ivane Javakhishvili Tbilisi State University.

! Georgian Tax Code of 17 September, 2010, article 296.1.

2 Georgian Tax Code of 22 December, 2004, article 146.1.

* Ibid. article 297.3.

4 Rogava Z., Taxes, Tax System and Tax Law, Tbilisi, 2002, p. 267.
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As a conclusion, the article notes that the creation of a special administrative or a
special tax courts in Georgian reality, would not be advisable, because this will
provoke irrational spending of material and non-material (human) resources, for such a
small country as Georgia. For the above mentioned reasons, in Georgian reality a less
radical step, such as creation of tax chambers and boards within the courts system
would be a preferable option.
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dgemn  badgmoobm Qob336360,22 boenm  a0bd3bomgdgml o6 avshbs
sfagnmamo  3MgBgbbos dm3ymmdabmab oze33nmgdom. ondEs, dd39
Mbs  30b0dbmb, MmI 3oMgzgmo  Somedol  oyMwbmds MBdg3gmab
©0d3mmds@onc  NbOMNbggmymagady,  Lboogms.  gomabyzg@omgds oM
goabbdgds mgom LobsdoMmmemmb Fogem aodm@oboem dobsdmyg oMbgdyem
33@36y39@nmgdal  Fodoemol  bsgdgdn, Lowsx bosmmaw oym bofggbgdo,
(md  LabadoMmommm 396 ©ogyM@bmds 03  Labgmdbogmb Fmagmmodal,
mdgmdog dndngse godboMegds sMasEadnsbyma dmdymmodal  god-
&900, bLowsi Badgds  9bogdn@on, w@omdm@homgdgmo  ©s  dmwdngo
3mdemgdas - gb oMol GgmMdnbgdn, MmImgdoi Labadsmmemmd obomg-
ool Bobssmdoga aodmnygbs @o 0gngg Bomds@gdom Bggdemm Nbdg3qm-
bob Fgdmbggzedo godmgygbgdabs, asblbazmmmgdom, o3 J39ysbs80 1999
Brmosb dmymmgdamo dogmdamgmdol gomgamabbabgdom. sbggg, o6
sl dommgdammo LabsdosMmmemm oyMEbmdmes onmdqdol dogem do-
Bmogdaem dobomgdl, MmImgdoig dm3mazgdne ndbs 9JLbGMsmnEnomsb 2
Bmolb 89dwmgy. oM LsdgooEnbm gdbdg@mE Dol wabzsbss dyomn, Em-
dgmoE go9390m9b mbdg39mol LobgmdBogmb dogm odomaggdamds gqo-
dgd3s. Dqdmblabgdmma dmbo@m@abgol dobndomamo LEbIMBGIdo o6

2 Bobsdommemb bgmo donBiogdmes Amnesty International-obs ©s gogemb dog6 dmdde-
©gdmom @ab3sbadg, Mmdmol dobgmgoma, NddgzgmBo bnMom bogdmms ©sdmu3nwg-
dgemo dqbemndgdobs s ERK 3am@onlb bbgs Bg361930b dndamo 9369Lbngda.

" aoobygg@omgdedo bomdgedo ogm: L[Lbmmodn] sngomgdmen gsbogds Bsdgdol ©o
M3bMbm 335§ ndMgdal dbbggM3mo NBdg3gmalb  Labsdammmmm mEasbmgdol dbGrowsb,
obggg, Bgboadmgdgemos  8Mbgdmdegl  Logzmnmoo  ©abygal  Aobgo. %m@dnggbagao
LogrmadmEabm mEgabnbaigngdds QMJ‘OBSG@‘O@QQ 2dgdgl ‘3%6330 3mmongmgdab
dogm  Badgdal 330)07@360[) Lob@gdad 608(\'1336360[) 39d@q00, dﬁ)g@‘gQwQ 30,
fmEo bagdg gbgdmps 3mmo@3s@ndm %b gymggemo3qb gomgamallBnb 3%00’) o dmbogds
[bLooemndob] gdb@Mowoins, Rgbgmal ﬁ)al}&gbgnodo ©M393L o@adnabal ggmgdoms o
dofnmo mogobagmgdsms ©aEzal 93Mm3nma 3mbggbinol dgbadg dqbmb...“; dGomab
bogogadm Lobsdomommb ocgoéj 39@0mgds, 2001 Bemob 14 w©g39ddgmo. ggemdnmo be-
LadeMmmemmbogalb gb 50@0%333@0@360 3bmdommo oym, ndowsb godmdwnbamg, Mmm3d do-
do@3nmmgabs @ sbzommgal s@3m3zaGalb dogM aswmabyzg@nmgdol Bamwmagbs  Amnesty
Intematlonal ob bbgs dobomgdmab gfhmsm dmbo.

30633@0 3oma@olb gosobyggdoamgds, 3334-35.



b. daFoygao, gfbdHogogool 36Gmdagdydo

F99bodadgds  gogmmb  L3ggosma@ao  Imdblgbgdmol dmabmgbgdl, m-
dgmoi dgqbgde ©adcmbgdol Fgdmgmdn dmbodmEmanbanl LobGgdeb. oc-
603bmmo Bomdmomagbl 0ndol sMam@abOmmMzab gomabGoob, Mmd 3omon

©odMMbgdobal o dmgmo dobo ymgbolb gobdogemmdsdn o6  gobrgds
653980b BBBSUF)SQO.ZS

2004 Beob o0sbzem3n Human Rights Watch-ds mbombdn smbgdmen
936m30L  nbongzonamnMmo NRmgdgdal obmenoenobmoEM IO MO0 ©OE
3oma@ ol aomadagbs Qob336o25, mdgemdoig dmEgdnemo ogm ndolb  ©g-
Gono 3oMzgmen 3G30(390Mmgdgdo: gsbdsbowgdmgdao 0dymaygdmeo-
696 Logmdgmnsabo Gabzol 4393, HmI ©adMONMbgdabal dJom @y oMFsMGM
doon dodomo asbbm@ngmogdmes Badgds o6 Lbgs sMsswsdosbnmo Im-
3ymda. ©sl336080 Bamdmoagbomn agm 0dol d@3039dnmgds, Mmd 3o-
&0d690L of ddmg3wbgb 3mInbozaool Lodmomgdal o 9bdg30 gdodgdo
gaome 0y3bgb Rsommmbo Bodgdobmab ©oze330Mgdnmo ©abzzbgdal
adg4omdqdadn. obzgbs Lbgs €adFMeg @aMm3g39Dg(3 odabgzomgdos yayMea-
©®gdsl, dsom BmEal, LobsdsMmmmm 3MmEgboo ©anbgMgbgdamma swe-
d0sbol mggmgdgdol ©edEzgmos Badgdals %odégb%a.%

Human Rights Watch-ds, sbggg, Ba@mdmowanbs 3mdgb@emgdo s 36Mg(39-
©1b@mmao LadsMmamon, Mmdgmni bsomow sbobsgws, MmmId 9Ddg3nEn
©0dmmds@onta qbOHNb3zgmymaggdo 36 aym babom. dmagmmdal db&n-
©ob aodmdgdmmo mMamymaol donbgoogsw, Nvdg39m3o Badgdal Lobidg-
do@meo babosmn 39Mad@ M0l Qobob‘gmai‘)‘ggnﬂ, doom dmeol, dgnd-
mgds  30bndbmlb  Badgdobmob  oze380Mgdom  aogmmb  L3ggonsmumn
amabb{)EangnG%.

1.3. 3009mmga 9369060l SoﬁooQaQ{]an

obabnBbagns, sbggg, godbobgmal dmgomadg 830 39dmmmgol bLagddg,
mdgeoE M3eM0b030 nym 39390 mma. Fob Ao gogdmEs d33emg-
mmds. yodabgmdn 30 3xbaBbymo sbsdammobmgol Loggwomom wabygs
0gm  gomgamabBobgdmmoa.  m369060b  LodsMmmameadzaggdds ob 2003
Brmol 23 0330b@mb ©o83939L, Emamez 9360060l dbomg 3@ 303909,
d33mgmmdol 9¢30b Loggmdggmdg. 2004 Bemol Lgd@gddgmdn yodabgmal
dbomagd 3omob gdbEEsoEns dmombmgs, 9330390 Mo, MM 30da-
mm30, yodobgmdn wodcmbgdol B9dmbggzedo, o6 ©oobggdmms bogzmo-
moom, abggg, dobo Mgmgdgdo s 39bmbogHo 0bGgegbgdo @ogmmo of-

% Report of the Special Rapporteur on Torture, Mission to Uzbekistan, E/CN.4/2003/68/add.2 3 og3g6-
goema, 2003.

24 London-based Association for Individual Rights in Europe (AIRE Centre).

% b., Human Rights Watch, Mamatkulov and Askarov v. Turkey: Intervention submitted by Human
Rights Watch and the AIRE Centre, 28 nsbgotn, 2004.

> odsg

0d39-

28 Report of the Special Rapporteur on Torture, Mission to Uzbekistan, E/CN.4/2003/68/add.2 February
3, 2003

29 Kabulov v. Ukraine, Application no. 41015/04, Judgment of November 19, 2009.
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bgdm@s. m3Menbymds dbamgd  mobbdmds  asbopboms  39dmemmizgal  g9-
bLEEsanaDdy.

390mmmade Dqdmblgbgdymemal Bgwggew, 930m3ne LobsdsMmmemmb do-
domms, ol 33@30390@s, MM gdbEEomoionl Bgdmbggzeda, dob odma-
6gd0bol  bogzmomoo @obygs 9d9d@gdmoms, wmsnMmmigmes dobo  bbgs
Mqmgdgdo, dsom BmEob, 3mbzgbioal dgbedg dmbmoo aobbademgmmemo
30MabGogdo.

bobodsmmemmd 2009 Bemol 19 bmgdd@molb gosbyzg@omgdoo gdbEEe-
©0E0dbmsb  ©o39380Mgdnm  @idanbs, MmI  gobdbowgdmal gL Ee-
©o@Eoolb  B9dmbzqzedo, w©ioM@zgmes  g3mmdmmo  3mbigbonb  d9badg
dabemo.  Lobosdomomemm 83  aosbyzg@omgdol  Fowgdobsl  wogyMobm
bbgoobbgs LogMmaBmEmobm o smgommdmngo mGasbodsgoolb dogm
8539m9dmem dmblgbgdgdl gabobgmBn Fgddbomn Jogmdamgmdal Bgbabgd.
dmblgbqgd9330n 80bnBbmmn oym wedFozn god@o, MmImgdoi gbgdmms
3o@ndomms Bodqdol, s63©3dnsbnm Im3yemdal, swosmgdomo hzgbgdals
dobargdom gdsdo@obomn 30Mgdal  g0dmmdgdne (39956 ©d yodabgmal
bodoFmamad (33960l dbMnEab domal Lbgoggam asdmygbgdsl. dbgasl
39dmbggzedn o brgdmes 30badbymol Lamsbspm godmdagds. mEgs-
bobozngdal ©ob3zzbgddn, sbgszg, dm@Egdnmo gobmoom 0dolb ©oda@ab-
Gegdgmo  3B30(3gdNmgds, Mmd  gababgmal (30bg9d3n domDy 3mwo
dogmdamgmds aym, dom dmMob, bombdMagmmds bozbgddn o Lbgs
A3 MEgdo, Mmdmgdoi 960bssdwgagdmwbgb LagMmmadmEmabm  bm-
dgdb. godabgmal dbamgd 396 Bamdmowanbs 3gMmsbsnto @adaggMgdgemo
bLoBnbssdogam  god@o o6 Ladmmo. ymgzgmoggb aomgzamolbbnbgdoom,
936m3nmds  LabadsMmmemd  osanbs, Mm3  asbdibomgdgmo dob  do-
domo aMdbomsbogm @y 9MddEadnsbymn dm3ytmmdal yggms dxbndbayemao
mbobdogdol gedmygbgdol Mgomam bogmmbgda aym.

1.4. 3083930 @o 12 Lbge LojoFMmggemmbs @o Gubgmal Boﬁoomanaao
(99b@Monoal 3Mmmdmgdgda LbagsGmggmmdn)

60Bsbomdmongns, ®sdwgbndg LoByzs oomgdssl  LojommggmmBn  g9-
bEEsogoolb 3EMdmgdsbmeb dndosmmgdnm oMbgdmmo Foamdasmgmdol
Jqbobgd. 83 b0z asdmamBgznsb Aghgbo m@mmizomgdo, MmImgdog
3bmzEmMmdwbgb  LojommggmmBn, Lobsd Eabgmbs s Aghbgol BmEob
omgb sMbgdmmo 3mbgmod@o @snbygdmes. 2005 Bmal nbgm@mdsiooom,
odsbmmgdom, 500 RAghgbn Ebmgmmdms LajsMmzgemmBon, domo «dgGgbo
6sBomn 3o - 30630b0b bgmdsdo.”!

306300l bgmdsadn Aghgbo m@Bmmgomgdo bmzemdgb 3dndg dncm-
39080 ©d gobomnsb bozzgdob, LsdgonEnbm w©obdamgdobs o gobsm-

mgdolb  Ba3mgdmdal; m@mmgomgdl o6 oz Jgbodmgdmmds, ©o-
361Mbbgb ®d30060m Lobemgddn, doommb Ladndom bgdammgs b Lajocio-

%0 Bsdoggo @ 12 Lbgs LojeMmggmmbs s Gubgmolb Bobssmdwga. ob. LEwmo Ggdbdo:
http://cmiskp.echr.coe.int

*! Press Release of the Coordination Council of Chechen refugees in Georgia, About the problems of Che-
chen refugees and activities of UNHCR in Georgia, Tbilisi, 28 April 2005.
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39rmb dmdamogdgmds, sbgsg, obobo o6 Bgndmgds Bogzowbgb Lbgs cm-
dgmodg LabgmdBogmBa.

y3gmadg 3603d369cmm3eb 3mdmagdo Rghgb m@mmgnmgd;msb ws3e3-
domgdoon Mhgds gdbGEdwoEns, Mbgodn domo adamgdomo ©IdM9-
6qds, Gadoi Bgbademmes godmobzomlb nd domo Mymgdgdol @aMmagae.

bgon ool LabgmdBogm, AmIgmbsi b3nMow gogds dMsmn s@s-
dosbol maymgdqgdol  bgd, LoBobgrm ©o FobmdMmoy ©IM3939330n, asb-
bogmm@gdom 30, Rghgb m@mmznmgdmsb dndsGmgdom. Fgbedsdobs,
bodo@mggmmb 8096 B53930L LoBnbssmdwgam 3mbggbnnm®™ asmgomol-
B0obgdmmo Imzamgmdgdol BgbEmmgdol qBEMNb3gmymaal dabboom, Le-
gocimes, LajdoMmmggemmb dbamgd o6 dmoboabml Aghbgdol ws bbgs 3aomg-
dob gdbEEomnEns, ©gd3mEmE@aEns o6 gadgzgds Mmbgmal GgMoGmAnsdy,
boog o9MbLgdmdl ndob oo bog@mombyg, ™3 83 30Mgdol mgmgdgdn
mbgdo 0gbgds oMmzgmmo.

2002 Bgemb, OmEgbsg Lofommggmmd wmomo  aobsgboms Mmbgmmsb
063336 MImmdadg,  Ombgmal  dbamgd  LajoMmmggemm  @odsbadamms
»39630b0L bgmdada Rghgbo LadbgoEmmgdobmgol bgmdgbymdedn“ @ be-
Jotmggammb dbamgl ,LadbgMmm m3gMmangdom* @0383560.33 nbgomab
dbEGoeb Bgbmmol Bgwggom LojeoMmggmmlb  ymgomds 3M9v0wgb@ds,
9N d939Mbadgd, Mganmbdao RssGoms sbGoGgmmEmabEmma m3g-
(930900, Mol dgogaswsi ,Medwgbodg gd3dn@eboma 3oMGabsba o0dbs
dmgmaon, somdom hghgbo - ©339390mmon, ©3dw@gbndgh dndsmm 30
abgodo  9db@Eemniool mmbabdogdgda ogbs BOBBMﬁGOSQSa‘UQO“M
M Labgmdbogmlb dmeol ®ebsddmmadmmds pmgbomgmdomsi dodwnbs-
gmdl, ondEe bagmgds mns gmmdgddo.

36bgdmdl Madwgbndy, M3gmgl Bgdmbgzgzedn, m@Bmmgomms sMsbome-
bopm o330l ©d mamgl dgdmbggzedn, mgnm Gnbgmal dbatgbomab gm-
o dgmgddnmgdol dmbymdol bamgmon dsgamomn. dogamoma@, Mm-
am@ @3 094336 Fmmzmagzol o 3Mbgob ombobmgol Bgdmbggzeda dmbeoo.
00b0Bbmmo mEn Rghgbo BsImImdal Mabgmal dmgomsadg 2002 Byl
bbgs 13 Rghgbmsb gMmow bLojommgmml dngm Ladmzamdg 0dbs w@s3939-
dqemo. baoo dsmasbo odymgdoon o0dbs EbgmBo gibEEsamMgdmmo.
o3 dgabgds Fmmzmasb o ombabmigl, dom sognmglb mozowseb  gd-
bLEEsaEos LajsMmmggemmb mDgbogh LabosdsmmmmBn 7 mgznsbn Bomde-
&qdmmon 33gmagoolb Bgogagem. ondzy oo dodomo dMomo LadbmzmMalb
M3906mbmm ©aMm3g3obmgal 33me3 9Mbgdmdes. Lajemmggmmb  (30bgdo
Bgmnba@-6obg3mnl goGemgdol Bgdwgy, Immzmgzo o smbsbmgo 2004
Brmol ogdg@zeomBo mdomobol bajomodm  babsdomommmd  gosdommemy,
ond@Ee bogoobo sdom 96 sdmbBaymams. Dgdmblabgdmmo meo 3nmgbg-
35 LBmAgo 03 ©wglb aonhnbomms, Mmogbsig obobo babsdeMmmmad gos-
domoms. Mmameéi  d9dmamd  gobos  3bmdomo, Rghbgdo  Malgoal
Mbag@mnbmgdal LadbabmEolb dogm LojoMmmzgmm-Mmabgmal  badmgamdyg

2 0m3ndgb@ob Ggdb@o ob., hitp:/www.hrweb.org/legal/cat.html
% BBC News article, “Timeline: Georgia - A chronology of key events”, 28 March 2006, website:

?Attp://news.bbc.co.uk/2/hi/eur0pe/countrv profiles/1102575.stm
0d3g-
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03696 ©939393mmbo. LojoMmzgemmBa dgbmg@gdn Rghgbo dmbobmgmdalb
dbGosb oym BoBo, M3 dmmzmgzn @ dsmbabmgo  Lajsmggemmb
dbG0ab 0y3696 as@o3gdnmbo s dgdwmamd bonmmdmmeo Mqbgmda g4-
LEMoMgdmmbo.

bodommzggmml  36M9D0wgb@ds, dobgoem  Loszedzomds, bambol  36m-
&ab@L BBC-0b gog@moom wdsbabs: 96 omob dbmermo @onbsdaomgdgern
8306909 F396 o6 azdommgds boowndamm g/bGmoongdo. dg docmgen-
398@0 ombodbmern oboymmdsos, [F9hbgdol] gombobsmgds. malgdo od-
3m3gb, mmd obobn [F9hbgdo] @o35398mc 0dbgb Enbgmol bsdmzsmmab,
@i hgdomgol  bsgbgdoo (ﬁgagnb@fy(ﬁno”%. ndolb  donbgoogsm, Mm3
mdomobol Lagjomagm babodomommmmd Aghbgdn gosdsmmms, 3Mgboogb@on
0gMdgmgdes 3§ 30(390sL, Mm3 ,0bnbn [hehbgdn], hgdb bygeror ombgdaern
nboammdsinom, bsdogomem sMnsb Jmé’&déoé-@gén”%

bgdmblbgbgdmem  gdbGEdoEnabmeb  wo3e3domgdom 2003 Bemol 16
Lgd&gddgeL  gzPIm3Me  LabsdoMommmBo  owbodbyema 13 Aghgbols  Lob-
gmom 6060(360@037 ndbs BgBobon, OmIgmBoi sadosbol Ngmgdsms
©o(330L 930m3nmo 3mbggbinal dgbedg dMbemol oMm3g3adg ogm Law-
dac0. 2000 Bemob 12 83M0mb 936m3nmds Lobsdosmmemmd bLogdgdg - Jo-
dsgzo @ 12 bbgs bofsmoggmmbs @o Gabgoob 505&0@3@3538 - bodm-
mmm aosbyzg@omgds dJoomm. 93m3nmds  babodoMmommmd bsBomm-
3603 ad3dagmanms asbdbomgdmgdal dmmbmabgda, donhbos Mo domon
©039390% ©d 9damd Mbgmdo gJbGMdoEns M39b6mbm, sbgsg, Le-
Jotrmzgemmb doegmmdolb doge gobbmmgogmgdamo J39m9dgdn Romzams
936m3memo  3mbgabool 39-3, 99-5, 39-13 ©o 34-g dqbemgdoo gom3ze-
mobBobgdnmo 3om©gdnmgdqgdol ©oMm3g3em. Mmbgmolb dbomgir 396
a3dmzos dmbggmon. bobsdoMmmmmd woswanbs o3 Labgmdbogmb dogm
3Mb396(300L 34-9 o 38(1)(s) dmbmgdol @oMmizgzs. mMongg dbamgl - be-
JoPmzgmmbog o MOqbgobsig - 89633bowgdmgdobogal  3m33gbbaoal
aoabs Qoadnbﬁm.s

bodommggmmlb dbamg o6 sbmAogmgds Aghbgdol mamgdqdol wo3-
30bmgol Bgbaggmolb mmbolbdagdgdl, asbbogmmmgdoo 30, 38630Lal bgm-
3580, o613 bojemmzggmml JMGB@)O@)‘OBnow ©d o3 Lobbemol Lodom-
omaob  3mogdbo 41 gadmemoibagl oMol gdbEEsoos/@gdmm@aos/gs-
dg390slb dgmeg Labgmdbogm3dn 0d gomMgdmgdgddo, Mmdemgddsi Bgndmg-
ds d9-3 dabmolb ©oMmggze godmobzomb. dbmmme g3@Im3nmo Labe-

% Human Rights Information and Documentation Centre, Annual Report 2004, ‘One Step Forward, Two
Steps Back - Human Rights in Georgia after the ‘Rose Revolution’’ (2005), 18 .

57 gé]oggo s 12 ULbge bodoﬁum&jgmbo ©s Mmbgool Bobssmdmgs. obomgo LEwmo
Qg;jb@)n http://cmiskp.echr.coe.int
0

% Human Rights Information and Documentation Centre, Annual Report 2005, ‘Next Stop Belarus?’

(2006), 64.

“ bodamggmmb 3mbbEoGmEonb 47-9 3mbemo.

U Lbodommgganmb Lobbemolb Lodomomal 3maegdbo 08393 wiEbm J39960L dmgsmadggdnl,
%ﬁgmag gmdogodgmbnb >f3gmbyg 30Mgdal, Mmdmgdo bcéjoﬁ)m geemb ®Uﬁo§mﬁmo%3
496086, LobbmabbasdoFmmmgdmng 3abmbobagdedn 30%.)@3 ) o Labggmob dmbobog-

mo@ Lbgs LabgemdBogmbmgal gowagdsl, 256-5 dnbero.
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domommb Romgsed gsdmobzns mogdomo 33momgdgdo o3 dbEng. E9-
bygmobs ©s LojoMmmzgemmb g ©sd3300Mgdnmo 3Gd9Gn3s Bgoamgdoom
a0dmbBmms.*

o3 999bgds bbgs bogdgqdl, mdmgddoi LabosdeMmmmmd wmsswgnby,
cmd  9JbEMenEns BaMmImBmdl  sednsbol  Momgdgdol oM@ 3g3sl
3Mb396z00lb  39-3  daqbemol  Bgbodosdobo, dmogasb, obgzg, Logdgqdl,
mdmgdoig gbgds nbom@o 9cmabgdol djmbg 3nmab, Mmdgmoai dbamb
Mdgrs Lo33nDdob dndwgzMgdol bgds@s@ob@mem Imd@Momdal 3nmbygsdal
36m 30630080, ©@3mMGI3E0sL 396 0bomgmBo; oMsbgmno Jomds@mbal
©g3mEBoEndl m396 060630, Lowog Fob 9dndMgdmoms bogzmomon, m-
am®Eg dgnmemob bogemomom dmemamo@gl; 0d 3mmoGogznco m3mbgbg ol
©g3MEBOEndL 396 BobB0dSBn, MmIgmoai dsb0dmy ©ogdzgdmgdams Be-
3930L.%

2. Non-Refoulement-ol 3063030

9JLEMonEosbmdb ©d39380Mgdom srbabndbagns g.6. Non-Refoulement-
ob 3M0b6iEodo (asbobmagdol o6 odymgdomo ©sdGMEgd0L 836 domge)™,
mdgmo@g LagMmadmEmobm badsmmamdn jus cogens bm@dol Bamdmawagbl
©o yz3gme bobgmdBogml dbMosb wM3nmmdme mMbos LEMmgdmogb.
30bnBbmmo 3M0bndn, Lbgs LagM®maBmMmobmbadsMmmmydmng ©m3zndgbd-
mob gMmo, Badgdol Labobssmdmgam gogmmb 3mbigbinnbs o g3cim-
3memo 3mbggbinnl gMmomBo asbobomgds. Badgdol Labnbssmdmgam 3mb-
396300 oMol ¢boggMbomamo ©mindgbdo, GMmdgmoi doMEadom do-
Moomgdl asdg39dal s3@dammgal Jgbobgd, bmemm g3eim3nma 3mbggbins
y39madg 9839d&ne Mgaombama obbEEMdgbGl Bomdmowaqbl, Mmdger-
do bogdamobo Labadotmmm 3Mad@ozs dgddbs sboBbaem Lagnombomab
dodatmgdno.

2.1. Non-Refoulement-ol 360bzodn Bsdgdal Lobobsomdwgam 3mbggb-
goob dobgogoom

1951 Bemolb m@memgnmos 3mbzgbiool dbassbaw, Badgdol Labnbssxmd-
©gam 3mbggbzosi 3mbiMg@nmow Lamdmmadl Non-Refoulement-ols 360b-
3030l Jgbabgd: ob w3@mdomagl LabgmdBogmadl ,..g00d953mb, @osdmanbml
36 g7bBEowoios dmsbonbml 3nfobs bbzs bsobyermdboogmdn, boworn sl

“2 Human Rights Information and Documentation Centre, 393-g396@0: www.humanrights.ge for exam-
ples, such as: ‘Chechen Refugees Await the Next Attack - Pankisi Inhabitants Ask the International Orga-
nisation for Help’.

“8 Jabari v Turkey, 2001 Bemol 11 ogamobol gobshgbo.

“4 Non-refoulement-ob 36106303006 ©s393806930m ©sBaMomgdno ob., The Rights of Non Citi-
zens, United Nations, New York and Geneva, 2006, 16-17.
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Problems of the Extradition According to the
Practice of the European Court of Human Rights

Summary

Natalia Burduli

The following article is dedicated to the problems of the extradition in accordance
with the European Court of Human Rights (thereafter “the Court” or “European
Court”). The main goal of the work is to find standards existing in International Law
with regard to the extradition, and specifically concerning the protection of human
rights.

When conferring the problems of the extradition, attention will be given to the
practice and case-law of the Court. Precisely, there will be a discussion on how the
Court managed to interpret the European Convention on Human Rights (thereafter “the
European Convention”)' in different cases. It is worth mentioning that there is no
regulation on the extradition explicitly specified in the European Convention, though it
is clear from the interpretation of the Article 3 of the Convention® that the problem of
the extradition is the essential part of the Convention.’

The problem of the extradition is very closely related to the principle of the so
called “non-refoulement”, the cornerstone principle of asylum and of international
refugee law. Abovementioned principle forces every state to ensure to all persons the
enjoyment of human rights, including the right to life, to freedom from torture or cruel,
inhuman or degrading treatment or punishment, and to liberty and security of a person.
Shortly observing, the most essential component of the principle of the non-
refoulement is the guarantee of the protection against return to a country where a
person has reasonable doubt to fear persecution and danger.*These and other rights are
threatened when a person is forced to return to persecution or danger. For these
reasons, according the jurisprudence and the work of jurists, principle of non-

* Ph.D. Student at Ivane Javakhishvili Tbilisi State University.

' Council of Europe, European Convention for the Protection of Human Rights and Fundamental
Freedoms, as amended by Protocols Nos. 11 and 14, 4 November 1950, ETS 5, available at:
http://www.unhcr.org/refworld/docid/3ae6b3b04.html [accessed 1 February 2013]

2 “No one shall be subjected to torture or to inhuman or degrading treatment or punishment” Article 3,
ECHR, see fn. 1.

? The European Human Rights Convention does not foresee a right of entry or asylum. The interpretation
of Article 3 can, however, be seen as a limit to the power of States to expel aliens. For further information
see UNHCR, 'The European Convention on Human Rights and the Protection of Refugees, Asylum-
Seekers and Displaced Persons', European Series 2 (1996), No. 3. As regards recent jurisprudence, see
Ahmed vs. Austria Judgment 71/1995/577/663 of 17 December 1996 and Chahal vs. the United Kingdom
Judgment 70/1995/576/662 of 15 November 1996.

* For more details see M. Nowak, UN Covenant on Civil and Political Rights: CCPR Commentary (1993),
Article 7 para. 21.
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refoulement has become a norm of customary international law.’Some specific details
on the principle of non-refoulement will be presented in the following article by the
two main international human rights documents — abovementioned European
Convention and the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (thereafter “CAT”).°This document is universal in
character, which directly notes about the prohibition of the extradition and the
European Convention is the most effective regional mechanism, which has introduced
enough case-law concerning the abovementioned issue. As the confirmation of the
aforesaid can be regarded the number of cases discussed in the article, amongst which
there are cases relating to Garabaev and others v. Russia,” Mamatkulov and Askarov v.
Turkey,*Kabulov v. Ukraine,’Shamayev and 12 others v. Georgia and Russia."’

Extradition and deportation play an enormous role in combating such crimes, as
terrorism, for example. Extradition is directly connected with the fulfillment of the
positive obligations by the states, especially those obligations, such as the prohibition
of torture, inhumane or degrading treatment."'

According to the European Convention, the decision about the extradition or
deportation should not violate the Convention, including the Article 3 of the
Convention. According to the established case-law, a risk of the violation of the Article
3 of the Convention may be faced when there is a reasonable doubt for believing that in
case of the extradition or deportation a person may be at a real risk of being tortured or
otherwise ill-treated in the receiving country."

The number of cases discussed in the work is a clear evidence of the fact that the
extradition and problems related to it, is of utmost importance in contemporary
international law. States, in spite of positive obligations imposed on them by the
numerous international norms, still violate such vital acts, which prohibit the

5 UNHCR and its Executive Committee have even argued that the principle of non-refoulement is
progressively acquiring the character of iuscogens; see Executive Committee Conclusion No. 25 para. (b);
UN docs. A/AC.96/694 para2l.; A/AC.96/660 para. 17; A/AC.96/643 para.15; A/AC.96/609/Rev.1 para.
5.

% UN General Assembly, Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment, 10 December 1984, United Nations, Treaty Series, vol. 1465, p. 85, available at:
http://www.unhcr.org/refworld/docid/3ae6b3a94.html [accessed 1 February 2013]

7 Garabayev v. Russia, 38411/02, Council of Europe: European Court of Human Rights, 7 June 2007,
available at: http://www.unhcr.org/refworld/docid/46693be52.html [accessed 1 February 2013]

§ Mamatkulov and Askarov v. Turkey, 46827/99 and 46951/99, Council of Europe: European Court of
Human Rights, 4 February 2005, available at:

http://www.unhcr.org/refworld/docid/42d3ef174.html [accessed 1 February 2013]

% Kabulov v. Ukraine, Application no. 41015/04, Judgment of November 19, 2009.

10 Shamayev & 12 Others V. Georgia & Russia.App. No. 36378/02 (Eur. Ct. H.R.Apr.12, 2005).The
judgment, which became final under Article 44(2) of the ECHR on October 12, 2005. Available at:
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-68790#{"itemid":["001-68790"]} [accessed 1
February 2013]

" Countering Terrorism, Protecting Human Rights: A Manual, OSCE, 2007.

12 Chahal v. The United Kingdom, 70/1995/576/662, Council of Europe: European Court of Human
Rights, 15 November 1996, available at: http://www.unhcr.org/refworld/docid/3ae6b69920.html [accessed
1 February 2013]
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extradition of a person in a country, where this person might be at a real risk of being
tortured or otherwise ill-treated. Such acts are reflected in the European Convention
and the CAT, the mechanisms of the regulations of which will be discussed in details
in the following article.

The cases mentioned above solidified a principle, which states that, when there is a
reason for believing that the deportation of a person can cause torture or other inhuman
or degrading treatment or punishment in the receiving state, sending state is liable on
the grounds that, if the state extradites a person, all the unlawful ill-treatment would be
the direct result of the actions or inaction made by the sending state."”

Driving from all abovementioned, it is extremely important to have a proper
investigation on a complaint of a person in question, who claims that, if extradited, he
might be at a risk of being subject of torture or other inhuman or degrading treatment
or punishment. Using automatic and mechanical regulations is not in accordance with
the values, underlined in the Article 3 of the European Convention.

13 Soering v. The United Kingdom, 1/1989/161/217 , Council of Europe: European Court of Human
Rights, 7 July 1989, available at: http://www.unhcr.org/refworld/docid/3ae6b6fec.html [accessed 1
February 2013]
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Execution of judgments of the European Court of Human Rights in Georgia
Summary
Mariam Janiashvili®

Georgia became a party to the European Convention for the Protection of Human
Rights and Fundamental Freedoms (hereinafter cited as Convention) in 1999'. On 20
May 1999, Georgia committed itself to secure to everyone within its jurisdiction the
rights and freedoms defined in the Convention. Therefore, Georgians acquired a
chance to protect their rights by submitting applications to European Court of Human
Rights (hereinafter cited as ECHR). Since the ECHR entered into force for Georgia
only 14 years ago, the number of applications is not as high as in many other
European states, but it has been increasing annually. The main reason is the
effectiveness of the ECHR. In addition to this more and more people are becoming
aware of the machinery of ECHR.

In order to fully protect the rights and freedoms, defined by the Convention, there
must be effective execution of judgments. ECHR has perfect execution mechanism?,
but the problem is the machinery of such execution at the national level. There is no
state agency in Georgia responsible for coordination of execution of judgments of the
ECHR. The Ministry of Justice of Georgia is only responsible for the preparation of
necessary proposals for the execution of these judgments and facilitation of
implementation of these proposals. Since the execution of judgments needs different
measures to be taken by various state authorities, it is necessary that Georgian
government take appropriate measures to ensure the effectiveness of this process.

The purpose of this paper is to create a general overview of the ways of the
execution of the ECHR judgments, as well as to analyze the Georgian legislation
concerned with this problem. Additionally, the work includes the recommendations as
to what type of measures would be appropriate to be taken by the Georgian authorities
to improve the execution of judgments at domestic level.

As it was stated above, the ECHR has one of the most effective supervisory
mechanisms for the protection of human rights. This is conditioned by the
effectiveness of ECHR and binding nature of its judgments.’ A judgment in which the
ECHR finds a breach of human rights and/ or freedoms, imposes on a state the legal
obligation not just to pay compensation but also to become the subject to supervision

* Student at Ivane Javakhishvili Tbilisi State University.
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by the Committee of Ministers.” The role of this mechanism is very important, because
the Committee does not play only supervisory role, but it has adopted numerous
recommendations in order to provide and facilitate the execution of judgments.’ The
information about the measures taken by a state with respect to implementation of a
judgment must be submitted to the Committee of Ministers.

The Committee of Ministers has a power to supervise not only the steps taken by
the state with respect to payment of compensations, which were stated in the judgment
of the court, but also what kind of individual (such as restitution,” the obligation to
conduct fair investigation,® etc.) and/or general (obligation to amend defective
legislation’) measure has been taken in compliance with this decision.

States are bound by the duty to execute decisions of ECHR, but since the Court
does not define the ways of execution, states remain free to choose it'’. Georgian
legislation needs some kind of amendments to better address this issue.

According to the Criminal'' and Civil"* Procedural Codes of Georgia, in order to
provide effective execution of ECHR judgments, after rendering of the decision,
domestic courts are empowered to hear the case for the second time at domestic level.
This kind of provision does not exist in Administrative Procedural Code of Georgia."
This fact must be considered as a big defect in Georgian legislation.

In order to ensure the effective execution of judgments, it is necessary to form a
separate Georgian law, which would provide with all necessary information about
execution, such as conditions of execution, the length of the process, etc.

To sum up, since no state body is responsible for the control of execution of
judgments at national level, first of all it is necessary to form appropriate legislation,
and in addition, it is important some state bodies to have the function of control over
the execution of ECHR judgments. It seems desirable if some officials, such as
Minister of Justice of Georgia and Minister of Foreign affairs of Georgia are entrusted
with the function of control over this process.

ECHR has an important role in promoting respect for human rights and freedoms
and it is completely unacceptable by any state, including Georgia, to create any threat

4 ECHR, Art.46.

> Recommendation of the Committee of Ministers to member states on the improvement of domestic
remedies, adopted by the Committee of Ministers on 12 May 2004 at its 114™ Session.

6 Katsitadze N., Execution of Judgments of the European Court of Human rights, in Korkelia K.,(ed.)
International Standards of the protection of human rights and Georgia, 2007, 117.

7 Papamichalopoulos v. Greece [1995] ECHR.

§ Finucane v. The United Kingdom [2003] ECHR.

? Jijelava V., The Execution of Judgments of European Court of Human Rights, Tbilisi, 2009, 11.

1% Katsitadze N., Execution of Judgments of the European Court of Human rights, in Korkelia K.,(ed.)
International Standards of the protection of human rights and Georgia, 2007, 122.

' Criminal Procedural Code of Georgia, chapter 17.

'2 Civil Procedural Code of Georgia, Art.423.

13 Administrative Procedural Code of Georgia, Art. 34>,
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to this functions and its effectiveness. Georgia must fulfill commitments undertaken
and take all appropriate measures in order to duly execute judgments of ECHR.



J. Bages0d30emn, dofopa Gbmafgdal ggamgds

30600 GbM3®IBNL IJVBXWIdO - 353(M6333330
0663®63& IJ3(MJO3N (93TIAN30L 3ITIHO)VS I
3G&OGIBNL  3mHOIS&N30L  303MBLOTR30)

J90336 3030330000’

»@ogbomgmdon bogmibaob ggamgds gowsngie @gagdem, nbosdmzbm
bogmpbemoo, ggmgdoo - ngm bogmomomo msgol 5o(§m5—do(§ﬁm5r7."7

dgbogama

8dgM030b BggMogdmmo 3GsGgdolb (89dgmddn ,,083%) Bamdmdawag-
bgms 3omo@ed 2012 Bemol 26 83Momb 30dgMnbgmmdsnol gabostg-
dobs o ool of@n (CISPA) doomm. sbomon 3396mboo  0b@gmbgd
Loz gdn 3o (bmzEgdab bonQ‘OBQMSESOBZ oM 3930l Lagmmby
d6033b9cmmzbom  gonbames.  gmmazbamo  qbogMmobmgdol  LosggbGmb
adbMomo domengmgdom Jgdgmmgdnmds badmgjemsdm magnbagymg-
domd xa‘gggﬂﬁos CISPA-U a00039@90Mmom gamom d9bgds ©oadgl.

»99960306  badmdomadm  megabagmgdosms 393800 Ladmgspmgds
396mbol  asodobsanmgdgmo  9xgd@gdal  Ygbobgd  gosgMmmboms: CISPA
©05356mbgdl L, dmagmmdal  ¢M3Mg3909b@™  domanmgmgdsl, Bgembomb
bagmbolb 3o nbgmmdaznado, o0dbgds gl badgmonbm 8dmbabgmgda,
30Moo gmgd@embama dodmbgms o gobsbbamo obgmmdsgos - ©o
yggmaggmo gl babsdomomm mEwgmal, dgbsdsdnbn gomabgogol dgdes-
60Bdgdnbs ©d dgdmmwmzgdols 605)3'33“4. Bamdmdoggbgmms  3aemadnb
m3mMadg@ds B9g3mds  ,0dgMn39mgdal  0bGgmbg® od&ogzmdgdols Bgbabgd
nbgmmdsgnob  Jgndermoago 8m3m3360b“5 0300006  sboMogdmo
mgogosm®mo  dodoMmgs  Bgad«dags. 30bsnsb  39bmbo oM FgoasL
,@©0(330L  Lomobsm 894060B3gdL“°*, Abrogds Logwdgmosbo gdgo, Gma
bLodmegtimdm «bygdgdo, doom BmEab, banndmm ©sboymegdo, 8dgcn3g-
mgdolb doMd obgm@mdszosl dmndmggdgh o dob ,a8b69bodmzMgmaw,
6960Ldogco 80%60[}0)30[)“7 83dm0ygbgdgb.

* boBoomol dszomagmo.
" Warren S. and Brandeis L., The Right to Privacy, Harvard Law Review, Vol. IV, No. 5, December 15,
1890.
2 B3B3 m3olb 80%6 dabmgolb ,3nMomo bmgMgdol mgmgds* w©o ,30Mon Ebmgmgdal
bonQ‘gagmabo“ bn%mSnﬂ‘aﬁm 369d9d00.
8 GEmb LaD3Fgdal  gmboon, 8dgMngmmn  dodmommgzgdal Labmasmgds,
aagﬁodob bogmdoqaodm mogobaggmgdoms  39330Mmn, Mgbdndmoznmo  mez30bagmgdal
809 mnobgds, ©gdmz@aGnobs o Ggfbmmmanal 396&®0, 3MbLGoGEnal 3Mmmgddoa,
633m6@nm6360 %Qsﬁobnb a069dg o Lbss gamagde (g0 obgm@dsigonbogal
obomgo agbaboanbn 390-339M©9%0).
4 sbog-ob mgngosmuEo asbibowgde: ,39960b6ssmBwgag CISPA-L ©o s396nzgmgdols ob-
&9mbg@ 3d@ngmdgdda aondamomgdgem Bgmbggab; LEOgea &adb@o nb.,
https://secure.aclu.org
% Letter to Chairman Rogers and Ranking Member Ruppersberger, U.S. Congress, April 23, 2012.

2 og3y

" od3o-

19



I LomhRqso Nel-2(3-4), 2012
a3

2012 Beob 9 doobobogol ,30896-%5393960 od@nb“g Bnbsomdogy
mbemonb 33@0300[}9 790 000-%g d9@ds 0b@gebg® dmdbdomgdgemds dmo-
Bgcs  bgmo. 083-0b 369D0abG0L  v©dnbob@GMmo30ed mgoEnsmNMa
©ogdm 396mbo o dmanBmos 3M9Dowgb® ™mdadsl, Lgbs@Bdo wid@3039-
30b Jg9dmbigzedo, 5@y 396&™ ©ogem'”.

CISPA-L mfMo dmagamo db3gdBnb asdm 33608 039096:

1. 396mbo 396dm 30Mgdbs o9 3md30b0gdl ngmagdsl odemgal, Lad-
mogmdm badbabngdl asndnsmmb dmdbdamgdmol doMowo nbgmm-
dong, adbnaMgdnmo obgm@mdsgool dnbndwndsdog ©oyzebobs ©s do-
Lo Lbgsggamo @asol dmobmgbol gofgdg.

2. 39bmbo bogdamobom o6 dromwasb 3gmdm dbamggdl g mdsbgmon-
bLomgol dmdbdamgdemol doMawn 0bgmmdsgnal asdnamgdabogsb; o
sl gobgMomon adobgmgal o6 sbadaMmndzomogdymmgdol v©g339@-
Mo gofmamgdo, Mmdmgdox 30Moo nbgmmdsgonl Fbmemmeo Lame-
Boem, gobmbogMo 30Bbgd0bmgol asdmygbgdslb NbEANbigmymal."
CISPA-LU oo bsdmgomadm godmbdonmgds dmdygs, Madsg, dgbod-

mms, 3mbaMmabl sdgMnzgmgdol dnMawo Ebmgmgdol Mamgdol Bgdemab-
390 33bmbol ©od@ 30390 gossgndmgdabml. donbgmagsw sdobs, 533-
do 23 @mmobomgolb dmgddgon Lbgs Lozebmbdpgdemm of@gdn dnMowo
3bm3cgoal  Loondmmagdolb  ©oE3ol  LagMmmedmEmobm  LEbIME oL
d6033bg9mmgbom oM 393bL.

LEoBnada gabbomamo 0gdbgds 833-0b 3Mod@oznl Bgbadsdobmds sws-
dosbol ggmgdoms @oa30L dodbom bd3obE  omEgdnmgdgdmab. 396-
dme, dbggmmds Jggbgds s©adnsbol Nxmgdgdol LogMmedmmabm ©g3-
maMa3n0m, d@ad03bol Numgdsms s dmgammgmdams 8dgMnzMmo  ©g3-
@aMaEnomd ©d Ladmgamadm o dmmodoznmo Numgdgdol LagMHmos-
dmEobm  3adBno  asbd@znEgdnmn  doMon  3bmgMgdal  Mamgdals
dogmdamgmdal 533-do.

6586MmMdal 33cmg30L Logsabo 0bBgmbgd LogmMgdn dnMawo EbmgMgdal
M@mgdol ©aMm3g39d0s, MmAgmn(g, 30MmdomdE, IYmMGamos mE dmo-
396 RBVBOR:

1. 988-0b doegmmdolb dogm dnMowo Ebmamgdol Lonmdmmgdols
sfabomabom  ©d3zom  gobdnmmdgdmma  ssdnsbol  mgmgdoms
bogPmadmmobm (3o BmEob, 3mboGonEm o bgasgon®) 39mogda-
mgdomd ©IMM3939, 3gMdm:

o) LobgmdBogmb  3oMmpsednmo  RoMmgszs dmdomodgms  3nEown
3bm36900b Maymgdado;

3)  bobgmdBogml  bogebmbdogdmm  ©o  Labggmombmnmgdals
dmmo@ngs, Mmdgmoi 3gMdm dbamgms dngm 8396 039emgdols 3nMe-
©0 (3bmzmgdolb Lsomdmmgdol oMmm3gz0bamgnl J3bol bnoswaal.

& 8963060 mgognsmn@me godmoaygbs gmgd@@mbuyma LobmgMgdal sbmgooinsd bogam-
o6 3b6@0— CISPA 30335605380 (http://cyberspying.eff.org/).

! 39@0300b G3dbo obomgo 393-a39M by http://www.avaaz.org/en/stop_cispa/

"0 Executive Office of the President, Office of Management and Budget, Statement of Administration
Policy, April 25, 2012.

"' odg-



J. Bages0d30emn, dofopa Gbmafgdal ggamgds

2. bobgmdBogmb wmbsmmds, godmolobml Logzsmmgdnemm Boboeo-
bgommmds ' smobobgamdBogm  ©oBglgdumgdgdol (58 Jgdmbizgzedo,
396dm 30Mgdobs s 3MEM3mEsngdab) IbMnwseb nbonznwgdal 3omMe-
0 3bmzMgdal Mxgmgdol ©IM@3g30L mogneb sbaMngdmaw.
LGBl dndsbns, 333-0b LobgmdBogm mEasbmgdal, LogMmedmmn-

b mEgobabangdobs ©o d3ednsbol magmadoms sMdbsdmgzmmdm mEge-
Bodogngdal  dngm  gobbmEgogmgdamo  mbolbdogdgdol  dodmbomgol
3909850 9931 3030qL Lamsbosm Mg3mdgbmangdo s Bnbsmawgdgdo.

1. 3oMomo (3bmgMmgdol xgmgdal ommagggdo

oMo (3bmaMgdol mgmgds (gbdom@gdmmon, Mmamei ,me30bua-
mgds MbgdaMmzm ﬂoﬁasnb&o@‘m), oo bsbos ,asondiEe dwednsbols
M@mgdomd  ©d(330L  (396@EdN® mgaoQ“M. 3ofMoo  (3bmgMgdal Loon-
ondmmgds LagM®ddmEobm ©mbydg 30M3gmow s3dnsbol Magmgdsms
bong{)meom15 ©d 0©dd0dbol Magmgdoms ©d dmgamgmdams 8dgM0 M-
3o ©93motoE0gdds ' asbsd@zoie. dmagzosbgdom, Lodmgomsdm o dm-
@0@0gnmo Nxumgdgdolb o3y Logmmadmmobm 3odGom aogsmommgos:
»969306 Mbs adboEomb mzombgdmma ob M39b6mbm Ramgzs magal 3n-
Mo s mxsbyem 3bmgmgdadn, dobo bagbmgzMmgdemol Bgmzammdol b
dobo 3mEgbdmbogbinal bonmdmmgdaol mgombgdama b «9306mbm bg-
cymgot!

bogmggmmem smnamgdal dombymage, doMawo bmgMgdal maemgds
dndogom Lagmobgdns. asb4Byzg@gmds Ggdbmmmgnn@ds Bobbgmad,
06@gbgdob, dmdomaMa Gamgmmbal, bbgssbbgs ¢z90gmm ImBymdn-
mmdol dobmdmMngds gadmygbgdad owadnsbl Bomdmumagbmom aontoey-
mo L,bogemm bmgMmgdobmgal mogol sMow@gds o Logmmamo (sbmgmg-
dob gam@Egb@emma LayMgomgdolbs s dmmmeobol Ygbodsadnbog bBam-
80(4)0)30“18.

833-ds 3oMon (3bm3Mgdol mamgdol @a33ol bogMmaeBmEmabm goem-
©gdnmgds 3639Mmadolb somm. N30M3gmglb gmgmobs, 833 sMal gogm-
m08bgdmma 9mMgdol mEadbodsgool ©odgmdbgdgmo Bgzdo ©s gogmmb
Jom@oal  bgmdmdbgmo. Jom@oas inter alia a5603830(390L 00830560k
ANbadgb@ o  maymgdgdal  HBIgbaL* 19 o Bgzm  LobgmdBogmgdl

339 gdMmqgdl, bgmo dgnbymb ,008d0560b N@mgdems ©s doMoma

"2 Due Diligence - sGomggogosmafn ostgdsbo.

" a0b3oMm@gde smgdmmos 653MmInweb: Webster's Ninth New Collegiate Dictionary; Merriam
Webster, Inc., 1985.

' Orlin Th. S Right to Privacy, The Human Rights Encyclopedia, Vol. 4.

15 digo(ﬁoeoob dg9-12 dqbeo: %ﬁoSnb dodomor of Bgodggbg ngombgdanma Romggzs dab
domMobs o mysbmm (3bmimqdsdn, mz0mbadammn b mxd dobo LagbmaMgdgmo dobols
baQB?@baf@mb%b Uﬂobg di@%bSmBQaanog Le‘m@@%gaqg?nb, NI %nbg gog)(ﬁ;\)obo ©o
M939@o300bs. ymgger 0@adnsbl od3lb mgmgds, w©oEmmn agmb  306mbal dogm sbgmo
ﬂoﬁvggnba o ng%nbogofi

16 Qadgoﬁmennﬁ 5 dmbema.

'7 ICCPR, Art. 17

'® Nowak M., UN Covenant on Civil and Political Rights, ICCPR Commentary, 1993, 288.

7 asgfmb doﬁu@nob 3619035 mo.

121



WP LothRqso Nel-2(3-4), 2012
a3

0030bugmgdems Jo@030b399sL“%. g0, Bgzco bobgmdBogmgdo gom-

©gdnmgdsl 0wgdgb, ,0bmnzomemaEn s gMmosbn dmddgmgdom” 21
©o0(3350 00830560l NHmgdgdo @ megz0buggmgdgdo 533Qobom30b“22.

oMo 3bmgmgdolb Mamgds bogmmedmEmobm ©mbgdg 1948 Bgemb
30093 geobgm, 9dxgMd©, d33d0sbol Mamgdosms baymggmmem ©g3me-
o30580 adbdB30Ems. ngo 3MdbIgdmEgdnemm LagMmmeadmmobm ©mzm-
dg6@ob - gogmmb  agbgEomama  sbsddmgol  MgbmemyEool  Lsboo
donegb, 2 omdEe  eegbomgmdoo 080860l Mamgdgdol  Bmasw
LEbIMGIE Bgndmgds Rsomzgaemmb* 2 ©a3macsgoolb dg-12 dqbemo
dofso 3bmzMgdaol Mumgdol ©oE3alb Loagmzggmomom LEbIMEL sw©-
89bL o Bgbsdadnbo, 833-Bg3 30 (g ©gdes.

a3 s 8dnbs, 833, MmameE 339M0zmmo Labgmdbogmgdol memasbn-
Bognolb 69360, 39mogdmmos s©3dnsbol Mamgdsms s Imzamgmdams
83dgM03mmo  ©93meMaEnom dagbomo LEBIMEId0 ©on33slL, doMe-
©o 3bmzgemgdal Lonamdmmgdal 3s@ogo LEgb ©o o6 asbsbm@Engemmb
LOMOMmBGo a3bdMabzom moBQobbagbn“25 dmgdomadgms 3nMo@ @ mgab-
M6 3bmgegoady.

dmggnabgdnom, 898-3ds 3oMawo bmzMgdol Nxmgdol w©siEzal dgGow
d6033bg9cmm3gabo gom©gdammgds nzobms. 1992 Byl 833-0b Lgbs@ds bLo-
dmgdomadm ©d dmmoGognmo Namgdgdol LagMmmedmmabm 3oddob @e-
&ogogaEos dmabonbs, Momax LabgmdBogmd samm 3ababobdagdemmds,
md Lagnmam dmdomadggdl oo oMo (3bmaMgdedn ,m3z0mbgdnmn o
N 39bmbm* 505)330[)60626 o0 (39300.

dombgmago sdabs, obGmeos Eboymal, Mmd 383-0b dmdomagdggda
sfagMmmbgem  gadbamab  LobgmdBogmlb dbMowsb doMow  EbmgmMgdsda
M396mbm  Ramggol dbbggM3mbo. doom dnMom 0bgmmdsgnsl ¢z3bmbme
dm0dm390bgb %96 30wg3 ,bomgmo LagEmabolb“ 277 Mmb, Mmogbs
bobgmdBogm omMbgdmem  Ggdbmmmangdl dmEm@ow 0ygbgdws, nbwongn-
Mo ® dndmbgmgdl 9093690 ®mgzamb ©s b3am Fgdmbggzedo ,d399-
boab 8dg390@d NEbmgm Momnzemgdlb... mez00bmn addmbzmgdabs ox
399 m03690950b 608(*)“28.

8dgMnzgmms 3nMoon  bmamgdal bonmmdmmgds 1970-056 BemgdBog
bogmaggmoemeo oMmggmos. bgbs@ol bogsdmdogdm 3mdngg@ds ,mmogm-
agomol b3sbmamab® (The Watergate Scandal) 39dwga osbzsbs, Mm3 ,@a%-
3961306 Ladbabygdds domMo gedmmmbamgl 3mbLGoGMEoNEm MBmgdgdl,

20
21
22

0d39, 30 0 dnbemo.

e e SR

0g39-

% General Assembly Resolution 217 A (IIT), December 10, 1948, Paris.

% Nowak M., Human Rights: A Handbook for Parlamentarians, Office of The High Commissioner for
Human Rights, Ne§, 2005.

% Article 5 of the American Declaration of the Rights and Duties of Man.

% ICCPR, Art. 17

7 53gM0g0b  obEmEnol  JgHomeo, Mmegbsg  J39y6ob  Smmo@ozedn  ©mdnboMgdos
dmagmo 86@0gmdnboddn; MHmdg@mE dommgo o3 3gmomob ,geMmgbaem obGgmosb @bm-
©gdL; ob., Murray R. K., Red Scare: A Study in National Hysteria, 1919-1920, the North Central Pub-
lishing Co. 1955.

2 Cole D. D., Enemy Aliens, Stanford Law Review Vol. 54, No. 5, 2003.



J. Bages0d30emn, dofopa Gbmafgdal ggamgds

M306039mgbo  ndom, M3 339 9mamglb  3mbLEeGmEool  ds839d0b
doge oba9M0339madmgdol dndboo wowagbom  Jg3039d0bs o ao-
Bmbablbmmgdals bnb@a@ob“”.

oegbomgmdom, Ggdbmmmannmo asbzomamgdal 330m@az3dem, dEo-
dosbb Logmmamn 3oMowo (bmzMgdol mamgdol ©oE3ob 3093 mxe™m
bogemgdo Ladmamagds o3k, gobaem bLomznbgdo 833-ab wdocmgbo Labe-
domommb  dmbsdomomg 3M9boanbds 0Bnbsbbsmdg@yzgms, Mmd ,dg;3-
bog9dnl  3Mmagmgbn dmagmmdol  ga8mBmdobomgol bogsdgemm  dmbdg-
690Dy “3gmgb LoBmomgdgdl Fgbdgbws“®, MoBog bsdmgomon o6 B9d(s-
oM.

dmmm 39M0mBn s@adnsbol Mgmgdgdol 3mdo@g@ds 33-0b dbEn-
b 3oMoo (bmgmgdol Ngmgdol oMmi3gzal GodGgdo sMsgMmbgm
ogdm:  ,Bg360-bobgmdbogm  Lbgoabbzs  Loadboba@al, dso BmEab,
96m3bmmo Mboggmbmgdol bosggb@mb LaBmamgdom, 33300 ©IdMEd ©
3303 93300@y0> Bymggmboo, gegidPmbgma gmbgoms o gogboo
3933999 obognuemam  3mEMgbdmbrgbasl,  MmamEi  993-0b
LoDM3Md8n, obg dom aafMgm, ymggmaszsmon LabsdosMmmem ob Lbgs Labol
©admu3009d9mn goabgozol dgdsbabdgdals aoﬁ)gag“m. 3m3dn@g@n, sbgsy,
398gmmgdsal  godmmggzedl 08 Jgbrmeumo Bgbadmgdmmdgdol asdm,
93 ©oDIMImgdam 30Mgdl gdmgzem: nbmongowgdo 9dg@gl Bgdmbggge-
do o6 30036 nbgm@mdomgdnmbo dom dndsmm Lsnmdmm wmbabdogdg-
dob ao@amgdal Bgbobgd ©o oM gdmgzom doma gabohngMgdol gggd@<a-
0 boa‘gogabo“sz. bLEsGabGognMn dmbozgdgdo bswymgl, cmd, do-
mombmdom  3dgMnzgmol sBMom, domn doMoo obgmmsigns mmdag
bogzMobgdos LabgmdBogmbs ©s 39Mdm LGENIGNMgdal 3b5m@0633.

11 LgdBgddmol GammEabGnmo magwesbbdolb 8gdwgs, 3Mgdbowgb@ds
d.dds  gMmgbymo  bogmmbmgdol bosggbdmb 0396 030L obGmA0sdn
mdbbgomgbo o34 3nco mS{)ﬁ)annb“sz‘ Ro@ofgds osgams Bababbamo
bobodommmmm  bgdafmmgal  goMgdy. ™3gMogns ™ Jmoagzem babomo
nygmgmes:  doMzgmo, gmmgbamo  dmbdgbgdol m3gMsEns, MmIgmog
96m3bmmo  bagMmobmgdal bosggb@mb mMaymgdsl sdmgzms domombm-
doo 8dg@nggmo Mgbowgb@olb LogMmaedmEmoabm boGgmgambm w©s gmgd-
GEMbymo 3mInbozagnobomgol Labsdsmmm mMmEgMol 83693 gw93bg-
d0bs mgzomyn@o P JgmEg, m3gMogoom  8dgfogmmo bagmdnbogsgom

2 bEmemo G9db@o ob., hitp://www.senate.gov/artandhistory/history/common/investigations/Church-
Committee.htm#Outcome

%0 Justice Brandies dissent in Olmstead v. United States, 1928.

% Human Rights Committee: Concluding Observations of the Human Rights Committee on the Second
and Third U.S. Reports to the Committee (2006).

? 0ds0.

% nb., Pew Research Center’s Internet and American Life Project Survey, cited in New York Times: So-
mini Sengupta, What Would You Pay for Privacy? March 19, 2012; Michael Cieply, Actress’s Privacy
Lawsuit Challenges a Web Site; March 4, 2012; Mike Adams, Email privacy now a top concern for 19 out
of 20 internet users; Natural News, May 24, 2005; retrieved from:
http://www.naturalnews.com/004748.html

8 Ducat C. R., Constitutional Interpretation, Ninth Edition, 2009.

% Risen J. and Lichtblau E., Bush Lets U.S. Spy on Callers Without Courts, New York Times, December
16, 2005.

123



IR LomhRaso Nel-2(3-4), 2012
a3

3M33560930Lasb ©ob@sbzonmo spgnmmdmngo ©o bogMmmasdmmobm be-
950l Jgbabgd nbgmEmdsgnol dm3mggds bogdme.

badmegEmmdm 39Mbool dobgogom, bLasggb@m 3mdmbozsigool Jobssm-
Lol aoEbmdol gomgdg Fbmemmo 3mInbozsgool dbsMmgms Ggmgmmbols
bmdmqdl, Damgdol bsbaMmdmogmdsl, mamombs s Db ommb sgem-
39000.%° dmmm aob3bogds 3Mo@ozolb 396 Ndmgdl, Howash obssmMbol
83dm33mg30lb goMq8g ,a0dmoalb, M3 geMm3bagmo qbosgMmobmgdalb bes-
396@mb Jogmo x8TNTmc0 3Mmammads gyMbmds Joam 30Mamwb: dg-
bademgdgmos  GgmemobBob  30bomdol  w©owmgqbs Ibmemme dob  Fogm
0369530mn bmdmgdals BSBSQSQnm“W. y3gmadg amemadmyznmm dbdgbgm-
Lo gomdomogds, ©onggmmb, Mmd bLasggb@m bmmmo 0d GgmmEab-
&qol 9dgdl, Mmmdmgdoig obgem bmdmgddy Mg3e396, MmamEmngss ,1-800-
ALQAEDA“.*® s©s30560b na3emgdgdol ogombsdmobon 3o, 3m3wnbogsonl
Fobsambol as@Ebmdom ow dob go693dg, oMo bmgEgdol Lsnwowd-
mmgds donbz 0Mm393d. adblbbgeggds dbmmmo emMm3q3ol bamabbdne.

3oMon 3bmgmMgdol bonndmmagdol ool adsdg 933-0b d6nd3bg-
mmg3ab 3Omdmgda  bobgmdBogm mEaebmgdol  ommgzmimds  MAgds.
domEmmzMsGonmn 830G ob dogm magmgdol sMadoMmsedntn oMM 3g-
30b dogamomgdn ggEgMemn@m bosggb@mgddn dMagmawm g3bzwmgds. 2006
Bamb  39896969d0L Laddgms ©g3oMGadgbg@owab 0bgmmdsznad asgmba:
063936 mdmol  babemosb  dmndamgl  LadbabuMgmdmogn  dabamgdal
3993390 3m3I3nmGgen, Mol Bgogaswsi dgbadg dbamgd domombmdoom
39896960l 3nMomn dmbazgdgdo ¢z39bmbme 8m03m30.39

dbasaglb dgdmbggzgdl smanmn 3gmbos gbgMag@ozobs (2006 Bgeml 3o-
3961903 m33bmbmeo  Ronawgl bgmdao 1600-dpg 3omMob  3g@bmbsma&o
nbgmmdagns) ©o bLmgmolb  dgn@mbgmdol  ©g3amBedgb@gddai (2006
Bamb, Ompgbsg gmddondgmnmds ©s8dbsadagggdds Bgombogl 26 000-dwg
doMoon dmbazgdol Bgdzzgem Lbgowabbgs bob@g(’ﬂoﬂn).m

doMoon  (3bmgMgdol Lonmymdmmgdol @aMmmagzoms dgmeg dbbgnmo
39@gamm0s  Labgmdbogmb  sMsbomsbogm  Lo3obmbdmgdmm o Labgg-
modbEnmgdomn dmmo@ozolb Fgogans. sbgmo ©eM@3g3900lb Bnbadn-
mds  Logdsmgdnmm Boboobgommmdol sMMmbgdmdes, Mo smabab-
gmdbogm  ©obgbgdnmgdgdol dogm Imgomadgms doMswo  3bmamgdal
Mqmgdol dobmdFMngn @aM@m3930bmgal bgmbay@gem 3ncmmdgdl  436al.
bogom@gdmemm Bobosbgjonmmdol ©md@Emnbs mc Jomozem 3M0bindl
9y bmde:

1. LobgmdBogmgdlb  3obabobdggdmmds  g30bMgdom  ,domn  do-

mongmgdob  baygmmBo 4t nbongnmgdol  dogm  asbbmmEzogmgdnm
dmddggdgdbs o 9dmddgomdgddy, Mewash gb §d9wgdgda dngBgmagds

% Ducat C. R., Constitutional Interpretation, Ninth Edition, 2009.
2; Farley I. D. The N.S.A.'s Math Problem, May 16, 2006.
0d39-
jz United States Government Accountability Office, Report to Congressional Requesters, January 2008.
0d39-
4! Christenson G. A., Attributing Acts of Omission to the State, 12, Michigan Journal of International
Law, 1991.



J. Bages0d30emn, dofopa Gbmafgdal ggamgds

bobgmdBogml, dob dogem dobogdgdmmo mgmgdedmbomgdal gamamy-

dob aoEgbol donbgosssw;

2. 36bobgmdBogm obglgdmmgdol Imddgogds o mdmddgomdy,
bmgon Bgbolb mobsbdow, Labgmdbogmb o6 dogbgmgds. dnmboazsw
adnbo, 3sbmbobdggdemmds Bgbadmmes LobgmdBogmlb w©ogzobeml, ow-
30, sbgmo 439093900l BobobBomo o<w Fgdmamdn smzzgmal doBboom,
00 bogomogdnmm Boboobgonmmdsl o 608000?)36[).42
033 39Mdm LGENIGMEgdol FbFosb IMEm3939d0L drbazzgma Le-

30mEgdmmm Bobosbgommmdsl o6 0fgbl. dmdbdamgdmol 0b@gmglgdn
396 dm  3mE3MEd30gdal  gobmdmdgmo  desmomamgdol B0bs3g  ©owde-
mabbgdgmons. dmddgmo  396mbdmgdemmdol  3oMmdgdda  3ME3MEAd309dL
Lodmamads gdmggzem, dmobnbmb dmdbdomgdgmms dnMowmo dmbazgdyg-
doo 33bndnmomgds doomgzol sMmsbodeMmmonsbn doMowo nbgmmdsignab
a0b0omgdol dmmo@ozol mogl 8mb3330m43 ©o domn 3gMbmbasmaen nb-
am@3szoob dqbsdg dbamggdabogals 8030@3007“‘.

dMsgammo dbgmo dogamomoEsb gho-gMmo ©adbaddgdgmms 3Mag@on-
399, Mmdgmoi 3mBgbonmo mebsddcmmdmnl Facebook-ob s6as6103%g 39-
bombBggom Lagnmm dmdbdamgdmol babgmobs o dsmmolb dmobmizbsdn
aoamnbo@);]&o.l's mdn8936mdab domoma dohzgbqgdemals goam%, LadbobaEnl
6335{)04780d0363Qn L0033 ma3b Mol ®ddob wNggemgdsl 396 od-
@ggL”

390@E @m0 ©sD39M30L bosggb@mb (36mdom, 998 gemmdlb woowogl
©o y3gmodg domom@adbmmmaomm  g3mbmdogzsl 8bm::3@nm80.48 0d3-0b
dmbobmgmdolb  77%-Bg 3g@0  0ygbgdl 0b@gMbg@L. ¥ Fgwomgdabmaal,
8d96035L  3goslb B-xgc dg@o 0bGgmMbgs dmdbdsmgdgmn, 3006y doge

“2 Hessbruegge J. A., The Historical Development of the Doctrines of Attribution and Due Diligence in
International ~ Law,  http://www.law.nyu.edu/ecm_dlv3/groups/public/@nyu_law_website _journals-
_journal_of international law_and politics/documents/documents/ecm_pro 059590.pdf

“ 35g., Google Inc.—ob sbomo J0Mowo 0bgm@dsgool gobooMmgdol 3mmogogzs 3md3sbool
MRmgdal admgsl o3mbGEHMmmL o Bgnbobml dmAbdamgdmal dngm  3m33sboal bbge-
©abbgo 398-bon@gddy asbbmE(z0gmgdnmo  vdGo3mdgda. FmdbdoMgdgmlb o3 gbdEnab
sdmMnEbgal mgmgds o6 sfgm. Bystrim: d0dgem Lobgym@gn, ,obsma doMown nbgm&-
?ogoob aoboamgdal  3mmoGozal  Bysmmdoo  gmgmn  goymEgdo - ysgmash;
http://www.washingtonpost.com/new-privacy-policy-lets-google-watch-you--everywhere/-
2012/02/27/g1QAdyscpR_story.html

44 sdmbabgma Facebook—ob  3nMoma obgmmdsgnalb asdoomgdolb 3mmodogzowab: ,hB396
39d0s0Mgdm mg&gﬁb 3060  0bgm@mdsigoal dgbedg dbomggdl 0d Fgdmbggzedn, EMmze
33RIMS, Mm3 dmbozgdgdab asbnamgds mgdggbl dogm bgdsmoMmmmmns, MmEs ambagma-
mo@ bLagomms Rggba LgFgabgdal 830)03&%)360[50)30[5, o6 Mm@y 30bmba  g3939mgda-
mqdb“. Facebook Site Governance, www.facebook.com 3ofown 0bgm@dagnnl aa3c(39mgdab
Bobadnmmdgdom dbasgbn gofmom  asbdomEadal  aodmygbgdal, dogomomo, Smgbaoﬁg-
dgmma dmbo(zgdgdalb  asbbzobgdsl 0dob dobgogom, o Mo brgMs  3mdnbogengdab
doabo@l, sdgMngmemo 396mMbIgdmmds of 3Mdaemagh.

“5 Forbes, Poulos J., Employers Demanding Facebook Passwords Aren't Making Any Friends, 3/22/2012.
“© 539M030b Vg9 ogdamo BGe@Ggdol FGmInmn LEGOLEgoL doummb Fmbogdgdoom,
098-90 ¢dndgzmmdol dohggbgdgmn 2012 Bemob s3Momobomgolb Jgowagbos 8,1%-L sb64
12,5 3domomb «3nm39356b.

47 Valdes M., Associated Press Report on Privacy, March 20, 2012.

“8 https://www.cia.gov/library/publications/the-world-factbook/geos/us.html

42011 Bemob (396%00, @osbemmgdoo, 240 domombo swsdnsbo.

125



I LomhRqse Nel-2(3-4), 2012
a3

0361030L  3mbBENBbBL @ MEPIKgM Mumm dgBn, 30Mg 3dgMozol 3mb-
&0696@ 0L ©sbomhgb 42 J3945bsl, gMmsw smgdamb.”

068 gMbgBob ao36(39mgdol gomom sfMgemol dombyoseze, sGvgMmn
33935°" sob@nmgdl, GmI ,0d9M039mgdds o6 03osh, ow o Lobol
0bgmmdonal v30Mm39396 domdg 398-339M©gd0 s Jgdgy Mo gmEIom
04gbgdgb o3 dmbo(39dgdL. Imbobmgmdal  aomEbmdog@gdmmdal  ©mbg
<339 LoB0B 606Nl >Bg3zL *.

396bom3abnnl 9bogzgMbnGg@olb 696d9Mgnl Lagsmm dmmodnzol (396-
&cob 2005 Bemolb  33m9393, ,9db3mmagoinobmgal  os:  sdgFMnzgemo
dyn3gmgdo 0bBgebg®Bn o dob dneds“ 1500 BOEILEMmo 0b@gmbg-
&ob Imdbdomgdgmo sdgFnzgmo godmzombs o ©osanbs: 76%-L omab-
Bmmom LggMs, OmMI omzo 390-339600L 3oMon nbgmmdsgnol goboe-
950l 3mmo@ogs og3lb, dmdbsmgdgmms  nbgmmdsinalb  dqbadg  dbe-
1990mb  gadoamgds o Imbogds; 49%-L o6 Bgudmons memmoonmo
99 mbayema  gDasbomgdol  8dmEbmds, Gmdmgdoig M3bmbm  gboom
LgbboGonmo nbgmmdsgool (ogamomaw, bLmEosmumo ©oEzolb bmdmg-
d0b) dm3mggdobmgabos gadabbaymon; 68% 396 obabgemgdl 0d bado b3g-
30dmndgdmmo  Losggb@mmab 39MEgmomlb, Omdgmbsir doMdwo nbgmm-
donol dm3damgabal gmdeons 3030 mnmb.%°

2. 888-0b 396mb3mgdmmds dncoa 3bmafgdal Nxmgdal dgbabgd

dJomnobmdado  833-0b  306mbAgdmmdy,  omzgnmo  dmboGonmo
dgmmogdal donbgosge, doMawo bmgMgdaol bosnndmmgdal ©os-
30L bogMmadmmobm bEbam@gdl 396 v3d0ymanmgdl.

1966 Byl 3mba@gbds donemm abgm@mdagool mogobagmgdal oo
(FOIA), 6m39mdsz 998-0b dmegmmdolb dogm od0dmg asdmud3gybgdgemo
©mM3ndgb@gdn dmdomadggdabmgal mnsw aoamonoQo.M Mmoo Bemob 39d-
©98 3904360 Lo@EabbdmMmGm 36030bsemnl 3mbGAmmabo ©o
abag@obm Jqhgdal of@ob II §mdo (9.6. “Title III” 56 ,dmbdgbgdal of-
&o“) - 3oMgzgemn 360d36gmmazsbn  noMemn ggogMemaEn  dmazmmdal
dogc 390dm 3mdmbozszool dobssmbol dm3mggdal dmbabgbmnggdmac.

F9LbmMgdgdol domgdadwyg “Title III” oMo dmbazgdgdl dbmemme do-

bodomao  0@Eogwes. dmggznsbgdom, 83dd-0b w@domemgbo  LabsdsMmmemmb
33@36y3980mgdnm, 3mdnbozsEns 3GoGmadmmal gogMmdo gobadam@e,

0 Log@meBmEobm La@gmggmdnbogogom 3038060 8o9cmb  b3ggnamndamgdama boo-
896@m 0bgmmdagnabe ©o Logmdmbogszom &9dbmemmgngdab ©aMyd0;
http://www.itu.int/wsis/tunis/newsroom/stats/

5" Justice Brandies dissent in Olmstead v. United States, 1928; ol 939, INTERNET SAFETY 101®, ,be-
godsemnca Jbgmadal LEGOLEGgs,“ hitp://www.internetsafety101.org/Socialnetworkingstats.htm

%2 Juan Carlos Perez for InfoWorld, http://www.infoworld.com/d/security-central/internet-users-ignorant-
about-data-privacy-980

* 0dgo-

% Title 5 of the United States Code, § 552(d): “Except as otherwise required by statute, matters of official
record shall be made available, in accordance with published rule, to persons properly and directly con-
cerned, except information held confidential for good cause found”.



J. Bages0d30emn, dofopa Gbmafgdal ggamgds

0353 3mbamgbl gammm dmBgbmngqgdol Lodmamagds 80[)60.55 dombgos-
300 odnbs, 3d0Momo (3bmaMgdolb Ngmadon ©Igmmo bggmm o go-
goomgdams. doModom, 1978 Bemob waibma®mo ©adigmzol 3mbEEm-
mab o4@ds (FISA) ggmgMamamo s396@9d0b dogé ,mEbmaco domgdab
ob/@s  ,EbmaEo domgdol  BomImdomagbmgdol”  mgsmmgzamabs  ©o
bonndmm dmbdgbgdol sMgamo 300093 N@O™m gobsmes. adGo Labe-
domomm mmEgMal LagnMmgdal sagbws, Mmdgmog ,onbsdnmgdgmo
9930b* bogndzggmdyi g0 ao0Eg8m@o.

FISA ,m@bma@o domgdolb” sb/os ,mEbmaeo domgdol Bomdmdewaqb-
mgdob“ doge doo dodomo o9&l omm3gznm doygbgdmemn bosbal sb6s-
bronEgdaol dnemgdol Bgbadmgdmmdab 608(*)5)06[‘)03@\).56 396mbo, sbggg,
Mgmgdal sdmg3me 3MgbogbBl, gmgd@Embamn 333063980l m3gMe-
30 babsdsmommm mEwogmol ao693dg, 3mbamgbol dogem mdol gadmsbe-
©9d0036 15 ©wol gobdszemmdsda 6063bmﬁ)303@3606¢57.

1980 Bl 3mbgmgbds doMowo EbmgmMgdol magmadol w©oEzal oo
(PPA) doomm. 30bmbo @omgamomgdobs ©s RbMgznbol dmagmmdol Bom-
dmdoggbmgdol dogm  Labsdomomm mEmgmol  godmygbgdal  sBgben-
8905, PPA-3 «306mbme asdmogbows aodmdogdobomeb wa3egdnmgdaemn
yggems 0d 38303900 gdol omgamogmgds o Abgzs, Mmdgmms Jgbob-
9053 dgmmdgmol dngm (Bgmgzodooms o9 ,Lagstm  3mdnbogszoal
6g00bdngmn Lbgs %mﬁ)anm“%) aoboxoﬁmgbnbsg obadmmgdnemn dmenm-
©nbo oMbgdmdws. d@o mEMEgMmolb ascmgdy dmgdgogdal Ladumamgdal
ndmggs 0d dgdmbggzedn, MmEs 36Lgdmdl ,abasdnmgdamo gdsn, Gm3
dobaemgdol  @omymgbgdgmo  sdmmgds  smEomgdgmos  Logmibmol  bg-
mymgob ob/s Lbgnmol ddndy ©@abnabgdal mogzowsb oboﬁmQDE‘)QoQ“eo
36, 30M0m@on, MmI dobamgdol Igmmdgmds Rsnnbs o6 Roob Lobbeal
badoMomon abgsw daanbob“m.

9d3bo Bemob  dgdmga  ,dmbIgbgdol  odBo“  gmgdBEImbayma  3mdu-
bogoEnnb w©oEgab of@oo (ECPA) Bgoizems, mdgmoi dodonbamg bg-
306, 39dgmonm o9 9mgdGembamn LaBmamgdqgdom  adbbmE(zngmgdaen
3M3mbnzanal sB9bMmogagdl. ECPA, bmagowam, gMdamagl 396dm 3mdabo-

5 088 xmEobmb Boboomlnga (1974); of asbomgomobBobgdgmos 8dg@Mngmmo ggwg-

ﬁmqmcbaob 3603369mmzabn mo[}a bgdmEgds: 3MbLEGmEnal dobgoznm, dzoEFomss ao-
dn R9RIMImNMn &o@gd0l  Logebmbdmgdemm  mEaabmgdal  3m33g@gbzno.
590-0 dnﬁmm\)Qn 39b6mbon ndgaso RQYRIMImMBn  Mgame nﬁ)ai‘m?) oamagﬂﬁoa %mﬁam-
30mb. 3mbbGnGmEnal 3n0M3gmo mbemol mabablac, m66§13bb Bgmdmos doommb Fbm-
mm@ ob 396mbgdo, MmImgdai ,...069LM0agd96 oﬁ:ﬁmbob ‘gebm 19006, 3GoGgdb
Bl ©o obmogem GmIgdmab” mﬁlQ\)Gmb 6QQ.§683 Gogdadeg 3mdnbnzsEns o om-
3mgdmEs  3GeGmadmmal gbfjcﬁamg'ag, 23@gbow, BgiégnaQa Mm@ (3om3gmo  3&odgdab
Qo 3M5 BIRIMemg ©mbydy.
2? Ducat C. R., Constitutional Interpretation, Ninth Edition, 2009.

0g39-
% Privacy Protection Act, 1980, Section a.
%7 Supreme Court Case Zurcher v. Stanford Daily, 1978.
8 Privacy Protection Act, 1980, Section a (2).

o ngdsg, Sectiona (1).
127



IR LomhRase Nel-2(3-4), 2012
a3

39300L 3m3m3gdob®, ondis 43398L 3603369mmasb godmbogmalgdl Bga-
a0  dbamggdobogal: 1. Jgbodadobo bLabsdeMomm mEmog&ob dJmby
0dabBmemadgmo mEgabmagdn; 2. bgFMgobolb ImIEMmogdmgdo; 3. 30dg@-
©03603539930; °° 4. 6930L3ngMo J0Mn, EMIgmbsi o3l gm3wbogsiool
g m-9Mmo dbofol mobbdmds dsnbi™.

od@ob 2511-9 bgdioob osbsbdsw, 396dm 3omMobs o9 xangol 3mds-
bogonnb Lob3nmabs s o3Mggom b6mdMgddy w©abogznzgdmow bLabe-
dommmmb mabbdmds o6 oFab l)odmﬁ)m.% ng03g Lgdgos bgEgobol Imd-
Bmgdmgdl 69dsb Momegl, ,396mboo omagbnm mEgebmgdl aswsb(zgb
nbgmmdogns o gambomb Ggdboznmo o bbgs Labol wobdsmgds Logze-
dgemm, bdmgsbo o9 gmad@Embaymo 3mInbozsiool Imbadmggdmen w©o
gm9d@Ombnymo  mgommgomol  goblobmM30gmgdmo“®® . asts odobs,
06@gebgd LgFzobob IMIEMEydmadl Bgmdmonsm Labgmdbogm mEge-
Bmgdl dmdbdamgdmol dnMomo nbgmmdsgns adbabsdmzMmgmo @mmab
dobdomDg gomDasmmb, o9dEs Mymgds 96 sdzm ImIbdemgdgml o3bm-
dmb, M3 Joomdg ©o330M3980 3080boMgmdL.t wadm 39803, Lygobol
dmdbmegdmgdl  dmdbdamgdmol  doMon  abgm@mdszool  dm3mggds
dgmdmonsm 0d dgdmbzgzedn, o gb domn ,hzgmmgdmngo Laddasbmdab
boBomna. gb 0d dnoMmdom bogds, MmMAd 39bmbom oggbom mMmasbmgdl
doobmEgdgb  bgdalbdngm  abgmmdsignsl, Mmdgmoi ,dm3mggdmos
d9dobggznm* s dgbademms bgmo Fgnbyml ©sbsdammals BOQSEDB“eg.

domnabmdado, s@n Imdbdamgomal Lgbbodonmo doMawo nbgmmds-
300l dm3mggdol Ngmagdsl sMsdam@Gm LabsdsMmemm mGpgMal djmby
bobgmdBogm mmasbmgdl, sMadgw, asmzszgne dgdmbzgzadn, 396Mdm 3n-
9dbog 030bmbgdl.

9m9d@Ombama  damsgol Loboo  sMbgdammo  3mdnbogsos  39bmbalb
dgmeg §mdoom (Title II), ngogg ,89b0bmem 3m3xmbozognoms of@om* (1986)
Babmnaogds. gl 93065b369ma ECPA-%g bazmgdom o3ogb dmdbdamgdemals

ZZ \gd@'ag 60280?@)36‘3@00 ﬁm%mﬁg ,,b%mS\:Gn o bbgoﬁb%bob JMHQBOL?EGnObbBEGE\)o?bnb

m3m390s, Mmdgmon 5@o0(39dM@s 3o oo ™ 0o o > bLodus oo

SUE‘)Obg%aﬁn Oﬂ‘%ﬁég %m%n(saad%nd%ﬁggmm E%%débobnbm%’mstjgbng?nbnb 203%{?3363-

doom“.

6 3afa, GmIqmo 390mBa3b o mad3o Ao 03@mmnbyznal a0M9d o od9-

bom, o6 3L 33?6%@03 r%élgﬁﬁ@gugs 5063(){?@5006036%%0 BMQ(?MQOG?) gogﬂgo Jﬁg—

30m@gfoab aobbmmEogmadnm 3mdnbngaznadg”. sbgmn Godalb 3mddan@gemma ©adbs-

B039980b 3m3nbnzsnal 3mbEEmma 30bmbom ©od3gdaymaas. ob., 18 USCS § 2510.

¢4 18 USCS § 2511, (C).

5 306o0 Gbmgﬁ)gbnb %@ngob Qoe3nb 936m3nmo  LGbsMmBGada dgzMo NBE

doommna.  goeabyszg@nmgdado, ,3m3 Qw% %oaﬁamooBéjmen badgymb  Bobsomd %6

(2007) 0@sdnsbnl aq@mgdsms Ugﬁm&gg o bobodommemmd ©odswgnbs, Mmd 3gcmdm ©obg-

Lgdaemgdal 3MI3nn@GgMmowsb asbbmmEngmgdamo abGgmMbg® 3m3nbngsns, abggg, Gm-

ame(s boé%gw%ongim l:ooﬁ%bg L)prlma facie 60)?)%&%36&6 O@SoaGob&) ‘gqg%wgbomoa 30&63368005
N 0 ,30M3©0 ™ 0 S ,3M ™ 00 N N 5@, gmb-

%6%?3(0:[) manban %oaﬁodaaabggls oﬁwd oda% Qo&j\?da%b‘ggmnl? 803%8 606bm6%803§36%gn

%oﬁgbnb bobamdmogmdobs @d Bababo 3gd-ban@gdol 3mbGHMmal « 909, ombosg

Fdobosmbab Bgamsaabob a5tgdy. boba&)ﬁ)mgmb 8o630m@qdnm, dbgsgbn ?mdﬁg@gbo domb

MobGob 306 abgmmdagool Lonadmmgdal ,gmbogmaem dmmmonbb .

¢ 18 USCS § 2511, 2, a, ii.

7 18 USCS § 2511, 2 (B).

68 18 USCS § 2511, 2 (B), iv.



J. Bages0d30emn, dofopa Gbmafgdal ggamgds

Mmgdgdlb. 180 omgdg dzgmo gmgd@embagma 3m3nbozsgool dm3mggds
bobgmdBogm mEaabmgdl babsdsommm mEmogmob as6g3g dgmdmoso.

»3mB9bMnggdnma  3mdnbozagnob oo (1996) zmdmbozsgonol Lada-
amgdgdom aobbmMmzngmgdaem dqjomal, TgmEoibymaal o6 Lbgs Loboo
doon dmEm@Gom g3dmygbgdal ©sebsBammgdmong Jdgogdom s3bowgdl.

,00383m0 068 gMbgd bogmmbmgdal oG (1998) 13 Bmadwy sbognb
35383900L gbobgd BomMon 0bgmmdsignal Bgammagdsb 3Gdomagb. 13
Bmodog 963LEOMmBemmgbgddg dmbazgdqgdol Fgbogmmaggdmom smiomy-
dgmons ,d8mdmob  aoedmbdgdmemo obbmd st 39bsdadnbo, 396mbo
03090 mgdl m3gEsGmmb, sMbgdmmo Ggdbmemmanal gomzamalbnby-
dom, dndsMmommb yzgms Lodmamagdsl, osms NbON639myml ddmdmobo-
30b 0bgmmdsgnob Bgammagdal bgMbgdol osblbs ©s dobgsb mabbdmdal
domgds 35333006 Fgbobgd nbgmmdsgnnl 'Baaﬁ)ma)boa@am.

3oMon (3bm3Mgdol magmgdsl yzgmodg dgBom domwasb 2001 Bemob
GaermEabGnmo 39@gdolb 3gdwgy domgdnemo USA PATRIOT Act. 356m6ds
doogmmdol d0gé gmgd@Embaymo ©o33063900b Bgbodmademmds 3603-
36gmmgbo addaMmEs: G9gMmM0ddn ©s ,3MI3nNGIMMmo DIRmommdd
©o dmEOmBo g3dmygbgdst nd @obsdonmms Moibszdo dmogdins, Em-
Jgmoms mzsmmzgamn Mbagmombmgdol doBbom aodemomgdmmas; ©ad3e-
bmbs L3gzngognma Lagsdmdogdm m3gMsngdn, Mmogbsi ggzdndebomb
bobodoMmmmm mEgMmal go39dnb Jgbobgd Fbmemmeo Abegzol Bgdmbggge-
3o 0@ymdnbgdgb. d&no Logsdmdngdm mEasbmgdl dsbsdwyg s3Edammemo

p33bamdmdomn ©933063900b% Mamgdsil ©ON3bmbrs. gl m39babzbgemn
Bamdmoawggbb L3gEngognmn babob mEmEg@b, Mmdgmag ,096 ©edyzgds“

993308 060mb, 8ba asn@Egds oMs MmIgmodg 3mb3MgGmmn, Msdgo 993-
do@sbomoal dogm godmygbgdnmo 3mdmbogzsEnolb yzgme Lodmamagdol go-
LogmbGEMmgdma.

396mb3s  9Moggmemo  mMEgMgdo“ Bgdmomm, mdmgdos  B9©9-
Gomamo  bobosdoMmommmb Fogm aooEgds ©s bogsdmdogdm masbmgdl
6gdol Momogl, ©o9330M b G9MmMAnBIBn  gd3do@ebomadl bgdalbdogmn
3@o@ab ommobondEnada. sbggg, aobd@zogms Labsdommmm mMpgMom
bdmgabo  gmbEol dmbdghs o LagMgmo@m domomolb obgmmdsgoal
oBMQSE‘)o.ﬂ od@olb dmddgwgdal gos 2005 Bgemb sdmabams. dob Fgdwgy
3Mba@glbds 30bmbo MadgbyggMdy @mmgdom gosgmMdgms, badmmmme 3o
dbmemm@ MM ©dnmgds sdmomm ©d 39bmbdogdemmdal dmwmdag bo-
Bomoo 60608@3060.72

3Mba®glbds  asbbogmm@gdnmo mmbobdogdgda  Lbgs  39@gameonb
bLogzMobggdmab LadMdmmggmomai gos@ema. ,bad8mdmmmb qbagMmbmg-

dob og@ob* 2002 Bmol JgbBmemgdsd (Title II) dmogmmdol 96398900

3M33nmBgEmmo absdommol Bobssmdogy gosdmogms. 396mbds Fgdmo-
om  Ladmadm  3s@odemds  0d  3mI3onGgMmmmo  ©3db68deg99d0bmgals,

3063 gmgd@Embamo mogzabbldom gsbbEMsb d33mgmmdsl 86 333mgem-

69

0dag-
® 16 Code of Federal Regulations, 312.5 - Children's Online Privacy Protection Rule, (a), 1.
"' Ducat C. R., Constitutional Interpretation, Ninth edition, Wadsforth, 2009, 707.

" odag-
129



BN LomhRqso Nel-2(3-4), 2012
a3

dob dgogmmdal ﬁonQ36b.73 333N @9dgr 8gdmbigigddo 396mbdogdmm-
3s dmogmmdal magemgdal sdmasb, gdsdo@ebomgdl babsdsMmmm mEmwg-
(ol 906939 ©os330Mgb. ,a0emgdgmo B9dmbggse” asbdaMm@gdmemoy,
magmEg ,bodnemm ombob Lagoby g@mzbagmo 43ndOmgdal 0bGgeg-
Lgdal 60600@8@36“74.

oMoon 3bmzmgdol dmdBgbmnggdgmo ¢3968L36gmo 396mbB3EmMgd@9dn

»00896b98  dgzmdmgmdal  FgbyszgBob  od@o* 7 (SOPA) o ,0b@g-
™9dBnomato Lagnmegdob ©oigzal oo (PIPA) ngm.% dmdbEgqdalbs

3b&0m, SOPA 9bMubzgmymgos LadsgmEmm mgmgdgdol w3900 ©(3390b
©o ,bgmlb Fgnbymdws gobzomamgdal, Ygdmgdgmgdel s  0bmgsainsl
sdgMogmmo  0b@gmad@ oo Lagnommgdaol  dm3amgobagsh  ©agzab
a%oo“” . Jombgoogon od0bs, s©sdnsbol Nomgdgdolb xamxgdds oo
3393690  3993M0@039b.  396mbol  102-9 ULgjgos 0bGgmbgd Lgmgobal
dmIBmMmEgdmgdl  v39m@ydnmadl, donommb ,G9dbognmem Ygbadmgdgmo
©o gmbog@mymmo mmboldagdgdn, Moms magzoEab doEnmmb 988-30 dym-
go domo dmdbdomgdegdal dogmh abma@m  (bLssg@mmm  mgmgdgdal
©odMm393) Loo@mab 53@0@30...“78 - aodmeob, ®md Lygobol dmIbm-
©dmgdl  94bgdmeam  dmabdamgdmgdol 0bBgmbgd 3EMmEmzmeal  (IP)
dobadommdg dgndemmegn ©dd390s 3Ma33bmboge  3906-a339Mw©gddg dgb-
gemobalb  dommgol  bgemolb F9demol Fabboo. ab@gmbg® 3OrmEMzmen
sl mbogasmama bmdgmo, MHmdgmbsg Lygobol dmdbmegdgmo sbo-
$q0L  moomgnem  3m33nn@gmb. LgMmgobol ImIEMmogdmgdobomgol IP—ob
od@n3mdgdol 3mbGEMmmol mogmgdol dnboggds ImIbdomgdmnl dnMowo
3bm36900b bonmdmmgdal 360836gmm3zab bagmmbgl ‘gd860b.79

PIPA dbgogbo 39bmb3dmmgd@os, Gmdgmoai Mmgmeg LabgmdBogmb,
obg LadagBME™M MRgdgdol Igmmdgmgdl ©om3bmbgdl wads@gdom dg-
bLodemgdmmdal, gd@Mdmmmb ,obsdonmgdMog 393-339M@9dL, MmImagda(s
doDabdndommmo 936 39mgdgb  goysmdgdaem Bﬁmg‘gdenob“go. sd@onb

% 0dzg, 701.
74 Congressional Quarterly Report, Nov. 23, 2002, cited in Ducat, 2009.

75[)6@@0 bob%QBMQabo: JQBMESF)mgdgn 2989603 mma bagmgomgdab d‘%ﬁ)meob ©a356(3-
bgdno Bgdmddgmgdal, Bnblbgmob, d9bamdgmdol w©o nbmgagnal bymdgbymdal oo bbgs

30bbgdnm“ — H.R. 3261[1] - abBgmby® 393mdegmdal BgBy3980b od@o ("To promote prosperi-
ty, creativity, entrepreneurship, and innovation by combating the theft of U.S. property, and for other pur-

?oses." - H.R. 3261[1] - Stop Online Piracy Act).
6 bEmemo LabgmBmogds: ,93mbmdngnma 360T3bgemmdob dJmbg Bgdmgddgogdommdal Bo-

boomdmga Mgomamn 0bBgmby® Logmobobs o 0b@gmad@momuma bognmmgdal dmsm-
30b mo30@b sz0mgdal od@on“, 2011 (Preventing Real Online Threats to Economic Creativity and

Theft of Intellectual Property Act of 2011).

77 18 USCS § 2511, 2, (B), iv.

78 Section 102, (C) of SOPA.

77 McCullagh D., SOPA's latest threat: IP blocking, privacy-busting packet inspection, November 18,
2011. ob., http://news.cnet.com/8301-31921 3-57328045-281/sopas-latest-threat-ip-blocking-privacy-
busting-packet-inspection/

8 Senator Patrick Leahy’s Statement of Proposal of the Bill in the Senate, May, 2011.



J. Bages0d30emn, dofopa Gbmafgdal ggamgds

89dm 300903y 39Mbosdsi sadnsbol Mamgdsms gamxgdol dzoco
3008030 Qonabob‘gﬁ)o.w

3oMon (3bm3Mgdol Mamgdsbmeb ©o393806Mgdmmo ¢3968L369mn Lo-
396mb3gdemm nbons@nges CISPA®, mdgeoi Bamdmdsagbgmms 3o-
mo@od ©o33d@3n(3d. CISPA-do abos gonsmmb Lgbs@o w©s 36M9Dowgb@al
mgobo, bobad lex terrae gobwgds.

dodmbomemo Lo396mbdmgdemm sg@gdo boymal, AmI sdgMozgmds
396mb3gdgmds dnMawo (bmzMgdol 9umgdol Fgdbmuwzabs ©d Jmo-
36mdol  dogmbGEmmmgdgmn  M@mgdgdol  msbpomsbmdomn M@l
Bg‘gdea&)@n &9bogbiEns  adbsgnmams, Mo Fgdgmmgdal  Lagmdzgmb
nagngg3o.

3. 2dgMngnmo onMobdmanogbignobs o dadnsbal ngmgdgdal bgg-
Amdn baghmedmMabm gam@gdynmgdoms dmdnboemgs

»300960MbagMmobmgds  ©s doMown 3bmaMmgdol bongymdmmgds  wm-
mngtomasdmdmoibage (36gd900 o6 o 0lu 8, bodmdomadm ©s 3dmemodo-
360 Mamgdgdol LagMmedmEmabm 3od@ol Bg3mbobgmdBogmgdn  goem-
©gdnmgdol 0mgdah, o6 RogFmomb 06606 odGngmdadn ob oF asbab-

MmEE0gemb dmddgegdqgdo 33dBom dmosmgdmmo Mamgdgdol Bobssxmd-
«84

©ga“™". babgmdBagmgdl, sbgsg, g3Mdomgdam, ICCPR-0o o 9gmg-
390 ,39dB3dn ZoMmEadnm  gomzamabbobgdnmdg Mumm oo  dg-
%Q‘SQSSESO“SS ©o369bmb.

Bq36bobgmdboggmgdl ICCPR-0o smgdmmo 30m@gdanmgdgdomsb go-
©obggsy Bgmdmosm Ibmemme ,maogosmume gadmbiogdamo bagsb-
890m dEgmdamgmdolb ©Mmb, Mmogbsg bogmmbyg 9436gds gMal Logms-
bengb“®. s©sd0sbalb MBmgdoms 3mIo@g@olb mobsblow, 3s@ob gb ©obs-
Bqbo ©ads@gdom aomabGool J3bol, Goms bobgmdbogmgdds swadnsbols
MRmgdamd (3300 39 dNmgdgol Mmz0mbgdnMo oM goanbzomb.

bobgmdBogmgdalb 3096 Bows 396mMbIadmmdal dmmmEBon gsdmygby-
dob ®o30006 sbognmgdmoew 3mdn@gfo Izogomo asbbadmzmast, Mm3
»09-4 dnbmoo bgdsmeMmmmn Ladmamgdgdn mbos ngmb asbbogmoeg-
dgemo babob @s oMmgdoma d9bgdol ©o wMbrs gog®mdgmogb Fbmemme

8! 8396030l Ladmgomagm mogobagmgdgdal 39330M3s Badmabym  PIPA-L Bobsomdwgy

Mm@oEosmn@o  3033360s; Tumblr. Inc.-ds Bgogcmzs 80000-g dg@o bgmdmBgma  306mb-
36 mgd@ob Babssmdmga. 3m33sbngdds: Google Inc., AOL, eBay, Facebook, LinkedIn, Mozilla, Twit-
ter, Yahoo @o Zynga mgn@gosmaa Bgfomoom 30dsmogb  bgbo@l, B9q96y308s  306mb-
30 m9d@dg 3mBomda. gemgd@Fmbaema bo%qmaﬁobnb abmznaznad Bodmobym 3033s60s, Mim-
dgmdog bodoMmommal 3MmmagbmMgdo bazebmbdogdmm 33980l Bnbsomdwgs aosgFmmonasbe:
obds Fomgobds mos BgMomdn wesgodbnms maMygmgomn 3mdoios ad og@ab 0500%8—
©98, MmMdgmoE ,0M0393b 839 0zmmo badmmigbm qamgdgdol domomgb. (bHmma bg-
Mama abomgo: https://www.eff.org/document/law-professors-letter-sopa).

8 3009M0bgm@asgnnlb asbasmgdobs s ©szab od@o.

8 Executive Office of the President, Office of Management and Budget, Statement of Administration
Policy, April 25, 2012.

g;‘ Atrticle 5 of the ICCPR.

0d30-
% 0439, 39-4 dqbeo.

131



BV LomhRqso Nel-2(3-4), 2012
a3

03 3gMomeolb  gobds3emmdaBo, Gmegbsg 9Mob Logmgbemy Lagmobg-
Boo“®,

bobgmdBogmgdds, Gmdmgdoig dg-4 dmbmol Jgbodsdobow, @EmMgdoom
390579539306 0@o30060b P@@gdomd @I330L o EYdYmYdYL, @IYYM3-
6gdmng mbos Bgogymdabmb Lbgs B93mbobgmdBogmgdl dbasgbo cmmbal-
dogdgdolb Bgbobgd ©s doobmomb Bgdmamonmo Numgdgdolb LEmema Ro-
dmbomgamn  ©d  B9bmuoizolb  dadgdgdo. 8 533-0b sbgma  sbbbo-
85635M@ 90900 dnMswo bm3zEMgdal Mamgdol Bgbmuozol Ygbobgd o
Bamdmmoagbne.

dofMoo  (3bmzMgdal Mumagdol sMsbomsbommo ©I(330L gMom-ghmo

dodgbo  Lgbsgob dogm ICCPR-ob  Modogogagoob Ub3ggngognta  Labg
dgodemgds  aymb. 396dm@, ULgbs@ol Gogogozagnal Loggmo dgozagh
©g3mamaosl, md 3sd&ob 1-mo-27-9 dqbmgdo 933-bogol sMamgnom-
39dbMMmmgdgemn 0d6360.89 0930 ®300993bGMmgdgmo bmmdgdo ,Bows
396mb3gdmmdal bggmmBo s3@mdsgnmom 0bygdgh dmddgogdal, ow-
a0mmdM030 3obmbgdmmdol domgdol gomMgB3g“”, sGemz0mBgdbEunmyg-
dgmo LagM®edmenbm nbbGMNIgbGgdn Lagnmmgdgb ,L3gEnomamo =o-
mgds30dbnggdgmon od@ob domgdal, Lsbsd domn Bows 396MEIgdmmdadn
Rotiomngs o ddgMognmo  babsdoMmmmmgdal dngm  gsodmygbgds  gobmgds
qbodmadamn®.

gbodaogm

033-b sbgmn Mggmgdadndbogdgdgmo 396mbgdo o6 dommos, Bgbodsdn-
bo, 39d&ob 1-mn-27-9 dqbmgdn (Boo Fmeol, doMsmo EbmgMgdol
Mqamgdob ©sdzgmo dg-17 daqbmo) J39460L Bogboo JoMednm 396
anbdombamgdl. Labsdsmmmmgdn Bows 396mbIogdmmdabs s 3M939-
©16@mem  LadoMmmoml  gyMbmdnsh. owbsbndbsagns, Mmd 833-0b  Lobe-
domomm 3619dBn3s, LEmEn gs8dmygbgdals Bgdmbggzedn, domMswn bm-
361980l Magmgdol @o330L 36038369cmm 36 gomabBnal 436al.

033-0b ©odmumz0gdmmdal ©gzmemMaEns ,o©ednsbol gobmbbzabgdgem
Mmgdgdb* smoamgdlb. doom Fmeobos ,Logmpbemg, oo30bagmgds  ©o
dgbngmgdaliaggb bB‘ﬁo%So“%. 9L 3065L36gmo geMom@ gobndaMmEqds
o 3oMon (3bmgMgdol ma3mgdabags 80’)0(303[).92 8d3d-0b 3mbLBoGnmEos
doMoon (3bmgMgdol Numgdsl dnMeadam o6 dmoblgbngdl. dombymagaw

& Human Rights Committee, General Comment 5, 1981.

® 0d3g-

8 U.S. Reservations, Declarations, and Understandings, International Covenant on Civil and Political
Rights, 138 Cong. Rec. S4781-01 (daily ed., April 2, 1992), Delcaration Nel.

% Shaw M., International Law, Sixth edition, Cambridge University Press, 2008.

9 Umted States Declaration of Independence, 1776.

»390960 630630l Bobsomdoga® (1923) gowsabyzg@omgdom wdomemgbds Labadsmmemmd
andoﬁm&) 20989360 mgdob  ©awgds, bagnmm Gm@finb Bgdgbe, dmﬁ)gofi s oy bg
ﬁ&f_y@gmabﬁma Gbmaﬁgbnba‘ag boddnobmdadn Rammga, Mmame(s ,,Sabﬁoaob %oﬁaq
mogobmgomn 9030060l Jogm  dgbogmgdobzgh LB 330L  aodmgmnbgdat. bodgg%g,
2db@goo  933-0b BOEOQQgQgg (1928) aoblbgoggdmem  ImbodbEgdadn Imbadommeng
dFgbanbo 3nMown (3bmgEgdab bong‘aagmabob %baﬁngbb Mmgme  ,0g0bogeg-
d0b3gb LEMaggobal gMm-gMm 360836gemm3ab dnmmdal“. sbggg, ob., Alford W. P., Exporting
the "Pursuit of Happiness', 113 Harvard Law Review 1677, 2000.



J. Bages0d30emn, dofopa Gbmafgdal ggamgds

adnbes, dmgogPmn IGsGob 3mbLEaGMEns oMo Ebmamgdal bonwed-
mmgdob o330l domam LEbaMEL ogababb%.

96m3bmm ©mbgdg 0nMoldmnogbinsd 3mbLbEGoGmEnab 39-4, 39-5, 39-
9, 39-10, 39-13 o 39-14 Bgbbmmgdgddg oymmbmdoom asbsgnmams we-
Mo L3060 dmbob* 3MadGoge. dmbodsmommg dMgboonbds  magals
85bLb3s390mm dmbadM9dedn o3y Imfomadgms ,Mamgds, me30 ©se-
635(*)6“94. 3696@anbols dmbadmgds dmaznobgdom ©o9356mbs mdsmemagbn
bobodoMommml  aodmEhgnmds  aoobyzg@omgdsd, 39830 993-0b bo-
bosmdmga“ (1967). 83539 goabyzg@omgdsed Bgdmomm ,30Msmo 3bmamg-
dob bon@mdmmgdol gmbogmmmo dmmmonbol @)al)@)n% bobgmdBogm
Rotigzol 3Gm3mE omemmdol Jgbogabgdmac.

8336y3980mgdad bagdgdy, ,aM0b3mmEo 333-0b Bobssmdwga® (1965)
3603mbLE0GMEonMe 3bm 30630 bLggmmBo m396mbm BaQGUSO“gb o
domon  (3bm3Mgdol  bonmdmmgdol ©oEgs assdsmmms ,M3dwgbndg
Bnbsdgb@ o  3mbLEoGnEonco  asmsbGooo“” . aswobyzgdomgdsdo,
»900968@ 00 ds0smeol Bobssmdmga” (1972) LobadoMmommmmd ©osgnby,
md o doMso 3bmgmgdol Mgmgds LbogMome sndgb Bomdmow-
89bL, ob, ¢930639emgl ymagmabs, 6086s3b ojm@Bobgdnmo o JamGmb-
gemd 0@ad03bol Ma3mmgdsl, oymlb megabagama dob 3bmgmgdsda Labe-
doMomm mMEgeMolb asgdg dmagmmdal 506330b606“98.

d9aMgdom sbom adsby3zg@nmgdgddai LobsdsMmmemm 0dsgg mmago-
3L 9y bmds. boddgdg, ,Jsomm 8383-0b Bobssmdwga® (2001) dmbodem-
omgms MdMa3mabmdad ©asEgnbs, MmI LagsMmm dmbdomgdobomgal do-
1B30mdgmo G9dbogzol gadmygbgds (33 Fgdmbggszedo, mgfdmmo ©sbsg-
g3colb  badnamgdom gd3do@obomals bobmosb goedmbamo Mawosnab
3MbGOmemn) Bomdmowagbl 3mbLGoGmEnol dg-4 BgbBmEmgdoo aomge-
mabBobgdnem AbMgzeb®, Mo LobsdsMmmmm mEmEgmob ao6Mgdy ©andzg-
dgoo.

»908 3063530l Bobssmdoga (2010) 893-0b dg-6 oboymaol bosdg-
mo@Enm bLabsdsmmmmb 360 3bgemmaabgbo  aowsebyszgdnmgdss. Lobgemd-
Bogm Ladbobm@gdds LobsdsMmmmm mMEgMob 236093 o939 dmeagl
9%3308360mol 0b6@9Mbgs d0dBmemgdgmo 3md3sbns, adwegdnbadsmmgdnbs

dobo  gmgd@Ombaymo  gmb@s  bogsdmdogdm  LEONIENOgdmsb.  od
39dmbggze8n Labosdommemmd dm3ababol 89-4 FgbBmEmgdoo gamab@nmg-

dymo  9gmgdol  sM@3gze  ©oseanbs.  gowsbyzgdomgdol  yzgmoby

9 doga., gomogm@mbonl 3mbLGoGmEns gabad@30(3gdlb 3nMomo bmgEgdal Lanwdmmg-
bab, Bmgm& 3 ,a369Lbgobgdgem  NEmgdalb ( g‘abgn 1, 3mbd@o 1), dmbGabab %@o@nb
Jmﬁbén@)‘geoo ngnmbgds Bgdmgabonma: ,306Mo©n Gbmgﬁ)gbob %qg(:agbo Bacdmo %gﬁb

maSOb‘@%;oQO LaDmgamgdal 3gmnmEngmdal doMomaw gmgd ©d dobasb gowobsg-
% o 3363@00 8odMEgdgmo  babgmdbogm ab@gmgbab oﬁubgbmbob 809894 (3mbemo
396480 10
o Tustice Brandels s dissent in Olmstead v. United States, 1928.
0d39

% Katz v. United States, 1967.

97 Griswold v. Connecticut, 1965.

% Eisenstadt v. Baird, 1972. abggg, ob., Roe v. Wade (1973), Gmdgmo 3mobbgbogdl ,bazdstn-
Lo gofMom* 3nMoma (3bmzMgdal mogemgdal; Planned Parenthood v. Casey (1992), &mdgmos
89683@30390L ,30Ma@n 3bmgmgdal boomdmmgdal 3mbbGoGNEonE Mgmgdab.

133



IBEE LomhRqso Nel-2(3-4), 2012
a3

d6038369cmm3abo  bobamno  9Mo3mbLBnGmEoncow addmiboowms ,39bsb-
@ 3m3Mbogagnoms ool ob bsBomo, Gmdgmoi bLobgmdBogm Lad-
bobaE9db nbmnzomol gmgd@Pmbagmo gmbEob LabsdsMmmm mEMogEab
8361989 3mbGEmmanl bgdab ﬁmoSQogg.

83039 Lagoobdg mdocmgbo Labsdsmmmmb aowsbyszg@omgds o6 sM-
Lgdmdlb, owndEs 306MBszolb Logdg «93608369emm3abgl 361939 96@L  J36als
©o 3093 gembgem gobsdB303gdl sdgFnzmmo Labgmdbogm ImBymdab
9O0-90m Joo336 3M0bzodl: ,LobsdsMmmmm bgmobaygmgdol s@bo ©s
dmgomgmdss, asblbobmgMmb, ow Mo oMol 3o6mbo“'®.

3oman (3bmzMgdol Bgbobgd wmobemgl Laddqgddn wmdsmegbds Labodam-
ommd goboboms, BoMmdmomaqbos o sms LabsdsMmmmm mMmpgMmal go-

6939 993d0@sbomal s3@8mImdamDdg GPS bgmbabymlb dndogmgds 3mblL@on-
&m@Eoob dg-4 Bgbbmmgdom gomgamalbbobgdnem RbMgzobs s Fgbodsdo-
Lo, 3mbbGoGmEool ©oMmgg3zel. dmbadammmggdds emMm3g3s gfMmbdaw
©oo@anbgl, owndEs 36andgb@oinnl bsBomBa dmbsdsmmmgms 3mBazos
5-4-%g gonym.

dmbodomommgms  bsbomds  (semo@m, gobbdaman, dMgogeon, 398360)
md03emabmds ,39-18 bamznbol ©gmod@aneo boaaﬁ)mgnb‘”m a3dmygbg-
3580 ooEabadonms, Mmdgmoi dnMoso (3bmzmgdol bonmmdmmgdal
dbmemme dobodoma® LGIbIMEGL o3d0ymanmgdl. dsmngg oddoom, ome-
65390Mm3g 80dmbB393930L gomgamnbbabgdom, Labsdsmmmm ,q94bzmando-
M0,  39GE0L  aowsbyszgdomgdol  30Men  bmgmgdal  bongud-
mmgdolb* GqbEL «nbws Qoagﬁ)QGMB“mZ.

©abg3gbo

mameig dodmbomgosb Rsbl, 3oMowo 3bmamgdol bonmmdmmgds
bogMmadmmobm ©o 883-0b 396mbIgdmmdomss oEmmo. Mamgds o6
00l SdbmmaBmmn ©d dob Bgbrwozgdl omzamolbBobydl Amame

ICCPR, obg 388-0b Lagmbb@oGmEom s 3Mg39gb@nmn Ladstmamo.
833-0b 3mbLE0GNEoNM0 GFdwoEns gdysmgds 3Mnbiodl: ,0MAg3s60
o ©adb Bgbmngbs s ®mo30bmgmgdsl FmEob. s6bLgdmdL msegzobee-
mgds BgbMoanl gomamgdBa o6 sbamjos mEngg dsmasbal 6063'83“103.
39bsdadnbo, 3MmM3mEMEnmmmdal 3M0bEndnl gomzamolbbBnbydom, Lob-
gmdBogym doon ©Idomablgdel Fmwdngs Mbos Fonmmdogl.
3MbLEoGMEomEn  Mamgdol Bgvmmoizobsl, Jmozmmded ,ad0omw©g-
dgmo LobgmdBogm 0bBgmgbn mboms wasd@3oEmb. doMswn bmazmgdol
Mmgdado Ramgzs 96 Fgodmgds asdemomeglb obgmo odsma LEGsb-

99 United States v. Warshak, 2010.
10 Marbury v. Madison, 1803.
10" United States v. Antoine Jones, 2012

102 ndSU

103 Justice Jackson’s dissent in Terminiello v. Chicago, 1949.

o



J. Bages0d30emn, dofopa Gbmafgdal ggamgds

oMGom, MmamMo3dd QQUBQQSMBOU) 83dmygbgdmmo 96 m3bgmn
MbagOnbmgdal Ladmsmm boq;ﬁ)mba‘”

89303g3mmgdgmos 333-0b LabgmdBogm ©s bogsbmbdogdmm 3mmodon-
39, Omdgmoi qbagmobmgdol dm@ngnm 3M3MM3ImEMEnMme Dol
3omon (3bm3Mgdal me30bmgmadsl. GgMmEmndImsb dMdmms mM3nmHmdm
3M0mE0GgGns, ondzs gb 96 60dbogl, EmI Labgmdbagmd 3MbLE G-
3oME0  BFMInE0d 339Mdg Mbos gomsmmb o ,mumgdoms dnmdy
M@, digemo mo3nb‘3qggabnb“ms domgnbamobans dmabonbmb. doMswn
3bm3c900b bonmdmmgds, nbgsg, mameg gfmgbagmo abogmombmgds,
,330bmd330  ngmemobbdgds  dImbabmnggdmmo  moz30bagmgdol  (369de-
'80“106.

1761 Bgemb 8dg@nzgmo mEsGmeon, xqgodlb mGobo, oegzol bmdoe
83dmbgmodo 839603580 dM0Gobgmal dmezmmdol dogm ymazmobdmd(s-
39n  bobsdommmm mEgMmgdol gadmygbgdal 8360803900 ©s obe-
©ydEd: ,owgl, obagmobam@o oezobagmgdol «936038369cmmzabgbo babn-
oo ob Om3, spsdnsbo Lognmam LabmTo Lagnmamn msgal doGmb-
3o@Mmbos. Labemon d©adnsbal (30bg-Lodogmgs s babsd ogo 39b6mbL oM

303930, mo30b (30bg-bndsgmMgdo N@mobbymognmas QO(39-
“1

o7, rgborgmdom, Ggdbmmmannl dobmdMmngo gogMEgmgdobs o
NbagMmnbmgdol sbamo  a3dmBggzgdol  gomgamalbBabgdom, ,mumabba-

mmdob® 369G gbDos  sMagol  og3lb. Fmgamogdgms dnMswo  bmgmgdals
bonndmmgdal ©o(339, gobbagnmmgdom, 0bGgmbgd LogmMgdn, 9z0w©n-
Mgbo  aoMonmes, o9d3d  bygMmedmmabm  babmaswomgds  3oMswn
3bm3cg00b Mumgdolb Moowgb 36083bgemmdal donbz dnamgdl. »393-
do dobo @oa3olL LagMmadmEmabm 3amEgdnmgds sMsgMmmbgm n3obmo.

dombgmage  odabs, 8383-0b oMbgdmmo  396mbIgdemmds  Laymggem-
oM@ dM03Mgdmem doMdwo (3bmzMgdal Mgmgdal sbgamadl of 9Bgsl.
39339men 3mdoGonmn gadmbazmalgdal aoﬁQo,mS 8d3d-0b  Lobgedbon-
@M mEadbmgdol 3MadBngs obgzyg, Mmagmei J399bolb Logzsbmbdmgdemm
3mmo@ngs, 9606s30dmgaqds sadnsbol wgmadoms baymggmomom  ©g3-
maMo3ndl, dadnsbol mMgmadoms o dmgzgamgmdoms 8dgM03Me  ©93-
maMoEndl, Ladmiomadm ©o 3mmo@nin® wgmgdsms bogmaedmEmobm

30d@Lo o vdgMnzne 3MbLEoGMENEG GFMomaiasb.

104

&Eoogonmo b, Amigmoi 9dg60z0b wdsmmgbn bLabsdomommmb Fogm ggmbos-
396@mM0 qgmgdab Fgdmaogol 3obmbogMgdal Fgmsbgdabel asdmaygbgds (asbd@zoizg-
dmmoo goabyszg@nmgdgdda: Schenck v. United States, 1919; Abrams v. United States, 1919 o
bbs.).

1% Craig R. Ducat, Constitutional Interpretation, Ninth Edition, , 2009, 701.

106 Palko v. Connecticut, 1937.

107 Writs of Assistance Case, 1761.
108 2010 B9l oaé:]@ndob bLadmgomadm magabagmgdoms 303806 ©om3ezdomes dgMon-
maboolb BGodob dmgdomadg, Mmdgmbai dgMmamaboal Lagsmm abagmabmgdobs o ao-
ImbabBmmgdgema bgmgobol bosggb@md dmbobmgs gmgd@Embamo dmdbdamgdemal  bab-
obs o 3dommmals %oﬁ) bo. mt‘) 560Bo(3000 %b o3bo obmbm Rofgse dnofMowon (3bm-
hiuy ® @ Qa9 3 G 393%0 93 a3 o (3
361900 bonndemmgdada asboms bagomm dbggammdol bogsbo. Jgogasw, Imgommagdgm-
36030 od@ngmdab %38@ a dgMonmgbomol 3o@ds aonqam " obodaaéobob dmdbdamgdemalb
Lobgemobs o 3aMmmoal bonandmmgdal ool od@n, Mmdgmon gombabo 3Mdamagl
dbgogb J3gmgdgdb.

135



B[ LomhRqso Nel-2(3-4), 2012
a3

doMon (3bm3zMgdolb bonmmdmmgdsdo mzombgdanma homgss gobbozm-
onmgdoo 99ds8gmmgdqmns, o300 gozomzamolbbobgdo, Mmd 83 mMoymg-
dob ©o330b g9c93g mogmmdabs ©d 39Mdm 3ME3MEd(309dL nbongn-
©ob 30Mom 3mMgbdmbogbznadg bgmn donbiogdem, o ddsEmzgygemm-
d0b ©9dmzMmaGomm dImogmb RsbobabBngg 9Bnbssmdogagde.

0dgob godmdmnbamy, yzgms dbamagl: LobgmdBogml, LogMmedmEmabm
ME3560D5(3090L, d©8dnsbol Mymgdsms dgnmmdMog ©ad3gmgdbs o
8396039 dmgdomadggdl bagmmamno Bomo 3obaboldggdmmds g30bmgdaom,
©on(3350 @3 goddmngmmb 3oMswn (3bmizMgdol Lsnmdmmgds - ,030-
@0Dqdmmn dsdndbol dngM y39mady M@E™m ogsbgdmmo ‘3%@360“109.

109 Olmstead v. United States, 1928



J. Bagog083000, Jofopo bmzegdob gyamgds

The Right to Online Privacy in the United States of America
Summary

Ketevan Zukakishvili*

The year of 2012 was marked by several key business happenings: the initial public
offering (IPO) of the Facebook Inc.’s stocks, the private buy-out prospects of compu-
ting magnate Dell Inc. and the large-scale investigations over Microsoft Corp.’s and
Google Inc.’s privacy policies.

The common concern for these massive commercial occurrences was protection of
the personal data, or rather, the lack of it. Indeed, in the informational tsunami when
just one company (Google Inc.) produces as much data in two days, as the whole world
up to 2003, the right of privacy is at stake and needs a better protection.

In 1761 James Otis, the famous orator, stood out against general warrants to be used
in America: “Now, one of the most essential branches of English liberty is the freedom
of one’s house. A man’s house is his castle; and whilst he is quiet, he is as well
guarded as a prince in his castle.”” His statement based the foundation of the traditional
American understanding of the right of privacy: “the right to enjoy life, the right to be
let alone™.’

However, the Founding Fathers could hardly predict the informational revolution
many decades after the adoption of the US Constitution in 1787. For reasons not quite
determinable today, they decided not to afford direct Constitutional protection to the
right of privacy, leaving its regulation up to the States and the Judiciary. Later on, the
right was implicitly strengthened by the Bill of Rights, but again, no direct wording
was used.

This causes the stumbling reality that in the USA, the obligation to give up one’s
Facebook login and password to the prospective employer depends on the goodwill of
the State legislator. Whereas in Europe such practice is explicitly outlawed by the Eu-
ropean Convention of Human Rights as well as the decisions of the European Court of
Human Rights.

This article evaluates the compliance of the US with the international standards and
its obligations of privacy protection. Below will be reviewed the current governmental
tools for accessing citizens’ private data. The most recent legislative proposals®, equal-

* Bachelor of Law.

! Roughly 5 exabytes. Source: The New York Times: Pamela Jones Harbour, “The Emperor of All Identi-
ties”, 12/18/2012

2 Writs of Assistance Case, 1761

3 Warren S., Brandeis L., The Right to Privacy; Harvard Law Review. Vol. IV, No. 5; December 15, 1890
* Stop Online Piracy Act (SOPA), Protect IP Act (PIPA) and Cyber Intelligence Sharing and Protection
Act (CISPA).
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ly alarming the privacy advocates and the internet freedom-fighters, will also be ana-
lyzed.

The insight into the multi-angle problematic will be provided via listing ongoing
privacy violations, over-viewing American legislation and the Court decisions. The
article includes the international examples and the best practices of the personal data
protection and suggests the recommendations to foster the privacy protection.

Considering the growing globalization, the data protection legislation has a poten-
tial to become the next great chapter to be universalized. However, today insufficiently
protected individuals suffer more and more from the invasion of their privacy by both:
the state institutions and the private sector. Their voices being mostly unheard, the
global high tech magnates are negotiating the deals with respective governments.
Alongside these massive trade-offs, this article will serve as an interesting eye-opener
and a modest introduction into American labyrinths of the right of privacy, “the right,
most valued by civilized men”.’

5 Justice Brandeis’s dissent in Olmstead v. United States, 1928
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Definition and Institute of Transitional Justice (General Overview)
Summary
Dimitry Gegenava®

What is the transitional justice and whether it appears to be the specific form of
justice or not?!" Unfortunately, we do not have the luxury of scientific works which
refer to this issue. Therefore, in the realm of Georgian science the issue of transitional
justice remains unresolved.

This article is a general overview of the definition and the institute of transitional
justice. The main objective of this work is to determine the general terms which
condition legal nature and originality of the institute of transitional justice by
discussing and summarizing the institute, its definition, typical characteristics and
goals.

The research of the issues explored in the article begins with the historical
development of the institute of transitional justice. It is significant that the institute has
a long history while the contemporary transitional justice takes the lead from the period
of World War I and can be conditionally divided into three stages.”

The issue of transitional justice is very urgent. There exists variety of approaches,
theories and opinions regarding this question. Defining the institute appears to be
problematic because there is no commonly accepted interpretation.’

It is interesting why the institute of transitional justice was created, what principles
and objectives has. Exercising the kind of justice which examines and evaluates past is
inevitable for creation of socially important peaceful and stable environment.* The
main objective of transitional justice is the consolidation of split society, but how far it
accomplishes this mission is the object of evaluation and its performance may be under
question.” The work refers to the criteria which make it possible to determine the
existence of the transitional justice. The cases of exercising ordinary or transitional
justice and their social purposes are discussed as well.

* Ph.D. Student at Ivane Javakhishvili Tbilisi State University, Director of Prince David Institute for Law.

! Turgis N., What is Transitional Justice?, International Journal of Rule of Law, Transitional Justice and
Human Rights, Vol. 1, Sarajevo, 2010, 15.

? Teitel R., The Law and Politics of Contemporary Transitional Justice, Cornell International Law Journal,
Vol. 38, New York, 2005, 839.

3 Turgis N., What is Transitional Justice?, International Journal of Rule of Law, Transitional Justice and
Human Rights, Vol. 1, Sarajevo, 2010, 15.

* Ibid, 9.

5 Ohlin I. D., On the Very Idea of Transitional Justice, Whitehead Journal of Diplomacy and International
Relations, Vol. 8, No. 1, 2007, 52
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It is worth mentioning that transitional justice does not belong to law or any
particular social sphere but represents an interdisciplinary course. Its performance
depends on several factors® and its practical realization is complicated.

This institute refers to the interests of society therefore the role of civil society in
the process of realization of justice is huge.

Research is important and interesting when followed by the vivid discussion about
the definition and institute of transitional justice, its nature, criteria and characteristics,
cases of realization of justice and the social purposes which conditioned the creation
and development of this institute.

¢ Turgis N., International Journal of Rule of Law, Transitional Justice and Human Rights, Vol. 1, Sarajevo,
2010, 13.
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Legislative Procedure in the Bicameral Parliaments of Foreign Countries
Summary

Zurab Matcharadze®

The law-making procedure is one of the most fundamental functions of the
Parliament. This power, which is granted under the Constitution, makes it the core
branch in the system of Authority.

The law-making procedure, as the main function of the Parliament, acquires more
significance in the two-chamber Parliament. The positive side of Bicameral Parliament
is considered to be perfect and more improved law-making procedure, where the
interests of every political, social, ethnical or other group, which exist in the country,
are foreseen as much as possible. It must be noted, that despite of the mentioned
positive side, the medal may have the other side, which is discussed to be a negative
feature and it is related to comparatively more prolonged procedures, respectfully.

In Georgian Constitution from the date of its acceptance many minor changes or
wide scaled reforms were performed, but none of them concerned with the article 4 of
the Constitution, which establishes Georgian Bicameral or two-chamber Parliament.
Unfortunately, there did not occur “proper conditions” provided under this article till
today in Georgia, which would be the basis of formation the two chambers — council of
republic and senate, instead of only one chamber.

We think that it would be interesting for the readers of legislative process to
examine basic function of legislative body in the Bicameral Parliaments of temporary
States. Comparative analysis will enable us to determine the merits and demerits that
are featured to the legislative process in two-chamber parliamentary structure of
foreign States before the conditions which are provided in the article 4 of Georgian
Constitution are occurred and Bicameral Parliament is implemented.

As known, there are two main types of Bicameral Parliaments distinguished in the
world parliamentary practice. The first one is Bicameral Parliament with the strong
upper chamber and the second one — with the weak upper chamber. The latter has
comparatively less authority in the process of performing, generally, the parliamentary
functions and specifically, legislative procedures too, as opposed to upper chamber
which is featured to the first system.

The landmark example of strong upper chamber is the Senate of US, which is
granted sufficiently strong authorities. The draft law must be approved by both
chambers and only after this procedure the mentioned bill is sent to President for
signature and promulgation. There is also strong upper chamber in the Republic of
Italy, where the idea of making proper changes is still in the pipeline from the date

* Ph.D. Student, Assistant Professor at Ivane Javakhishvili Tbilisi State University.
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when the current Constitution was adopted. However the regulations in the
Constitution which grant sufficiently strong authorities to the Senate of the Republic of
Italy are practically invariable till today because of the sufficiently hard procedural
rules that are necessary to make changes in the Constitution or because of the
disagreements in certain matters (among them political matters).

The parliament with the weak upper chamber is more likely featured to
contemporary states, where the lower chamber may have decisive position. For
example, under the Constitution of the Republic of Poland draft law received by Seim
must be approved, modified or withdrawn by Senate. Seim is granted power to
overcome mentioned veto by the absolute majority of votes.

It must be noted that with some categories of draft law, determined under the
Constitution, the upper chamber may become strong upper chamber and with other
categories of draft law —weak upper chamber in some states. For example, in Belgium
according to the reforms performed in 1993, the legislative process was divided into
three sub procedures. In one occasion legislative procedure is monocameral and the
chamber of representatives and the King participate in that process. And what about the
second procedure, it relates to so called bicameral statutes, where the both chambers
equally participate together with the King. In this case agreement must be reached on
the text of draft law with identical meaning by the both chambers. A new procedure
must be distinguished here — so called “sonette d'alarme’,” which is related to
Language Group.

French bicameral model should also be noted, where the authors of Constitution of
1958 granted it flexible status. According to the aforementioned, we have bicameral
system in particular situations (where both chambers are granted equal power) and in
other cases the lower chamber has priority. Under the last part of article 39 of the
Constitution of Republic of France Senate’s position is much stronger, where the issue
is to make draft law about the creation of territorial unit and bills, which concerns with
French national representative body, who live outside France’s territory.

If we take a look at norms, which regulate legislative procedure in contemporary
Bicameral Parliaments, we will conclude that there is no united nor the most
widespread model about the examined issue.

We think that the review of different models which regulate legislative processes in
Bicameral Parliament at foreign countries and on the other hand, analysis of positive
and negative sides of existing practice, would be interesting especially for Georgian
readers, before “proper conditions” provided under the article 4 of Georgian
Convention are occurred.
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dgds ndmagomgg gadmmagbs. 3mbbEoGmEoob 39-2 dabmolb dobgogoom,
Lo mggemmb  GgMogmmogmo  babgmdbogmgdmogo  dmBymds  asbon-
LoDMgMgds 3MbLENGNEONM0 3bmbom MBmgdsdmbomgdoms asdnggbols
36063030l bogndzgmdg J394bob Jogem GgMoGmmoadyg LadoMmggemmb
om@oboondEnob LOMmoo smwagbob 338@36“1. dg-3 dabmolb 3omgzgm
3964&30 dmzgdnmons baobgmdbogmlb asbbagnmmgdnm asdggdemmdal do-
3nm3bgdnmo  Numgdadmbomgdsbo s odogg dmbeol dgmEg 3964@ 30
bomgdgedos, Mmd gMmomdmog godagdemmdal dogmmgbgdnma Lagnmbgdo
(3939 adb0badmgmgds. 3mbbGo@miool dg-4 Fnbemo 3o ds3bowgdl, Gm3
w00 mggemmb dogem  GgMo@mEmoadg Fgbadadaobo dommdgdal Fgddbobe
©d  danmmdMmogo  mzomddeMmggmmdal  m@asbmgdol  gmmdomgdals
99dga LagdoMmmggammb 3oMmadgb@ol Jgdowagbmmdsadn odbgds mma 3o-
moBo: Mgbdndmngzol bodgm o ngo@)n“z. bgboGo gomgamnbbabgdaymay,
mameE3 GgfoGmeommo ghognmgdol Bomdmdsmagbmmdomn mEge-
bm. 83 Fqbemgdol sbomaboeb Bgodmgds wogsbzzbom, M3 396mbIcg-

dgmo GgMo@meonmo domosbmdol semagbol 89dwgy d060d4nd ©g396-

* omd@mEabGo (oby).
! Lodommggemmb 3mbbEodmEoab 89-2 dqbmolb 39-3 3464@o.

2 0d39, 39-4 Fqbmoal 3omzggmo 39bd@n.
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GFomoDgdnem o 35JLondnd  ggogMImmEm  GgMoGmEomem  dmBymdab
8983036, 30630086 3M33gEabnoms godogsbs, d0zsdgmaMmmmn  3ofma-
dgb6@obs ©d dabo Dgos Bomadob, Lgbs@ol, Gmamem GgMmoGmEnmmo
9O0gnmgdol Bsmdmdsagbmmdomn mEMasbml s6bgdmds ©odsbobosmg-
dgmnd gomom ©93gbGEImabaiEnal o6 gggMemnddnb Bgdmbzgszedo.
o0babnBbagns, MM 396mbdogdmol dbMnsb NboGommem Labgmdbogmdg
Mool mdds LEMmos v9339@MM0s 3Mbgdmmo Lobsdwznmoab gao-
dmdnbsmg: 30M3gmo, gobmzmbgmod@qdobs s oMbgdmmo  s38mbm-
dogdol; dgmeg, Dmadsoem GgMoGmeonmo gehognmgdol Mmmobs ©o
d603369mmdal gobMool LagnMmgdal godm; dgbsedy, ©9Egb@MSmnBa30d
00l LadsMmmggemmb abEmEnob mmgsbamo bsBomo, dobo FMHo359meyg-
m36900L  Byatim. 8do@md  GgMmoGmeomem ImBymdadg dbggmmdabal,
3MBLG 0B NEnL®mab Bgbadadobo Fgadmgds aymb Ggagombomae o6 -
Mo bobgmdBogmdy Lamdamon. Gmdgmo Jomasbo wbos soMmhnmb
bodormggemmmd s MoGmd, scalb Lbmmgo bnbodwgdamg LEsGoolb doma-

oo bagombo.

1. bodoMoggmmb GgmoGmmanma dmbymdal obGmManma sbomndo
1.1. ob@mEBonmo dodmboemgo

bodomggmm 3393600  (396@Momndgdnma babgmdbogm smsbommb
ymgoms, MmamEg dsgamomdE, Mabymo, mdmmb acmom, o bbgs
sbom@o  0ddgMmogdo. Lojofmggemm  d9@-bszmgde  ymggmmgaol  ©gdm-
300G 0  babyobgddg o0dommgdmes, oMboMmb ymgoms Mmdgendg
Mgmogool  ©936s, 06330030, dg-12 bongnbgdo dggmdws Jomn o
5.3. 0doggb omdds dgadegds LabgmdBogmb GgMoGmemonma ImBymdal
bogombdgi. ghomnsbo LajoMmggammb  dgddbolbomabsgg dggg @ombogabds
bobgmdBogm dg@-bogmgdo ©edmmz0gdmmdal djmbg LagMobmagmgdaw
©oym, Mmidgmosi bomeggdo gMoboeggdo goabgb. @ozomolbs ©s mode-
(ol 3g@omedo  J3gyebs  Ladggm-badmegmmgds  onym. Ladggmgdo
3Om-3om3g 8969390 @bgb  Laddggdl, doMmmzs-asdggmds  ©adysMgdamn
ogm LanmBygdm ©d bomgdm 3M0b30390%g. bobgmdBogm bgmobaggemgds
30 890a90m©y  MmammEg  396@GdmaEon, obg soanmdg ©36ndbymo
dmbgmggdobash. dbbgoem s@dabob@@msgonm gMognmlb gMobomsgo asbe-
8900o. badggm bgmobamgmgds gMobdmegzmam 0d 30mb 60B8bsgws, Mm-
dgmo@E BamImBmdom o3 3mobowosb oym: bzsbgmBo - zoM@sbadggdo, vg-
babgmdn - BgM3080dgqgdn, mnd3o - onsbgdn @s 8.3. gogzsbadzomalb
3bmdom, EmEs bojeMmggmm sbsem badgmmdgemmb Bgdmogmmgdos, of
©5333006090nm  GEMoogone  JoMmmgs-gadagmdol  Bablb 86 GSQnQo.S
mam@ 3 369930, (396@EImabIEns @S ©NIGIGNES 3G gmgoms bab-
gmdBogmb dommgzolb dgomen mgom dEnmgbbnsbo gMmosbmdal m-
bagg, MM sMoggmo gomdgzom dMagambonznbmgabo ,0boogouemnmo
3bmazcgdal 3gMmomody.

3

amanadzomo a., dgEomgdomn ggogMemnddn, mdamobo, 2000, 236.
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ymgzgmogg gb  sobsbs  ob@mEonmo dbamggdol 3nm@EuEmadg, Bbg-
Aggnmgdady ©d omoomgmemo Jomgsbo Rsdmysmndos  aoblbbgezgdammo,
83bmdgmEgdgmo  Labol do@oMgdgem 3mobgo. dombgosgsm 0dobs, ™3
39damad  Lajommggemm  dMsgomo  Lamznbg oym  bbgoabbzs LobEgdol
dJmbg Gmbgmol 033960580, JoMmmzgmms gbodnzedn Mdsw Rsdgmamon
08 Fgaombamo  ®o30bgdnMgdgdol  BoBms  Bgndmgdgmo  smdmAbro’.
2860830 abyg o6 bmzmmdgb, o6 dmgFnsh, 86 sE3nsm, MmamE(3
bgsbyEgmBo, Ladgamgmm o6 3go3b xogzobgol w©s ofems - bgsb... nd-
9Omem boambay@m bodemgmol mozobo gobmdgmemgdgmn 98bo o3l o 3ob-
M@l - mogobo.. (..) ©@Fm300989mds bojommggmmd y4zgmagggE  odab
M6 Jmmammb, M3dGEMBML, a3d3MogomagmMabml, aosdyammb,“ - sbg
Bael Jomomem IMogomazgmmabgdadyg dodMadg o 0gdsg w©abdgbl, ma3
,OmamE (3 dmBo03380 yzgms 396db mogabn ggFo odzl, obgs Lajemro-
39mM(3. Y39 gMobg ab@mEnmmom Redmysmandgdagmo megobomagemo
Lobol do@amgdgmns, doamed ghmo 0d gMmnsb J3gysbal 436asb, Gm-
dgmbag Lajommggmm 35(*7@350“.5 9b dFMmagamagtmgbgds sl Jomgg-
o bambob LodowMobs ©s bogngmgdal 60dsbn, Mmdgmbsg Ladsm-
omgdmng 960bg 3MadeGgMnsmato 3MnmBMemo d9d3zz00Mgmds gbm-
©gds. 3do@Gmd gMmnabmds 36dbmegb Wby gosnbsmomb gMmazsmms-
6900d0. ,d300ms dbsmmdms” Labom FmdvMgdmmo JoMommol, gobgomal,
ndgfgmab, badgamgemmb, Ubgsbgmol @o sMadom@Gm domgeb Bgdwasto
9O0036mdol IMsegamizgimabgds doMsommo o wbogsmao JoMoma-
mo %350‘:8360&6.

bobgedBogmgdmaomdol ©azamgzabmeb gMmow, Lbajommggmmd ©ozam-
ad mo30bo obGmEonmo asbznmamgdol gqgdbo, dmaBoms GFMsoonmo
dommgnb dgommmgdn. mdmmb bobolb Bgdwgy dmbommgdol, onmdqdal,
06360l o dmemmb  Mabgmol  BgdowggbemmdaBa  dmgdie.  Lojetmgg-
mmbomgob donmgdgmo gobmoen Mabamo 396G EMamabdanmno donem-
360G 0s. 3dob Bobssmdwgy 0meddmgdwbyb Jommggmo dedmmndzomgdo.
Gagtogmmonm dmBymdobmab ©ozazdomgdom XIX-XX bonznbob dmepge-
Bggdl  gobbogmmmgdam  LanbGgmgbm  dmbabMgdgdn  goshboom. dmem
bongnbggdal asbdogmmdsadn LajoMmmggammb @admuzngdgmo babgmdBo-
gmgdmMamds o6 3Jmbos, Mnbgmol 0d3gMnal Fgdoagbermdada Lajomo-

39m 08330 nym Mnbgmol gudgmbos.

1.2. omos @gFoGmeonm dmBymdoady

Jofmggmo  dmemgebggdo sMgMm  LanbBgmgbm  ImbadmMgdal  s3dxdo-
3900096, o9 MHmgmEo Mbs ymgomoym ©sdmyzowgdgma  bajemmgg-

4 mabadg B., bgmobygmgdol masbobsgns IGegemombosbo bgmobuygmgdol dommdgd-
B0 s bgmobagmgdal GgMoGmEanma mﬁaoSn%ognnb Bmgogma Lagomba, smdsbobo,
2003, Ne18, 30.

® dodfsdy ., gMmonsbn agadom, sgbobgmobomgal (3M9dunmn), mdowmabo, 2002, 117.

b Gmbadg B., bgmobugmgdol mEasbobagos dMsgemombosbo bgmobaygmgdol dommdgd-
Bo © bymobaygmgdolb GgFoGmeommo mﬁ)aoGngoognnb Bmgng@mn bogombo, smdsbsbn,
2003, Ne18, 31.
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el GgPoGmeonmo mEasbodsgns. gb Lagombo AMymEepmgdmo 963
omoo o3d930d9L ©oMhgbos s me30bn @AMabash aoblbbiszgdom, w@e-
0Egbo Moo ©s mobadgommizgs amndl 3Mdmoiob@mm Bgmn-
™330 Rodmysmndgdnmn 3mbEggyEngdo. amos ddsMmzgemmdal me bLob-
9L godmymab - ddeMmzggemmdabs e m30mddsMmmzgemmdal. 90 mg3960
ddoMmggemmds nao, bowsg LobgmdBogm LagoMmgdolb boddgbsg ogzom
doogmmds goboggdl ©d bodmaswmgdobsig - y39masb ©o ymgzgmb bo-
Bomdon. (..) 83a3900 asdggmdobmgol dob ®30bbo Imbgmg-39360 3yze-
656, MMdgmomsz m3nmzg 0MAgsl, mgnmzg 360386536, mznm gowasygbgdl
©d Mmdgmboig dbmemmeo dob Bnbsdg o006 3sLmbnobdgqgdgmbo. (...) dgm-
983560 ddoMm3zgmmds 0g0s, LdEgd Fmazmmdsl bgmo gndyMons JoMmEm
bobgmdBogml LagoMmgdolb bsoddgbo, ymazgmogzg bbgs 30 Labdbmasomgdsl
anbagnm@mgdns... 396 obg, Gmd gmagmmlb bobomb ®3z0bbo smaomm-
360360 odsb bgmBgmzemom dobomdambo... dmbgrmgadlb omhgsl swan-
mmdc03 Igbmgmgdms Labmasomgds, Mmdgmboig 0dagg LadMad©mMydal
B0b6odg 6056 dobomdomba. (..) sdaz9mn ddsMmmzgemmds dgBowm bgmb
@domagl J39960b 3gmommemgmdsl: boambl sgboDmgdl, d3mebs oo gm-
6gdal aqblbol, Lodmaswm bajdobmgol LE3M®bol o d39MKxNBqdl. &dg-
3060 ddaMmggemmds abgmn ®30bgdabss, Gmd (...) yzgmash ©s ymgzgml
boemb3o nbanﬁ)g&b“.7 oos 303 badmadsomgdal @Mamymgomn ©sdmgzn-
©dnmgds asdmdamgns o3 Lagombdg, 3%y mzomddamggmmdal  J39ye-
babgo 393600 3Ggen 3yogb. 3936L NI@RbMIL GymomndMsmme dombs
©o dmbggbgdabs. 33dmdgb, MmI Lodndoom - Lodmgsmgdal g Mymgds
dogbogmb. sq@mDam@mb dmyzgds, o3l go0b30090L s dm@Anmgdowsd
6a8m30m“8. dogmad  omndlb mzomddemmggmmdal  Lobasmagdmmeo  Lbgs-
©obbgs dogomomn dmiyagl, dsm TmEal, dobdsmzn, GmIgmoiE omosb
obsbnsmgdnm, ,me30bagmgdal ImdbEg dsnbosdsnbz o6 smab®, do-
a3d ,63060L gmemobs o domgsabol 3300 o 8dn@md  InFnms
dbsto  mz0m3doMmmggmmdol  B98mmgdol.” Gmaméi  gbgoegm, owmos
dmmo@nznmo boddsmngdn domosbs ©yEgbGMdImabsEnal dFbamgbes ©s
LEmEgE 8d0dn bgwasgb oao J3gybol gobzomsemgdols gbab.

1.3. odmuznpgdgmo bojeMmggmml @omgds

bgomol  0d3gMonbash  aomegabagmgdol  dgdmgy  33mo3  ©o©a
omob  Bgbmoado  Ggmodmonmo  FmbBymdol  gobladrgMal  Lagombo.

1918-1921 Bmgddo Logdommggemm  oym  d38mbmdagdol ddmby  wy396-
BFomodgonmo mbodammma Labgmdbogm. GgmogmEomma dmbymdal
bogombol  aobbomgol ©@AmML  ggog@omoddolb owge BoMymagom  ogbs
96mM3bmm-qdm3zMmeGgdaol dngm magosbmn dmmodoznmo IMBILol  go-
dm, bmmm  gggMemab@-bmiosmab@gdo, FsMmamons, ggogMamaddal
0@yl gdbEmMEbmmbgb, doamsed obobo donhRbgzwbgb, Mmd Labsd gMo o

" goggosedy, 0, odgib aobreo gogn, wodyeduHnmo bajs@mgimm, gwgddmmbyen
ggﬁubno ob., http://www.open.ge/index.php?m=57&y=2002&art=9460.
, 0430

0J39-
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bobgmdBogm  domab o6  Fmogmgdwbgb, Lobgmdbogm  ggogMmomeaEn
LEENIGnogds Fgadmgds Dasbol dMIGsbn ymagomoym. bLozmbLEodx-
3om 3mdoboolb bbomdadg LEmMgo 93 ©Mmb Bomdmmdszs 0. dsMomdad-
gomds 36mdomo bo@yszgdo: ,39 ©wgb 39d96 dbamlb wmbodommem  bob-
gmdBogmb, oudEs ggegomob@o 30640 sdsbmsb, yzgms dmemodogy-
(0 doms mobbdgdmes 0dody, M3 gobbozmmmgdama LEsGnLal djmby
BgfoGmEonmo  ghognmgdol 9Mbgdmds gofMouzdmo  ogm. bogsmgm
bogdgoms Fobob@Eo owbndbozws, M3 gMMzbnem 9dnFgbmdgdl ,y39-
moggo mMbos dobgdmoem, o3 Jgbodmgdgmon 0dbgdmems ©d Mo
LobgemdBogmb o6 o369d@s“.'" 1921 Bmol 21 ogdgMzemb 8oomgl be-
Jom39mmb  3oMzgmo  3mbLEoGMEns, EmdgmBo o9wbndbaymos, ™3
LBodaMmzgemm oMol megnbagemn, @idmzngdgmo s adbmymagmon
bobgemdBogm“. 3mbLEoGNE0sd sgbddgml, bLadnbmadsbm bojesGmzgamml
(dsomdolb Fbomg) o Dajomamal Fosbogs s3@mbmdns. omdze 93 3mbL-
&odnEosl Imgddgmgds 396 gombs  LajoMmmggemmb  8bgdboal  gedm.
99dgmad Lojdommggemmb LabgmdBogm Bymds 1922, 1927, 1937 s 1938
Brmgdolb 3mbbEoGmEogdom asbabadmgmgdmes. 33 3MmiEgbol 360d36g-
mmg3abo mo30b9dmEgds ogm ab, OHmd 1921 Bmol 4 dom@L Bgogddbs sg3-
babgmalb  Laddgmms bLmgonsmab@nmo Mgbdndmogs, Omdgmmsbsig  be-
Jotrmggemmd 1921 Bemob 28 ©93993960L ©oom bLadmgzgegdomgm bgmdg-
3Omemgds. 1922 Bmol Lagjommggenmb Ladgmms  3mbbEodaEnsdai -
603bnmons, M3 sgbsdgmo LajsMmmzggmmbmeb ©s393d06Mgdmmns  gable-
3nomgdnmo badmzagdomgm bgmBgzmmmgdal bogmdizgmdg. 0gngg w©o-
godbomes 1927 Bmob 3mbbGo@mEnsdn. dmagznsbgdom sgbsdgmal weo-
dmm30090mmdal dmombmgbol Logmdggmo LEmMgo ol gobws, ™I sg-
babgmn bajemmggmmlb Bgdowaggbemmdado o6 gmgoms ©o Ladgmms 303-
domob  ©odmolb Bgdwgy ©dmu3ngdmmds  g3mmzbmes.  ondEs gl
omEoone bogmdzgemb dmzmgdanmons, Mowpgsb 1937 o 1978 Bmgdal
3MbbGoGmEnom  sgbsdgmo  33mez  Lojeommzggmmb  83@mbmdonem  Mgb-
39dmoggde  odbs dohbgmmo. by mogze  Ladgmoms  3mbLE oGN30
aoodds  Ladmgzagdnmgm bgmBgzMmmgds. sxmbobadbagns, Mmd Ladgmos
393806 mab dogMmgdol B8gdwga 1922 bgmb dmedg3n39dds 3093 ghomo
33@mbmdns dgddbgl - Ladbmgm mbgmol s3@mbmdonmao memdol Laboo.
bodomggemml  @admazogdmmdaol  dmdmggdol Fgdemga 33mos  govg-
oy LgdsmoGob@mmo dmdMamds ©o LajsMmggammb  omMoboong-
30030 asdmgnms sgbsdgmo o 9.6, ,Ladbmgom mbamn“12.

0 Jgmdedg ™.,  ogzem@slzomo a., Ggaombsemn®do - LobgmdBogmlb GyMoGmEommo
MmEgabndozanl gmmds (Jomomm 39Mb3gdEnggdmeb w©a3ze38nMgdom), mdomabo, 2%03,
192.

" 0dgg, 193.

"2 0dgg, 197.
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2. ®obadgmmgg bodoMmmggemmb GgMoGmmonmo dmbymds
2.1. BgMmodmEonmo ghognmgda LoajoMmggemmBo

1995 Bemob bojomomggmmb  3mbLEnGumEnsd GgmogmEomma dmbym-
dob Logoobo oo @o@m3d. ©mg3dbogmn LajoMmmggmmb GgMogmeoa-
aemn dmbymds sbg  gedmoymmgds: Mgaombama@o 60dbom 394dbocemano
bado sEdnbabEEogonm-GgMogmEmonmo gPmgnmo - ogatol d3&mbm-
domEn  Mgbdndmogs, sgbsdgmolb 83@mbmdonmn Mgbdndmozs o ym-
gomo badbergm mbgomolb 93@mbmdonmo mmdol GgMoGmmnsdy dgddbn-
™o ©Mmgdoon sdnbobEEmagonm-GgMoGmmonmn gMogmmo. ©absM-
Rgb Lodommggemmb, o Bggbgds, of, 1993 Brmowsb sdnbo@mMainmm-
GafoGmMmonmo  ogmed  asbbmMmEngmms.  Moombgdo  ©s  Jomagdgdo
gbes oMy aogemnsbes, MmIgmms Mdg@gbmdal LadbrzEmgdo abGm-
Mone Lddm3mgdl ©ogdmbge. ©ad3zznMms Labgmdbogm BInbgdmmo
0bbGo@nGo. MBINbgdnmlb spgomdy LogMom-babgmdBogm 0bGgegby-
dob 33> o babgmdbogmlb sgnmmdmng mEasbmgddg 3mbGMmmal
AnbgEod ©og3dms. sEanmmdmMngn dmbgmggdao dobo mobbdmdom nbnd-
6g0m©bgb. smEomgdmmdol Fgdmbzggzesdo Bggdmm BgghgFgdnbs godagd-
mab  od@o. MBINbgdnmol  Mymgdsdmbomgdgddo Fgoomes dg3cMgmsg
oMo mBgbMngol ©a33s, 9d0Gmad dnbsash Lagdgme LadobobGEmmbL Mg-
gombama@ao Ladbabamgdol bgmddmgabgmgdol ©obndzbs MBINbgdnmmab
dgmabbdgdom brgdmes. 30bndbayma 306mbals 3mbLEoGMEonAmdal bo-
3oobo ©onbzs 1999 Bgmb, Mowash 3 39bmbom dgnddbs sbasmon swdnbo-
bLEEIEoNEm-GgPoGmAonmo gMmgnmgda - dbaMmggdo, Mg gbnbssxdwg-
8900 LbagoMmmggmmb  3mbLbGo@mEnal ©obsbgbl - GgModmEommo dm-
Bymdolb onmoboodioolb LEnmen smwagbol 3gdwgy aobbadrzmab. sdal
addm  3M9D0wgb@ol Bgdwmamdo d@Mdabgdnmadgdom dmbrs dwbodbymo
bog9bgdol asdmbBmmgds, oundiEs BobssMbmdMogew ngngg oMb, '’

3.2. 369bowgb@ol LobgmdBagm MEINbgdamo - gudgMbsgmeo

adga0do@, J39ybolb  3bEd  abGmMonm-ggmamegone  Mgaombdo -
dbgome-dmnsbgmBn, Bows JoMmedn, 3obgmBon, Ladsbg-gogebgmBa, od-
96930, Moge-mghbmdo-d39dm bLgsbgmdn, an@osbs s badgamgamm-dgdm
bgsbgmBo dmgddggdgb 3MgbowgbgBnl MEINbgdNmgdn, EmamEg  Le-
Jofmggmmb  3Mgbogb@obs s dmogmmdol  Bamdmdowagbrmgdo  ©d
83039 @Mmb  doo  Labgmbmegdsdn domomgdamos 36>  abGmEowe-
3gMafagonmo  Mgaombol, osMadgo od Mgaombdn Fgdogomo mzomd-
doMmggmo  gehognmgdol  ©obobgmgds', Mowash Ladbsmgm  ©oymas,
3MbbGoGmEonmo  30bmbol  asm9dg,  3MbLENGNENLmb  Bgnlbadsdme.
(B3nmbgdnmol Mumgdsdmbomgdgdal Mg Logdomo goamomms. ,Lajofo-

13

®3EmEad30mo, a., dmgogmmn Imbadmgds bajommzggmmb 369D0wqb@ol bobgmdbo-

gm ®Bdnbgdmmal 0bbGoGuEob Ladoomgdtngn dmbgdal Bgbobgd, gq&b. ,s@od0sbo
> 3mbbGo@mios”, 2004, Ne2.

" 09398 @sdzomo o, gmdsbodg 0., 3mbLbGoGmEonEo Lsdstomsmon, mdomoabo, 2010, 132.
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39rmb  doegdmdolb bGEONMIGmA0l, Mumgdsdmbomgdobs ©s bogdnsbm-
dob  Bgbolb Bgbobgd“ bLojdommggemmb  306mbol dobgognom, Labgmdbogm
(B63mbgdmmn  sbmE30gmgdl v©dnbabGMogonm-GgPoGmGonm gMmgm-
™gd30  bojommggmmlb  306mbgdal, LojoMmmggemmb  369bnwab@obs  w©o
doogmmdol o900l sebAmmgdal 3mbGEMmL, bgoedbgoigmmdl so-
a0mmdM030 0300335 m39mmdol mEgebmgddy, 3Mgbogb@Lb  dndsm-
mo3b Bnboswowgdom LazMgdnmmb boddnsbmdal Bghgmgdal, dobn maymg-
333dmbomgdal B9By39@0lb 96 ©ombmizbol momdadg, dmozmmdal woge-
mgdoo  sbmMmEogmgdl  Mgaombsmam  3Mmamadgdl, sbogbl  Ladnbo-
LEGEMgdol GyPoGmEonmo mMasbmgdolb Logddnsbmdal 3mmEMEobogool'®.
(b63mbgdmmn  Mgmgdadmbomons Lamsmdomm bdob wgmgdoo Imbsobon-
mgmds dooemmb dmagmmdol bbomdqgddo, aodmbgdl nbnmgnmmamambs-
dommmgdmng 9J@gdL, ®o30L bogddnobmdal sbmEogmgdl sdnbab@mea-
30ob 39339mdno.

mame g gbgoezm, Mgaombsma@o ogmgs, dobo oEd3MBLE NG EN-
Mmool Jonbgoogsm, dmEomgdmmdal BamImowgqbl  LobgmdBogmBa.
dommamns, nago domosbso  (396@Mamnbgdnmo  FdeMmzgmmdom  ao-
dmoba@gds, dogmad gb donbz Fgndmgds Regmzamme MmamEi3 Mggnm-
byemo oM mggemmdol abobyobo. Lbadmmmmo 30 mbod ogmb o o6
dmdagamdn MBInbgdmmol 0bbGo@nGn? ggogmamama LabgmdBogmgdn
o6 (36mdgb ggogmsool bndogdBgddy sdnbabBMsgnmm dgmggmdal
o bobgmdbogm Bomdmdamagbmol ambgdmdal. gl sdabsbnsmgdgmos
Mbo@otmmo babgmdbogmgdabomgalb, dsm BmEMab, ©gEgbGEdsmadgdamo
MboGoMmmn s Mgaomboma@mo §3946900bmgobai. Lagmabggmda omMbg-
dmdlb MggombamyEn 3mdobamo, o@omnsdo 2001 Bmsdwg oMbLgdmdos
badmagmmdm 3mdnbamon, gbdsbgmBo bozmgdo d60B3bgemmds gbnggds Lab-
gmdBogmb  Bamdmdoaqgbgemb  Mgaombdn, Mo Mggombgdol  gomom
3M3398abonm oMb asbdnmmdgdammoa. 83 g@a3Dy, MmEgbai 96 oMol
ga0mboma®  ©mbydg ©93Egb@MemadaEns  adbbmEmEnmgdnmo s oM
36bgdmdl MBInbgdmmol domongmgdol ©sdadamabbgdgmo, badnmbmbg
mEgobm,  bobgmdbogm @BINbgdnmal  0bbGonGo Gggombayma  do-
magmgdol ghomo 3oMob bgmdo 3mbgbdmamgdol Logndzgmlb Bom-
dmoaqbl. MBINbgdnmol 0bbEoGn@o Imdogomdo ubos aonddoglb b
99bohmbogl  360383bgemmgbom  Fgdznmgdnmo  gumgdadmbomgdgdao.
(B3dnmbgdnmal 3md3g@abiosl LabgmdBogm s@dabobmoigaol bgmddmge-
bgermds o oEomgdmmdal Bgdmbgzgzedo  LabgmdBogm sdabob@me-
300l bagdnsbmdol zmmmeobomgds ¢Mbos Bomdmowagbwgl. smEomgdg-
0o, Mgaombamumo  ddoMmzggmmdal  LOMmymgnmo hedmysmndgds,
booi (396@Gdmamo bgmobngmgdol Bamdmdawagbmgdmsb ghmaw (w©g-
3MbEgbEma30s), sMhgzomn mEaabmgdol Labom 0dbgds w©y3gb@GdmnDdg-
demo  ddsMmmggemmda Bamdmmagbomo. sdsbmsb, sMhgznmn mmasbmg-
dob Bmbs adomgdom dgBo 9Mbws oymb, z0Mg 396G bgmo-
byggemgdol Bamdmdaagbmob. 83 Mgxm@mdgdol goGomgdsl bgmb «dmal
3MbbGoGmEnal Rsbsbgmo GgMmoGmemonma dmbBymdal GgMoGmEmonmo

18 ,,boja mmb  dmagmmdal  bLEme ;j? Fmb ‘S%ngboambnggbobo ©d bogddnsbmdal
Bqbalb Ubobab“ Ladermggemmb 306mbals 277-g dqbmo.
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dJomnobmdolb smwoaqbol 39dwgy gobbadmamol dgbobgd. gb bmemds «bos

390339mmb o ©gdmzMmsGommn Bymdomgdal Bgbodedobow, dommaemg-
30 Mbd bbbl 39ME N3 mNMI©3.

2.3. ogomob o3@mbmdnnma Mgbdndmonge

o3 dgqbgds, sdomolb s3@mbmdnnm Mabdndmagzgslb, doGmamns, 3mbL-
Go@mEomcmo  33@mbmdnol LEsGMLo oL, doamed MgsmyEe dobo
Mmgdadmbomgdgdn 300300  ©9396@M m0Dgdnmn  LabgmdBogmb
m30m3dsMmzgmo  geMmgmemob Mgmgdsdmbomgdgdbsig dgndmgds Rsdme-
306@aqb.  dobo  LEsGmLo 0dwgbs g3mgd@mEns, MM 3Gz
Bgmdmgdgmos  Lodmgzamastgmal 399469330  Rsdmysmndgdnmn  Ggfo-
GmBommo gPognmol MmIgmody gmmdse dogohbomo'®. Lajemomggmmb
3MbLGoGEnolb dg-3 dqbmol dqbadg 3mbd@olb dobgwzom, sgomal s3@m-
bmdogen  gbdndmogal  (893mgadn  ,o/6¢) bEsGmbo asbabadmgmgds
3MbLbGoGmEomEo 3bmboo  ,odoMolb  83@mbmdonmna  Mgbdndmogzal Bg-
bobaé“”. 3MbLbGoGmEomEo  3bmbon  ©g@ImEem  gobbabrgMmmons
sgatol /-0l asbbogmmEgdnm gsdagdmmdal dognmzbgdama bagombg-
b0, 33@mbmdnnmo bymobagmgdol mmasbodbagos ©o LEONIGNEOS ©o
0.3. 038mbmdns 0rgdl 3mbLE0GNEoNM  3bMbmob Fglboadsdol sdemab
o/61-0b 3mbLGoGmEsl, Mmmdgmbsi 89dwgy Lajdommggemmb 3ommadgb@o
33@30(390L mEgabmman 306mbol Labom. goMms ndabs, ™I 3MbLE NG Y-
goob domgdolb 3MmEgon®ms BoMmImunoagbmon Mommos, 3/M-b o6 @Ag-
ds oMabsnfo magobaygmgds mogzo@ asbbadmzmmb 838mbmdnal mMoyemg-
d3dmbomgds, mEasbndagos, gmbjgombomgdaol Bgbn o 8.3, Mowasb
y3gmd @9@omo gabbadbmgMmmmons 25 dqbmnsbo 3mbLbEGoGmEom&a 396m-
boom. Bgbododobo, ogamal  o/G-0b  3mbLEoGMEes Loy mobsg
aoblbgogwgds  3mbbGoGMEomEo  306mbabgsh. Mgaombomam  Labgmdbo-
gmgddn 30 (396@GdmaEmn bgmobmgmgds asblbodmgmasl dbmemmo o3-
GmMbmdngdol Dmasw LEGONIGNMSL, MmImol Fgbodsdnbowsaiz ngo  ao-
bogigmds mogom 93 Lydogd@olb dogm - gb Mgagombomodddo, bmerm
BoEgMomnddo Loghome bOHnm osgobagmgdsl sdmagszb mogab bLud-
099BgdL Lagmmamn m@asbabaonl asbbodrgmada.

2.3.1. ogotnlb o/ 3mad3g@gb(z30o

sgatal o/G-0b asbbogmm@mgdnm asdggdbmmdal dognmabgdnm Lagoom-
bgol Bomdmoggbl: 3mbLEoGmEoolb Jorwgds s dsmBo  (33eomgde-
©5358q09d0L  dg@sbs; sdotal  o/G-0b  «@domemgbo  Lbaddml  smRggbgdals
Rogomgds; dmagmmodolb  LEONIEHNO0bs @ NPmgdadmbomgdal  asb-
LoDMgMo; gobsmmgdobs o dgibogMgdal bgmdgbymds, sanmmdmagn
360336g9cmmdal 3nm@meol dggmgdol dmgms-3sGHOmbmds; sgnmmdMo-

" ©99g@@slz0mo, o, gmdoboadg, 0, 3mbbGoGnEonco bsdsMmema, mdomoabo, 2010, 120-
121

17 b.adoﬁvmgggmb 3MbLEoGmEnab 39-3 dqbmal 39-3 3nb6d@o.
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30 3603369mmdab dndmommyzgdo s Iqbgndqgdo; GNEnddo, 3G,
L3mEOGO; dsanmmdmogn 3603369mmdalb bosg@mdmdomm adgdo w©s 3m-
dnb039330900; LoboGomons, xbwaEzs ©o LmEosmaEmno 9BMNb3gmymay;
bemggemol dgm@bgmde; Lay@mbomo s bd339d0 3OMEm]@gdal bamobbol
3MbGEImMmn; d3bMmMdgdo, 33DMgdo o gadmegbgdo; sgaMmals /-0l bo-
donxgg®m 3mmo@nzob gobbadbmams, domxgfolb JgdmBoggds, ©edG30 (3909
©d 3MbGEMmo; danmmdMogn go@abobawgdobs s ImbazMmgdmgdol
89dmmgds o gomddgde; sgamal o/M-ob Jmbgdol dommgs ©d gobzemass;
bosmgdngm Ladbabm@o; bLogygm dgm@bgmdol FoMmmgs; Labsbdem @az3e.
bodemggmmb mdsmemgb babgmdBogm megobmms asbbognmEgdmm gsd-
890mmdal dogmm3bgdmmo Lagnmbgdo dmzgdmmos LajsMmmzgemmb  3mbL-
&o@m@Eoob 39-3 dmbmBo. ondEs sMEgcma 3G o9& sbgbMmnggdl 9m-
omdmog g0dagdemmdal dognmgzbgdaem Lagnmbgdl, Bamhgba 3md3g@abins
396@Momamn  bgmabaygmgdol Lobomagdmmo Mol aosbyszgdomo -
,0b Lagnmbgdo, MmImgdo Lojommggmmb 3mbbGoGmEonbs ©s o3 3o-
bmbol Jgbodadobaw o gobgzmmgbgds Lajomggemmb mdacegl Labgemd-
Bogm mEgsbmms s sgamol 03@mbmdonmn  Mgbdndmngzol  gobbozm-
nEgdnem  gadagdmmodsl, BabMngwgds  Lojommggmmb  bozebmbdmgdemm
3d@gdnm“. o sdamalb o/O o obgbMnagdl dob asbbogmmEgdmem asd-
890mmdal  dogmmgzbgdmem  Mmdgmndg  Lagoobl, dobo  dmBgbEmnggds
dgmdemos Ladammzgemmb mdsmemgb LobgmdBogm mEasbmlb megal 3md-
39896(300L BoMamgdBo'’. Mmame3 gbgmogm, ool o/F-ob s3@mbm-
dommdolb donbgoeszsw, EgbGEMommma bymabagmgdol mogmgdsdmbo-

mgds dgBo FaMommoa.
obabnBbagns, Mmd ool 3/EM-0b  asbbognmEgdnem  asdggdemmdab

dognmabgdama  bogoobgdol bobomn gdmbggzs swgnmmdmngn mgzomd-
dommzggmmdalb  gdbzemnbonm  mumgdsdmbomgdgdl, sdoGmd  3m3d3g@96-
300l ©NdmnMmgdol ®e30@ab sbagomgdmow doDsb3gbmbamns, 396mE3-
©gdmmdado gonbgmmb, Gmd sxbndbaymo gbgds Mggombol dabd@edals
bogombgdl, gmdgzom, Lajomodmadmmobm abgdl s sMs danmmdMngn
d6033bgcmmdabab ©s o.3.

2.3.2. sgotnlb o/ bgmobaygmgdaol mEgsbadazns

sgatol  o/@-0b Bamdmdsagbemmdomn mmasbms  mdsmegbo  Laddm.
mdomemgbo Laddgm Bgoggds 4 Bemolb zomoo s@hgnmo 18 ©gd3n@odob-
adb. dobo  gmbdios Lozebmbldgdemm Loddnsbmds o ogamoal  o/M-ab
dmagmmdol 3mbGEmmmos. 3dsbmab, Lajommggemmb 3Mgbowgb@o Nxmg-
33dmbomng, 33Mmadgb@ol mobbdmdom, onmbmgmb sgamol s3@mbmdn-
M0 Mgb3ndmogol Mdsmemgbo Ladgm, o9 dobo Imddgogdom Logmmbg
8994365 J39460L  Ly396960@9BL, GaoGmEanm Fomnsbmdsl, Labged-
Bogm bgmobaygmgdaol mGasbmms 3mbbGodnEoncd mgmgdsdmbomgds-
oo adbbmmzomogmgdsl 8b/@s ngn 396 sbmMEngmgdl sdomoal o/@-als

3MbbGodmEnom dobodgdmm N@mgdedmbomgdgdl, o6 o9 @docmmglds

g g.)b., ,,oﬁ%}@nbsoséﬂ)rnGmﬂogﬁm gb3ndmazab LEsGMLab Bgbobgd“ bojdscrmggmmb 3mbL-
0@mEommo 3obmbo.
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bodgmd Bgondgo MEKIM oM ©oddB30Ee dFaMol s3@mMbmdnmnma MgL-
3mdmozob dmegmmdolb megdgomdamol 3bmnagamms. mdsmmgbo bLod-
gmb  @oobmgbol Bgdmbggzedo  dob  Mymgdedmbomgdgdl  sLEMmgdl
ommgdomn badMgdbowgb@m Laddm, Emdgmbsig 60Bbogb LajoMmmzgemmb
3690©g6@0. @Mmgdomn Ladgmb Nomgdsdmbomgds bywgds sbsmom-
Rgnmo mdosmemgbo Loddgmb mamgdsdmbomgdals GEmbobmoGa&].w

o0gatol /-0l «wdomemabo s@dobMmmgdgmo mEasbms sdomolb o/G-0b
doogmmds, Mmdgmni 990a9d0s dmazmmdal me3dgmmdamobs ©s sdomab
03@mbmdonn  Mgbdndmozol  dobob@GMgdobagsh. Jmegmmds  sbasmnd-
39mEgdmmos LajosMmmggemmb 369D0wgb@obs o Ndommgbo Laddml Bo-
503320. doogmmdol mo3dgomdamgl 83@30390L wdocmmgbo boddm 3Mg-
bogbdob Bommanbgdom. dob 396moom@sl wdocmmgl Ladgmb  Bo-
MagbL LajoMmmggammb 3Mgbowgb@o Ndomemabo baddmb gModEngdmab
3MbLym@ongdnlb B9dwga, bmmm 0w gmadiogda a6 s6ob Jgddborma -
3(4)0)30(4)0)36‘3Qo@.21 o3 dggbgde Jmozmmdol wabamAgh Bgdomagbem-
dal, d0bob@mMmgdol 390@oaGNMmdl dmegmmdal mogzdgomdamyg dgam-
Rgab Bgbodedabn Ladmagmmdm wabglgdmmgdal bgmddmgabgmmab  3mb-
byem@oznnom ©o 89dwgy Bammmagbl w©obad@znEgdmem wdocmmgl bod-
gmb. ogomal o/6 Bgbmmonmos mEgebodsgomma mzambadMmabomag.
sgatol o/-b Jgmdmos Ibmmmo Mdwgbndy bygMmda F94dbsl Ladobo-
bLEE ™. gbgbos: g3mbmdngs, ggnbsblbgdo ©d GNM0Ddn; KobwsEszs ©o Lm-
3odmaEn NONbzgmymad; gobsmmgds, 3MmBNEme s LdmMGo; Lmg-
ol dgq@bgmds.  s3@damamns  dsdaMal  s3@mbmdonEm  Mgbdndemnzado
Bobogab  Logdgms  LadobobBEmb, Labgmdbogm «93dndEMmgdol  Ladobo-
LEEOML, Po3330L LadaboGMml o6 Lbgs gobsedbgoMmmgdmma mEasbmb
994365, dob GgMn@mEmnadg Bgodmgds 3MbLgdmdoglb dbmemmeo bojemom-
39emb dgbodsdobo mEasbmbawdo @agsgdwgdasmgdanmo dg{]@oEogm%n.m

369b0©gbG0 sgomal o/G-0b dmazmmdol ambmgbol Mgmgdsdmbn-
mgdomdEss 30l semdnmzomo, o9 dobo dmddgogdom bogEmbg Bgqqd-
6gds J399460b baggMgbodg®l, GgMoGmEonm domosbmdal, Labgmdbogm
bgeobagmgdol mmgsbmms 3mbLEoGmEon® Nymgdsdmbomgdsms  gob-
b ngmgdsl, 396 sbm@Eomgdl 3mbbGodyEnom dobmgol doboggdne
MNBmgdadmbomgdgol. dmegmmdol ombmgbol dgdmbggzedn dob 9gmg-
33dmbomgdgdl sbm@zngmgdl 3Mgbowgb@ol LobgmdBogm MEINbgdmmo
©o dobo sdnbob@mains. Nlommgbo Ladgmbs s JmegMmdol ombmg-
6ol dgdmbggzgdol bogdomo gomom bBMgs dmgdymo, odsbmab, ,3mbl-
G0BNE0NO NRmgdsdmbomgdoms 396 asbbmEznmgda®, ,439960L bugg-
960898 0bmgal LagMmmbol Fgddbs” obgmo (36909008, BMImgdai dgnd-
mgds domosh gomome asbndamEmb. ombmgbol asmos, LajsMmmag-
mmb  3Mgbogbdn  sbmmEogmgdl  LadsMmmgdmng  Dgosdbgmagmmdal
o/E1-0b mEasbmgdal Lagdosbmdadg. ngo Namgdsdmbomos JgohgMmlb b
3539 4dmb /-0l dmogMmdol ob dJmogMmdol madgomdamolb sdGo, o9

9 0d3g, 89-11 dmbemob 0% d393764&o.
2 439, 89-15 dubeol 3g-4 3ub6d@o.

2 6439, 39-17 Baqbmo 3oMggemo 3u6d@o.
2 0439, 21-9 3qbmob 8g-2 3964@o0.
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ngo  9B0bssmdwogaqgds  3mbLbEoGmEnsl, bogmmsdmmabm  bgm3g3crmemg-
390L, 306mbgdlbs ©d mzom 3MgDowgbGol 8@ gdbai 3o. mamE 3bg-
©o3m, /-0l Jmozmmdol 890Dy LazmbbEoGmEom Bgwsdbgozgmmdab
anbdEos ©og30bms 3MgbogbGl o oMe bgo@MammEm mEasbml, Le-
3MbLbGoGmEom Lobsdommmmb. gomms 3dnbs, sgamol o/61-0b Fmozmmdolb
badoomgd@ogo  oJ&gdn  Bgbodsdobmdedn <mbos oyml  sMedbmemmo
bogFom-babgmdBogmgdmng 396mbgdmsb, oMsdgo 396mbi3qdmgdamy  od-
&qdmaboz (39bnab@ol 998 gdn). ymzgmongg D9dmembndbammol 39dwga,
dbgmons  gobondmmo  ogomol  o/G-0b  938mbmInmEmdadg, ondEsy, ox
bogombl 3gmeg dbGnwsb Fgsbgoozm, ogoms donb 939m9L doamdamgm-
35805, 30@Mg Lojommzggemmb ©obomAgbo Mganmbgdn. dob od3b  aom3-
39mo  obsbbamo o3@mbmdns, ngo asbzaMassglb sgnmmdMog gowe-
Lobagdbs ©o dmbazmMgdmgdl, obgsg, LogMomm-Labgmdbogmgdmango ao-
©obobogdnmab 0mgdl Bomb. gb sobobgds 30g3 oMol gzmbmdnzadby,
mdgmoE 9@cOm dgBom gobzomamgdanmns, 30@Mg Mg dg@o Jgdm-
bogmgdal ddmbg gmmal 3mEGEGalL Mggombo.

3. ogbadgmon
3.1. 3mb39g(30900 ogbadgmdyg

dob 89dga, Mo LafoMmmgzgemmd omMmaboodEos ©o3aMas sgbsdgmbe
©o badshodmmbyg, bggmmdgh, om Mo gmmIgdoo oMol Jgbadmgdgmn
GatoGmEonmo Jomosbmdolb smwggbs, s dgadmgds Fgmegzabgdaemo
0dbslb 83 ™m0 ©g gog@m Lobgmdbogmbmgal. @Eboswos, Mmd sdacal
33@mbmdnnl 3bgssbn Imogmol Jgmagadgds Fgmdmgdgmns. dmao gg-
©gc3mndIL sbobgmgdl 3sbsgem, dmang Monm NboGemMmndIL o Lob-
&0go 9B0bssmdmgagds ggogamae 36Mnb(039dL. ®mwdEs, swbsbndbe-
308 obog, Gmd gb 3OmMdmgds s sMalb  BowsbabgmdBogmgdmagn
360336g9cmmdal, dob LagMmmadmEmobm dabd@adgdn dgndnbs @ dgzmo Msd
bogmadmmabm domgddg oMol @admzngdnmon. 30bs0sb dmgzgmgboms
adbzomamgds dbmmmae LajoMmmggammb dogH Jgmogadgdymm 3Mmgddgddy
36 oMol ©idmzn@gdnmon, GgMmodmmogmo dmbBymdol Lagombal  asb-
LoDl EOML sbamhAgbo LajoMmmggammb 0bGgmgbgdoi Mbwms ngbgl
aomgzaemalbbobgdmmo. Lob@gds ImEggdnmo 9bos aymb LajeMmgzgmmb
063006 bmEna@mM-93mbmdogne  asbzomamgdsdy w©o asbzomamgdnm
bodomggmmBo, smdsm, M@cmm sgzomo ndbgds sgbadgmol oymmog-
39, 30Mg dbmemmo 3adogmo boGyzgdom. bajeommggemmd mbos dgddbals
obgmo 3oMmdgdo, Gmd dob 30 96 ondMMbmb sgbabgmon, sgbabgmn
®m300mb ©8dMNbogl LajsmmggemmBo.

sg3bodgmal LadoMmmmgdMmogo LEGdGNLbo adbolbodmggds 1978 Bmol 6
036abol 3mbbEoGmEoom, Gmdgmdai 2000 Bwmob 8 ©g39ddogmlb (33emn-
™gd900  ©d ©333@g0gda  Bgo@obs ©g3bommdadn dymgds  sgbadgmals
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Mbg609b3s Lodgmd.? smbsbnBbsgos, MM mogor sxubsbymol ©g BoJG™
bgmobaggemgdad 1994 Bgemb doomm sg3bbolb 3mbLbEoGmEns. sgbsdgmmsb
©o39330Mgd0om  «MadEegn  3mbEgyoe @ dmbadmgds sMLgdmdL. dgs-
bogfroms ©o dmmodogmbos oo bsbomn gdbmmds bagombolb 9gog-
(omnddob 360b(30390Dg goabyzgBel. domash ombabnBdbsgns, mgone-
a0 9.6, dmogbob ©mzndgbo - 3m33g@gbinoms godogsbol 3Mnbzo-
3980 odomoblbs ©s bmbwdl Bl dm@abol ©m3ndgbdn omgzgamab-
B0bgdlb  Lmgg@gbmemo  sgbabgmalb  bagg@gbmem LojsmggemmBo  Fgdmb-
3ol oo BmMolb ogdnmo Bgmobbdqgdol Loggmdzgmdy. gb @m3«ndgbdon
83blbodm3maslh mdomoblbs ©s bmbadl FmEAolb ggogMeman&o Bgmebbdg-
oL 9Mbgdmdalb, o3 Bgmsbbdgdol 3gmombnbowabogmen BgbEmmgdol
300 mgdmmqdalb, ondEs bogmgdsm gbgds LajsMmmzgemmb Jomnsb GgFon-
GmEromem dmBymdab.

BgEgMemnddal sMhgzal Bgdmbggzedo Logombol gowabyszg®s Bgbad-
mgdgmos mMo gm@mdoo: d) mEbadogd@nsbo ggogMains, MmdgmBag
B9geMsEonma Labgmdbogmb badogd@o ndbgds sgbsDdgmo o wabamhy-
bo  LajoMmggemm; 8) obodgdMommo  ggogmMainsy, Mmdgmdnig  0gbgds
0d@9bndyg Lmdogd@o, EmIgmmagsh sgbadgol gdbgds  3mI3gGgbinals
y3gmodg domamon bofolbbo?®. adbgobommo  moomgamo  domgsbols do-
B963g6mbommds, Mmame sgbsdgmobmgal, obg wobsmhgbo Lojsrmgg-
mmbogab.

3.2. mEAbwdagd@nsba ggogMamnddn

mEbadogd@osbo  sby  dodmmaemmo  ggEgmoEns  ©gdbabdgamainal
domaee  Mobgb BgoEesb. mEbadogddnsbo ggogMszgos omzmgds ddndg
B909M9(3050, 306300306 mommgnm bsboml oMl @onbsbmb Labgemd-
Bogm o 9Mmdsbol 9ynegdab, Mmam&g Ladomobdomm dbamglb. og-
©yEdEommo  LabgmdBogmb LbEsdomammds 39369 oMol ©adm3znwg-
dgemo  dobdo  gogMmosbgdnmn  bydagdBgdol Mampgbmdadg. dodmeme-
Mmoo ggegmeEnnl Mmmb ggogmomaed bymobagmgdsl Fgbadmgdemm-
b oMo 393l gdBmbalbBmmmb  ggmgMainal  budogdms gMmagHo-
aoblbgaggdmmo 0bGgMgbgdo w©s bgmobngmgdal Laddnsbmds dadsMmme-
oo 83 MmO Lydagd@L dmEol 3mbLgbbybol Fowbgzalzgh. of ggwgo-
m0Ddo 396 ©ogyMEbmds Lbgomabbgs GgMoGmEmonmn ghomgnmob 3mo-
mo3nsb, Mmdgmoi 0bGgadogonm gnbdinsl sLEMmgdl LabgmdBogm-
do. dndmmaoMmmo ggEgmamaddol degamomgdos Mmogdoobs ©d boo-
boemgboonl 3938060, Agbmbemmagagzns, LgMdgm-Rg@bmgmEmonl 3933060
(9:8. 330Mg omambemsgos), dgmgos ©o bbg.” sdsmash doMggmo Lodo
1339 ©@303smy, bmemm  dgmaonslt LgMomdymo 3EMomgdgda  ogsl o3
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The Past of Territorial Organization of Georgia and Its Perspective
Summary
Lana Tsanava®

Territorial organization of the state is one of the most important issues which is ac-
tively studied and researched under the constitutional law theory. It is a subject of par-
ticular importance for Georgia, which nowadays, again, is in search of an organic form
of its territorial organization. A lawmaker has delayed the determination of that issue
for future and bounded it to the restoration of country’s territorial integrity. However,
indetermination of this issue has been rather harmful, hampering the social-economic
development of the state. No doubt, the restoration of country’s territorial integrity
should be the state priority, but the condition of the rest of Georgia is not less impor-
tant either. Economic retardation of regions, as well as growing urbanization, contri-
butes to emptiness of the regions, aiding to possible possession of Georgia’s indigen-
ous territories. Therefore, apart from the importance of the state’s vertical distribution
for ensuring democracy and freedom, strengthening the regions economically, socially,
culturally or in a political way is vitally important for the existence of the state.

The most suitable territorial-organization form for Georgia should be chosen, con-
sidering the country's historical and other specificities. Unlike Russia, the Golden
Horde, or other Asian Empires, Georgia has never been a strictly centralized state; ra-
ther always more or less encompassing democratic ways of government. When ap-
pointing a person as a local governor, a royal authority used to choose a candidate from
the same region. Besides, Georgia did not change traditional governing rules in regions
it joined, leaving them intact'.Such policy found its reflection in culture, customs and
traditions of the country’s historical regions, making each of them unique and different.
Despite the fact that during the centuries Georgia itself was under the rule of Russian
Empire (the different systems of it), eradicating deeply rooted regional specifics from
Georgians’ psychics and minds appeared to be futile’. By losing its statehood Georgia
lost its historical path of development, dissolving traditional governing ways. Since the
Golden Horde conquest, Georgia became a part of Mongolia, Turkey, Iran, and finally
— the Russian Empire.

After the liberation from the Russian Empire the subject of determination of the
state’s territorial organization became a priority once again. The first Georgian consti-
tution, adopted on February 21th, 1921, stated that “Georgia is a free, independent and
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indivisible state”. The constitution granted an autonomy to Abkhazia, Muslim Georgia
(district of Batumi) and Zakatala. However, the annexation of Georgia made its appli-
cation impossible. Notably, after Soviet occupation, the Bolsheviks created one more
autonomous entity, such as autonomous district (oblast) of South Ossetia.” In 1991,
after becoming independent again, the separatist movement was reactivated resulting in
losing Georgia’s control over Abkhazia and so called South Ossetia.

The next Constitution of 1995 left the issue of country's territorial organization
open, outlining only the contours of the future draft. However, the Constitution should
not be at all a future vision or a program of action®.In accordance with a second article
of the Constitution “the territorial organization of Georgia will be defined by a Consti-
tutional statute based on the principle of separation powers, after a complete restoration
of Georgia’s jurisdiction within country's whole territory”. Article 3, part 1 of the 1995
Constitution regulates issues related to the State's exclusive competence; while part 2
of the same article concludes that joint governance issues are to be defined separately.
In addition, according to the Article 4, “after creation and formation of local govern-
ment bodies of appropriate conditions on Georgia’s whole territory, the Parliament of
Georgia will be introduced by two chambers: The Council of the Republic and the Se-
nate™. Three forms of the State territorial organization are known: Unitary, Regional
and Federal. The Senate is considered to be as a representative body of the territorial
units. To sum up, an analysis of above-mentioned articles leads to the conclusion that
after a restoration of territorial integrity, a lawmaker plans to form: minimum a decen-
tralized and maximum - a federal state, because issues of power separation, bicameral
parliament and its upper chamber (senate), as a territorial representative body, are typi-
cal for a wide decentralization or federalism. Therefore, while discussing the issue of
the territorial organization, it’s Regional and Federal form should be regarded as the
most compliant to the Constitution. In case of Georgia, it is appropriate and adequate to
reject a unitary form of territorial governance due to the following reasons: 1) the eth-
nical conflicts and existing autonomies; 2) growing role and necessity of the territorial
units; 3) the organic role of decentralization as a part of Georgian history, the source of
its diversity.

While discussing the subject of country's territorial organization the issue of its ter-
ritorial integrity comes to the first place. It is worth noting that this problem seized to
be only a domestic matter. Nowadays, by acquiring an international scope its resolution
became largely dependent on international powers. Therefore, while determining coun-
try’s territorial organization issue, primarily the interests of the rest of Georgia must be
considered. The system should be adapted in a way to ensure an equal social-economic
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development. It will be easier to persuade Abkhazia by applying to a developed Geor-
gia, and not - only empty words.

The major part of scientists and politicians support the idea of federalism. Its adop-
tion may solve the problem in two possible ways: a) Bipolar Federation, comprising
Abkhazia and the rest of Georgia; b) Asymmetric Federalism, containing several units,
among whom Abkhazia will be granted the widest competence.’

Bipolar Federalism involves high risk of disintegration. Here, unlike an Asymme-
tric Federalism, State can’t rely on a coalition of different state units and government
activities are directed to reach a consensus between two federal unities. There is no
successful example of Bipolar Federalism within Europe.” If adopted, it will deepen a
rift between Abkhazia and the rest of Georgia. Not to mention that on the one hand
there will be Abkhazia granted certain privileges and concession and on the other - the
rest of the regions lacking the same rights.

Asymmetric Multi-polar system of territorial organization therefore is preferable to
its Bipolar Federation form. In this case, Georgia will have a possibility to neutralize
the interests of Abkhazian representatives on the national level and in everyday rela-
tions. However, it should be considered that federalism has its own “flaws”. The viola-
tion of territorial integrity leads to the disruption of government, representing the
state’s will. In other words, the State will be dissolved, if federation entities stop coop-
eration with central government®. Besides, federalism is the most radical alternative to
the decentralization, planned by the State Constitution. If we take into account current
(strict) centralization, shifting from a strict centralization towards radical decentraliza-
tion will be considered as moving from one extremity to another’. Therefore, if there is
a choice between a federalism and regionalism, regionalism tends to be more beneficial
for the Georgian reality per se.

Regionalism is a modest model. It integrates positive aspects of federalism and uni-
tary form of state organization at the same time including both elements of centraliza-
tion and decentralization, as well as - freedom and coercion. Centralization is necessary
for implementation of the radical reforms, while decentralization is necessary for en-
suring freedom. These two aspects will contribute to establishing Georgia as a devel-
oped country socially and economically. In addition, it is also worth noting that Spain
used regionalism for regulating its ethnic conflicts, while Italy still uses it to reduce
economical misbalance. And Georgia is facing both of these problems.
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The present article extensively examines the relevant circumstances explaining why
Georgia should choose a regionalism, what kind of regionalism should be developed
and what legal status should Abkhazia have in the region.
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Opinions Regarding Several Issues
Concerning the Project of Constitutional Amendments

Summary
Giorgi Kakhiani®

This work reviews the substantial issues about constitutional reform of 2010 and
determines presumable consequences, which are feasible from this reform. The author,
also, distinctly expresses his attitude to the issues, which are examined in this work.

First of all, the author examines the reasons why it became necessary to carry out
constitutional reform and to modify the model of governance. He specifies on this
regard that according to the constitutional experience, the institute of president does
not enjoy sufficient confidence, therefore it was necessary to implement new model of
governance and the idea about establishment of semi-parliamentary model was
proposed, which was approved on the plenary meeting. The reform is mainly
concerned with the formation of government. After the reform this process will be
entirely performed by the Parliament, that is a truly positive phenomenon.

According to the aforementioned fact, the epicenter of the political life will be
transferred to the Parliament, which means that the new era in the Georgian
constitutionalism is beginning. There are certain risks on this regard. These mentioned
risks result from the fact that the political Parties and related culture are not steadily
developed in the Georgian constitutionalism. If we look at the political history of
Georgia, when the Party leaves the authority, it leaves political arena too. However if
we take into account how they were leaving the authority, the above mentioned fact
becomes understandable. Hopefully, the modification of the governance model will
develop the multi-party system, strengthen political parties and improve electoral
environment.

The main purpose of the Constitutional Commission is to balance the relationship
between Executive and Legislative branches of Authority, which was represented in
the article 81 as constructive vote of non-confidence. This mentioned procedure may
extend to three months and it would be better if shorter terms were established in
respect of overcoming the crisis.

The fundamental changes were carried out in terms of Judicial Authority. The
permanent appointment of the judges must be estimated positively. This fact will
increase the quality of independence of the judges. But if the independence of the court
is under the question, the problem must not be searched among constitutional norms,
because even the existing constitutional norms contain sufficient regulations which
grant independence to the court. Three years probationary period is also important in
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the judiciary reform, which may be fixed to the judges before permanent appointment
pursuant to the project. There are certain risks in receiving such mechanism, because,
theoretically, it is possible that mentioned probationary period may be abused by the
monitoring body against the judges who are appointed temporary and only “desirable”
judges may be appointed permanently.

It is also significant that the constitutional court was granted supplementary
authorities, which, on the one hand will be additional guarantee for the performance of
constitutional regulations and on the other hand will increase the participation quality
of courts in the constitutional dispute resolution. The re-election of chairperson of
Constitutional Court was prohibited before reform. If the re-election of chairperson is
available, the legislation must, simultaneously, determine that only Constitutional
Court can decide this question and there must not be the necessity of further agreement
on once agreed candidate.

It would be better, if the rights of parliamentary minority were significantly
increased by constitutional reform. It is true that certain modification was established
in favor of them like the initiation of the creation of investigation commission not by
one-fourth but by one-fifth of the MPs, but, actually, the condition of minority was not
improved, because the decision about the creation of commission is received by
majority. According to the purpose of protection minority rights, as a member of the
Constitutional Commission I did not support the idea of abolition of the institute of
Organic Act. I think that to increase the role of parliamentary minority in the formation
process of the Chamber of Control and in the election of Ombudsman, will be
significant instrument in the hands of minority in terms of monitoring the Executive
Authority.

Finally, despite some remarks, the constitutional reform still must be estimated
positively and evaluated as a progressive step.
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The Institute of Countersign:
European Experience and Georgian Perspectives

Summary
Giorgi Kverenchkhiladze”

This work deals with the period of development and introduction of institute of
countersign, perspectives of its development in Georgia and the Opinion of Venice
Commission regarding the introduction of this institute into the constitutional life of
Georgia.

Countersign refers to a co-signature by the prime minister on legal acts (issued) by
the head of the state. In this case the responsibility of enforcing the act lies on the
government. As usual in the contemporary constitutional justice systems
countersigning is inculcated in terms of functional dualism of the executive branch.
The conflict between the sovereignty of monarch and the principle of legal supremacy
of the parliament is the reason for inevitability of inculcation of this institute.
Therefore, the main objective of the institute of countersign does not refer to relying
responsibility on the signer but to drop a boundary between the functions and
competences of the executive branch and the head of the state.

It is significant that in constitutional justice practice countersigning refers to the
realization of those authorities of the head of the state which are in connection with
exercising the executive power. The mechanism of countersign is inculcated in those
countries where the mechanisms of political responsibility of government to the
parliament exist. The institute of countersign appears to be the constitutional guarantee
of independence and autonomy of government towards the head of the state and at final
point serves to ensure the realization of the principle of separation of power.

The work underlines the reason for inevitability of inculcation of this institute in
Georgia. The reason was the recommendation expressed in the conclusion of the
Opinion of Venice Commission, according to which the constitution of Georgia should
“give the Government and not the President the task of implementing the policy of the
executive branch”. Achieving this goal is possible by the formation of supremacy of
the government in the executive branch and separating it from the head of the state
while implementing the executive policy. The opinion was taken into consideration in
the project of constitutional amendments and article 73] inculcated the institute of
countersign. The work discusses exceptions stated in the article 73[0. Specifically in
the case of war inevitability of countersigning does not cover acts promulgated by the
president. Herewith article 73] of the project of constitutional amendments establishes
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the circle of issues in connection with which the acts promulgated by the president do
not submit to countersign.

Analysis of the Opinion of Venice commission made it possible to conclude the
following: the circle of acts promulgated by the head of the state which require
countersigning established in Article 730 of the project of constitutional amendments
should be broadened. The mechanism of countersign should cover such authorities of
the president as declaring or canceling a state martial law, appointing military officials
and etc.

As a conclusion we can sum up that the institute of countersign on one hand,
ensures the growth of the role of president as a neutral arbiter among the authorized
institutes and stipulates the process of formation of the independent and responsible
government but it also requires significant improvements.
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Prince David — European Lawyer
Summary
Marina Garishvili*

The multi-century culture of Georgia left its indelible traces in the history of
Georgian legal thinking. Multiple generations of Georgian academic writers did their
best to ensure that that in terms of legal tradition our country did not lag behind the
other developed nations.

In the second half of the 18" century, the urgent implementation of reforms in
Eastern Georgia evoked massive public interest. One of the initiators of these reforms
was David, son of George Bagrationi' (Batonishvili®), the last heir of the throne of
Kartl-Kakheti.

His political and legal ideology was influenced by the Enlightenment, established in
his epoch. The above-mentioned factors strengthened David Batonishvil’s
aspirations towards legality and order.

David tried to promote his own ideas; however, the reality of his time did not allow
an emergence of a new form of governance and pushed for maintenance the existing
obsolete absolutism. According to the David, the Monarch, governing the country
independently from separate layers, had the legitimate power to establish the strong
central government. The Monarch steadily led the uniform policy and legislation.

David Bagrationi was born on July 1%, 1767, in the royal family of George XII and
Queen Ketevan. He fluently mastered Russian, Persian, German, French, English and
Greek languages. With grandfather’s assistance and his own desire, David pursued the
studies in Russia. However, after the annexation of Kartl-Kakheti in 1803, all
members of the royal family, among them David Bagrationi, exiled in Russia.

Interestingly, there is no field of law, where David Batonishvili, a recognized
genius, did not make a contribution. Number of translations, original scientific and
artistic works belongs to David Batonishvili. Among them “The Law of David
Batonishvili” bears the particular importance.

To comprehend David’s ideology, it’s important to explore his opinion about
Natural law.

The Natural law doctrine, alongside with other progressive ideas, emerged in
Georgia in the second half of the eighteenth century. However, in general, Natural law
or “Faith” was not foreign for Georgian science. David Batonishvili extended this new

* Ph.D., Associate Professor at Ivane Javakhishvili Tbilisi State University.
! Royal Dynasty of Georgia.
? Prince.
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doctrine into his works. His views about Natural law are set out in his law book
“Justice of David Batonishvili”.

Author of this law book, often appeals to the Natural law, which is not a field of law
by modern understanding. According to David’s opinion, the legislation had to
conform to the Natural law, despite the fact that the royal authority established the
legislation. The idea of equality and freedom is reflected in the “Justice of David
Batonishvili.” David believes that encroachment of human life and health is against
Natural law. The general rule establishes the death penalty for a murder and “payment
for blood”- for wound or other sanction that may be changed.’

David Batonishvili develops Natural legal doctrine in his other works, such as
“Akhali Shikhi”*. Apart from that, Georgian legal history is full of significant
masterpieces, developed by various legislators since IX century.

In the second half of the eighteenth century the ideas of European educators
penetrated into Georgia. David Batonishvili, as the patriarch of the Georgian
enlightenment, led the process of implementation of these ideas in the local legislation.
The progressive disposition of his opinions is expressed in the rule of law, legitimacy
and universal recognition of unlawfulness.

David Bagrationi (Batonishvili) is a distinguished phenomenon in the history of
Georgian legal thinking. He represents a professional lawyer and a research — theorist.
Through his concept of progressive arrangement, according to the state and justice,
time and situation, as well as his multiple valuable works, David Bagrationi made an
important contribution to the development of Georgian society.

® Prince David, Review, art. 595-596, Thilisi, 1959, p- 319.
* Kikodze G., History of Georgian Literature, XIX century, Tbilisi, 1947, p. 19.
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gmbogmo MEmogMomdal Labgmomaes 66m60Q0.67 bLodgmbool sMbo 3o
anmolbbdmdl Mmameg 9M00gM0;mbsddMmmImmdabs ©s  abdamgdal,
obg, gm0 dbamol Romggammdsl dgmeg dbamol gobbagnmmgdym 3ma-
39896(30580. g3nbzm3mbn gdmEhnmgds LobgmdBogmbs s dob 30b6mbgdl,
magmeig  dmdomadg.  babgmdbogmlb  Bamdmdomagbgmo 30 g3amgbosl
9dmEhomgds Mmamm g3egbool Bgzco - gmogomo swpsdnsbo, Mm-
dgmoi baeob bLbsdn g3mgboobgeb @obdamgdal 9dgdlb. Labgmdbogm
93gboobogsb  dmEomam, Laymogm  89d6gmdal  gamol;  g3amgbos 30
0dMmobgeb ©a3obmgdagma dmgamgmdal gebbmmzogmgdada Labgmdbo-
amb dboMmoaggmsl 0mgdlb. Labgmdbogm gom@gdamns, g3mgboal Bgbo-
33300 dnmmdgdn Bg‘gdaﬁobeg.

oMo mdogdmamo 93mgbos gemdl dgddamodn dgibogmgdol Lo-
boglgl. Jgbedadabaw, gizegbosbs o Labgmdbogmb Fmmalb MBmngHom-

dob ogamyma LobGgdob gmEmInmomgds daMmommdsnEgdmuMma g3emg-
Loob  LBogmgdolb  Lagndzgmdg oMol Fgbadmgdgemon.  bagzemgbom-

% @mmodg 0., domommo bods@mmoal dggmgdn, G§mdo Ill, mdomobo, 1970, 798.
6 3430bo 3. 0., gobmbognmo Lbodstmomo, mdomabo, 2010, 194-195.
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bobgmdBogmgd@mngn MO0y 0368ddMmMImmds m@dbGogo  Fmgmgbas.
ob@meonmow, gb bob@gds Bgodmgdmos addmdnTeggdnmoym Ibmemma
obgo  babgmdbogmdn, mdgemng ‘OQOQUL) 96m3bmem  Lobdnbogo
dommnmdsngdmac g3mgboasl anoﬁ){]bQo

93gbosbs @s LobgmdBogmb asblbbgsggdnmn <Mamgds-dmgsmgmdgdo
odzm, dogmad, doMmommdsngdemamn 93mgbool LEsgmgdoom, dso gMomon
bLabBynbo goshbosm - mEAagzg 0bLGoGNE0 IM®030Egbgdnmns. odgwsb
a3dmdnbamy, g3maboabs o Labgmdbogmb gMmn LagMom s Jmsgemn
dodsbo dgMmomolb Jbsbamgdes: ,,M8dgomem dob Foge w©ogdoms ymazgmosgy
(39033060 ©d Jmgysboly Bgws, bomummbo ©s sMd-bommmbo, oby oa
bogoombo, obm  om gMamgdsbo, aobs 9w dmozcmdsbn, anbs o9

«70

39m3B0g3qdebn, - ymggemngg dob dogem @ dobs dndomo ©ogda@o

69 Od
7 3\53@3 dmgogdamabs Bogbo gmmsbgmms dndomm, 1:16.
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Collaboration of the Church and the State
on the Example of the 1748 Local Council

Summary
Otar Machaidze"

The paper covers and describes the collaboration between the orthodox church of
Georgia and the kingdom of East Georgia, on the example of the 1748 council of the
church of Georgia. The paper consists of six chapters. It covers general teaching of the
Christianity regarding the relationship of the church and the state, the period of the
reigning king Erekle II of Georgia, circumstances prior to the 1748 council, the King as
a convoker of the council, the canons of the council and the conclusion.

The introduction covers the general teaching of the Christianity regarding the
relationship of the church and the state, based on the teachings of our Lord, his holy
apostles and holy fathers, who have taught the followers how the church can
collaborate with the state and how a Christian ruler of the state is obliged to respect and
consider the church.

II chapter describes the period of the reign of king Erekle II. This period was one of
the most difficult according to the social and political conditions of those times. But
also this was the period when Georgians restored the right to have a Christian king that
was seized by the Persian shahs since late 1600. King Erekle II’s reign is marked in the
history of Georgia by the start of the final struggle to save the Christianity, the church
and the whole country. All of these matters are given in this chapter.

Chapter III refers to the circumstances prior to the council. The supremacy of Persia
over Georgia had very negative influence on not only orthodox parish, but the
clergymen as well. These anti-Christian politics of Persia Shahs resulted with the lost
of knowledge of the Christian faith, degeneration of the population from the point of
view of the Christian ethics and abrogation of ecclesiastical canons by the bishops and
priests. So the council pointed the goal to fully restore and strengthen orthodox faith
and the canonical order of the church.

In the IV chapter is discussed the king Erekle II as the convoker of the church
council. The discussion reviews the examples of the ecumenical councils and other
local councils of Georgia. Ecumenical councils were convoked by byzantine emperor
and such practice was also common in Georgia.

The V chapter analyzes the canon of the council where the kingdom agrees to
protect the property of the church. This canon as the protector of the interests of the
church can be considered as a good example of the collaboration between the church
and the state.

* Student at Ivane Javakhishvili Tbilisi State University.
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The VI chapter is summing up the relationship between the church and the state in
the discussed period. Here is given also the reasons what leaded the relationship to
such firm collaboration and also explanation of the necessity of symphony between the
two god-established institutions.

The aim of the paper is to discuss the reflection of the Christian teaching on the
1748’s council, to show the necessity of the collaboration and balance between the
church and the state and to introduce to the reader the aims of the above-mentioned
council for the fulfillment of the church’s teaching.
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39896 3gdgMamg
morﬁﬁé’ﬁa @odo 56‘75300'36’*

0@ mbds mods 3Mga30dgd dJobmgs LajeMmggemmb 3mbbEognEnal dg-
bobgd hgdo ImbabEgdgdol go@dmzgds (3mbLENGNEool 3Mmgd@al nb-
amoban@gbmgabn  mamadebo Bobsdmgdamy bomzszgzol s3@m@ds  godmg-

3946@d bogsmm bodsGomol bgemnbogmendo - JOR 46 (1998), S. 406 ff.).
bLoodmgbgdonm 3obEMmgd 83 obmgbsl, doom wgcm, ™I oo 3s38on-
30bgdnb gMdbmdom 306 asbdbggzomamn ,9360m3mmn bajoMmzgmmby,

dobo dmo@amo gnm@EEdmmo 3933300609mdabs ©d dgamdEmmmo bambol
dodoo.

dgbogama

dmygmemgdamo  dmmodoznmo  GEMabbgmmdszogdol gomMwad@gbo dm-
d96@0ob - 1989 Lommgdoms Bmoeosb (annus mirabilis), g36im3al dob-
3@odom hggb 3933069000 ,3mbLGoGNEonc0 bobgmdBogmb* boggmmBo
dndnbamg 306mbE39dmJdgmgdols s MgEgnEool 0bBgbbom@m 3Mmgbl.
dmEgdnmo GEobbam@mdszool GodomEo bndmdns omzgnm gc9dL Im-
(ol dodnbomg Lozebmbdwgdmm ,a5(39d0bs" @ ,domgdob 3MmEgbgda,
mdmol @Ombsg g mdsbgmnbasb mbos aobzsbbzomo  &qdLGal, dg;3-
60969d0L (mgmEngdn) o bLogmbbGodmiEombadsmmmgdmngn 3Mad@oznb
9398E0d. 936m3alb mA039 LagmbbEoGmEom babsdommmm - g3mm3dnl
3938060l babsdMmmm s 936m30b  d©adnsbol mMaymgdosms Lobsdam-
omm - hsmommos 83 39dmddgogdom 3GmgbBn. Fgbadsdobow, Fgoe-
Mgdomo  LazmbbEoGmEom LadsEmamon, Emam@Eg  gard@aFoms  dg-

@oMmyds  (Kulturvergleichung), wgd<memmdl  306mbols  g063sm@gdals  sbaen
dgomeolb - Bgmamgdombadsmmmgdmngo dgommenlb 36033bgmmdal, Mm-
am@ @3 ,0gbmmg” dgomen - gmoomnb jo6cr gmb bsgnbol doge ©ad3-
300Mqdnemn (1840) mobo 3mobozn@o dgomool g39Mooom. gubiEom-
boma@badommmadmongn mgambodmobom mbos gondogxbmb 3mBLEGOEwW-
30d2md Bgemgds, Mmammg 0bGgMmdmgBeiEnol Byseim gmmo dbeng dm-
bodsmoengms ©d dybogmoms ©s dgmeg dbcrog boymbbgodaom dmeno-
Bogmbos bgmBo. gamgobmogdnmo GgdbGoms Loggbmmmdmogo 3s6o-
©ngdalb  (1989) B9dwgas @bowo gobws, GmI dzgmo 3mbLE0GmEonc
gommds  a3bbadbmagMmme  J39ysbadn, dmaznebgdom 0degg J39ysbols o
dgdmdgem 9080 G9dLEMemnEe  3mbbBoGaomE  bagagbmdg 0dbgds
oygaboemn. sda39Me dmbos agmMdsbool ggogMegommo Mgb3ndemngab
LogmbLbGoGmEom babsdeMmmml  3Mod@ozob ,dgonbgde” semdmbagmym

¥ 0356y gosobnBzomol Lobgmmdol mdomobol LobgmdBogm wboggmbodgdol sbobEgbd-
3mggbmma.
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9360m30b,  dog@ad  sbgzg  Fzgoiscool  GgdbEmemam  Loggbamgddo.
9360m30b  3@3d0sbol Mgmgdsms Labsdsmmmmb doMomsmo Mamgdgdl
omd&c0bs, 936m30lb  d©sdnsbol  Mgmgdsms  3mbigbnol  mebsbldsw,
dyomom 033300MdL saonmb Mgam@mdnmgdol 3MmEgbdn dymen omdm-
bogmgo  936m30b  bobgmdBogmms 3mbLbEomEngdol &9JLGTn. omd(ze,
9b oF M0l omdbMogo 3MmEgbo. W30zl ymamobs, ndgmos badm-
dogmm@ ©obagmaen 3mMbLGoGmEonco LobgmdBogmgdai s39sds0 M-
am@docgdol 3GMmEgbdn dymagon semdmbogmamo  3mbbEogmEgdol  b-
M3930MEOMdoboash  aoboamnsb ,Bmoambgdabe  (Bspomomow, owbosg
abamgmol bogdemm 430800 3mbbEoGnEonco GgdbEnbogsb, md-
ool dobgogomsi MdEncgbmdsbn Bomdmoewaqbgb ,LabgmdBogmgdmngn
d39690mmdals ggad@mmb«).

1. 369533« emgdo

3Nm@nmmmaonm  dg3bogfgdems  mzgambabMmobom, 36Mgeddnmgda
dogbomaggds 3Mmmmagdl, 3Mgmaoogdl, 939MG0ncMgdb. 3Mgaddnmgdals
d9839mdom brgds dogmo 3mbbGodmiool 360336gemmdal ©oyzabs dmde-
madgmamgal goboggd gbadg, Mo domo gmemol Fmagdal gdbabuymgde.
3619030 mgdo  NbONb39mymazgb  3mbLEaGNEoNEma obGmAool aswsdy-
dog900bs @y 3MbLGoGNEonca dmdagmol 3Mmamadne  asdm(3gdab.
8336133900 m33mbabdMobom, obobo Bamdmowagbgb dggmo 3mbLEOEW-
300l 3mbiEgd®mo@l. dom ozm bm@mdsGommo doms ©s dgbbgzm ,MHmal
bgmgmmdsbmeb” gMma bgdabdogmo Labgmdbogmgdmngo gnbjioab
3Mb369@0dgdo.

bodoMmggmmb 3mbbGodmEnal 369addmms dgqbadsadgds 36gaddame-
momgol bogom@gdnmm ogm@one dmobmgbgdb. ob oMol dzogom ©o
aoboggdn  Bobsombol o ogwdbgdl  360d3bgemmgsb  3MbLE0GM NG
3606(30398L  (Bogamomaw  ,bm@nsmama  babgmdBogmb®, |, mamqgdgdabs
©o ®330bmggmgdgdal* o d3300mdolb 3M0b(303gdL) ©d SBsMImgdl ob-
GmEomm  asbaMmdmdommdal, obogblb s obEmEMoolb  asedndegzgdal
1921 Bemolb 3mbbEo@mEnadg domomgdoo. 8dnbo dowbBgzs yzgms 3mbL-
&o@mEone Labgmdbogmb Mmoo Bgndmos. b3nmsw obobo Fgabgde-
o db©gbgb obGmEonmno ®8b63ndwgztimdal gobmagfsl Babsmg 3mbL-
&o@mEonco dogmdamgmdobogsb.

83bbognmMgdmma  Jgdol wombos 3mbLE0GNEnol 369eddmmals  go-
bLGs ,bojemmzggmml dmdomagdggddg” domomgdom. gl admggs ,bodmdfs-
@ofm  @gdmimsBonb”  ©83330060950L  Jgbodmgdmmdsl.  dmgsemogggdo
m039®39 93953619396 3MBLGOGME0dL! g9@3sbnnl FobBGedom gl gedgos
dbmemme 1992 Byl domgdamds dM0bpgbdnmanl sbomds 3mbLE0Ex-
303d. doMoms@am 3Mgeddmmgdo 0bygds Lbombbge, Gmameg 3mbLbEo-
&mEnob ©edgndbgdgm domadg domomgdoom, Gog bogobs s mabmb
dogc ©393300Mgdnmn gMmabammo GEMomogool asgmabss. Rgdo sBMo0om,
bodommzggemmlb 1995 Bmols 3mbb@odmnsd m3909bo GgdbEmamamo bo-
agbno somMhbos.
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2. doMomo MHPmIoomd JdGomman

bodoMmggemmb  3mbbGodmEnado  gobd@zoEgdnmo  s@adnsbol doMa-
o0 NRmgdgda (Inbemagdo 12-47), domasbo boboo o9 omzg dnbeng-
doo dmgdmo, dbmemme ,3Jgeve oMb, s dg@Laig ndbabumgdl.
dmEgdnmo  Fnbegdo  sMsmey  dogbomoggds  doMomomo  Mymgdgdal
3606(303900L  obddgmmzg  asbznmamgdal Laggbaml, oMsdgo  ods-0g
bEOnmosm sbamb, ,Lagmmem* bm@dabsi B93b30gd0m, dosgomome Mm-
am@o@Ess 37-9 dqbemob dg-5 3mbiGn. goblbagmomgdmmo  8xbndgbab
mombos Rgd dogm ,doMomomo Mamgdgdol gobzomemgdol dncmmdow*
(Grundrechtsentwicklungsklausel) 6m@gdamo 39-9 dgqbemo. dmEgdnemo  3o-
mds  0degsy Ladmdsgemm@  0dolb  LaByamgdal, Omd  asbzomamgdnm
0dbgb LEOMmoo sbomo, Eomzgnmo doMomowo N@mgds, 3gMdmo 30
bodngg LabgmdBogm gubjEool dgdzgmdom. MabazznMggmns, Mbgdmdl
dmEgdnmo bm@dob mEbmeemo Bobsdmmdgwgdn, degasmomam 1992 Bealb
gbEmMbgmal 3mbLbEodmEnab 39-10 dnbeon, o9dzs LbojesMmggemmb  3mbL-
&odaEoob 39-g dqbemlb o3l LEOMmos ,Lagnmamo Labg“. dgagzodmons
dmnodgbmoen ©i3gmmEme, o9 bdjsMmggmmBo, dmdwgzbm Bmgdal
dobdomdy, Mmdgmo 3om3gnmo doMomsn Nimgds 0dbgds Bgdmddgwg-
domae  adbzomemgdnmon dmgdnmo 3M0bindal  Lagndzgmdg  (dgbad-
@md, FIGYOgmo 0@bG™IoL 9ymgde?). Fomggr dofomer 9q-
mgdomd adM3bGngdalbogsh, asbbozmmmgdmma 3068360l moMmbns sws-
dosbol 308030bs ©o aMbgdolb @o33ol 3mbzMgBnDgds 3g-17 Fabemal
dg-2 31b3d@Tn. osbgsg Lsbodndms ssdnsbol JomMomn EbmsMgdal  ©o
396dm bggmmb ©g@omaen smbgms 39-20 dqbemol 3nMgqe 349648 30.
08039 0mddolb smzomgdgmo bLdydmasomgdmngn LagoMmmgdobamzal 396-
dm bogmoEgdobs o 39d3300Mgmdal mamgdol B9dmamoizol Jgbabgda
(21-9 3qbmo, 3060 39-2). nbmgsgonmos, 3mbLEGoGMEommo Bgosmg-
doomdol mgombabmoboom, sbgzg 23-9 dmbmol 39-2 316980, mIgmog
3Mdomaslb  ,89dmddgogdom  3GmgbBot  Romgseb. 24-9 dmbemols  d9-4
3964&0 dmaz0ambgdl 936Im30b sadnsbol wMgmgdoms 3mbzgbnabs ©o
Fqbsdodnbo, ULELINFMaol  930IM30b  d©ednsbol  Mogmgdoms  bobe-
dommmmBo a0b3@3039dnma ,badmasomgdmngn dmzomgdemmdol ©md-
& 0bob* (Gemeinwohljudikatur). @ababEAmml, dwbsbodbogns 30-g Fmbeolb
d9-2 37mbd@o (bobgemdbogmb gomgdnmgds ,bsdgbsmdgm 3mbzmEgbzonl
a3b30maMgdabasmgalb” bgmol Bgbymdol Bgbobgd). LajsMmggemmb  bob-
sembm  ©odzgmn (43-9 dmbmo) bgemb 9Bymdl domomsmo Mamgdgdals
©o(3356 RAgd Fogm asbzomemgdamn 3Mnbndnl - “status activus processua-
lis” - dgd3gmdoon.

3. babgmdBogmb gubdizngda

bobgmdBogmlb  gubdiogdo Bomdmowmagbl 3mbLGoGNEonmn  Labged-
Bogmlb mabsdgommgg asbgomamgdol @mbal dyoe gmgdgb@l. Dmangmom
939996080 brgds Fsmo mo3@IxgMIdNmon, NEbonmen doMmda Bdmioom
bm@dnmgds, Mo Jdbob domo mEmIbGogn demmznmgdol Lagmombgl. gb
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9bgds ombosiz dMabomoal 1988 Bmol 3mbLEnGmEosb. Jodmzgmo 3o-
bmbdmgdgmo smdmhAbos Lazdomm 330960 ImEgdmmo LggMmmb Dmdngmon
Mganmnmgdobsolb. 31-9 dqbmo bgmobaygmgdsb mbqlgdl J39960l ,mebs-
da6i0  bm@gnsmam-93mbmdognen  gabznmamgdab”  dmgamgmdalb.  37-g
dabemol 39-4 3496480 sbogbl ambogMmmn g3mmmaonco dmmo@ngzobs
©o dmdsgomn mamdob ©o30b 3om@gdnmadal bmEmInmgdol. gobbozam-
nEgdnem Bomds@gdem Nbos Rsomgammb 34-9 dmbemo. of Rgqb B0bsdge
LobndmBm bm@ds - 3NEGNEONmo Labgmdbogmb 3Mobiznde” (Kulturs-

taatsklausel), mdgmo o0boozoMoma® NmENOMm  Mgmgdgdbs  ©s
bogPmadmmobm MEmogMmnmdgdol 3Mm@mEnm dmmogogsl g ®dsbgomb

1393806938b. obggzg, LobndnTms ,96mM3bmm o BmgswbazsmdFmom @o-
(gdnmgdoms” smnamgds. ob, Mmd dmggdnmo Fnbmo  L39o@GmENmo

9O obobmzbmdab® bogzmom ,3nmENOmmo m30m3gmgsomdab bgm3g-
Bymdol oboboglb dobbo, 8dzs6ss. 34-9 dqbmol dg-2 34964830 Img-

dnem 3Mo@menmo 39d3300M9mdob 3ol 3Mnbzadl Fabssmbmdmon-
300 dmgdgdbgds dMsgomo Bgbodyszobo bmmds Lbgs 3mbLENGw(E0gd 30,
ondEe dmagdnmo dgbmo 0bs@Rnbgdl mogal gobndgmEgdgm gmag@mb.
obozznfggmos, Bgademgds ©onbgzal 3ombgs adalb Bgbobgdss, ow Mad-
©gbs dmEmL FBgodmgds Bogowglb LajoMmmgzgmmb gmggemn dmgamagal
pdofoman dmzamgmda” s bmd o6 9BqLbgdl dmEgdmmo Babsambol
dabemo dmgomadggdl Bgedg® dmzamgmdgdl. smdom dmzgdnmo bmm-
doab  Ligmmgdol  smddm@gcrmdomn  gmbizosn addmdnbamgmdl:
3@ 3993300609mdol dmgmobomgds ©s aaMgdmbs s d4bg-
d0b ©o330Lb bmdagmgdal Rsdmysmodgds.

bLodmemmm xodd0 ynopmgds mbms addsbznmoglb 0daDy, Mmd Lab-
9gmdBogmb yzgms gmbiEns, @ibgMomon o onbgmgmn gm@mdom, bLe-
Bmgomgdng 3gonmomgmdal  gobsd@zogdb  (Gemeinwohlbezug). Lbgs
93946930l 3mbLE0GM 09030 b3oMow g3bzwgds ,Labmasmgdogn 39-
oomEegmdob  dg@ogmms. o3 dbMng  Lojommggemmb  3mbLGoGmEos
03893939000  addmamhAgzs. ondze LadmasomgdMmogo 3gmomomgmdob
36063ndn donbi yogMlb ,Bggemmmoew” 71-9 dmbmolb 3oM3gem 3n64&30
dmEgdnmo 36M9v0gbBob goigob Ggdb@do. ©d ngo 3BaMgdlL oS dom-
™M g3memaEnymem baboomb.

©d dmem domomgds: 39-3 dmbmol doMgzgmo 3mbdGo goblbadmgmagl
L0odoMmggemmb  mdomegb  LobgmdBogm  mEgsbmms  gobbaognommgdae
833390mdal dognmgzbgdmm Lazombgdl. Agdo sbMom, dmEgdmemo Re-
dmbomgamn  a00bMgdmm Nbos 0dbgb sMs doMBMm Omamez mgoo-
seny@o bem@Mds 3md3gBabosms dgbobgd. aucmm dgoi - LabgmdBagmb
3dm (3569003 dnbssmbmdMmogo mzambadMobom, LEmMgo 3mbzMgdmmo
d0Dbgdnab gedmdmabamgmdl, ymggem Y9dmbggzedo, 3mddgBabioms do-
GgFr0amaMn goggdno donbgs.

4. bogmbLbGodmom dommdbogmmgds

LogmbLbGo@nEom doMmmmdbagmmgds, GggMomaddbs s Mggomba-
@0Ddmsb  gfomo, oMol ,3mbLEoGEoncmo  bobgmdBogmb*  msebsadg-
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©Mm3g gmmdob yzgmedg Bomds@gdmmn nbmgszos. LazmbbEognzom
oMo mdbagmmgds, mozmednmzgme 1803 Bgml 8dg@nznl BggMmomgdmem
3B0@g0380 omdmzgbgdabs 1920 Bgemb 936G 0830 dsm30bgdal Bgdwga,
abggg 1945 o 1989 Bmgdolb 3mmoGognmo GObbgmmdsgngdol B9wg-
ao@ momddob dogmo Jbmgmomb dobIGedom gozmEgmms. dmbadam-
omgms sMhgzolbs s babsdamommmlb 3md3g@gbinolb goamamagdn gobbbge-

390 mos 39960006 J399o6s3n. mmdEs doMomemn LEONIEHNEGS ©d Ig-
oMy Godnmo  3mI3g@gbiEngdn o 3OmEgEnmgdo,  DMadI©
9 mg3zacmagabos.  Lajemggemmd, 3mbLEoGmEnob 88-g Fmbmol  d9-2
3964&0b dobgozom, Lodo asbbbzaggdmmo 0bbEsbzool Bgbsdsdnbog Im-
badomomgms  9Mhg30l  Bomde@gdnm w©oggmgbinmgdal doswbos (36g-
bogbdn, 33madab@o, wbgbsgbo Lobsdommemm). 83 Ibog bLsbodnTm
dmEgmoe  bobommdmng  asdmygbgdne  odbs 1946 Bemol  oomoonb
3MbbGoGmEns.  boogms  bLogmbbGo@maom  Labsdesmommml  dmbodem-
omgms 36hgz0lb gg@dsbnmo dmegmn, BmIgmoi LEOmoso ndemmgds
dmmo@ngmeo 33MG0gdob dogm. bobndmdms ol gomgdmgds, Amd  be-
Jotrmggmmb 3Mgbowgb@n b60Bbagl LagmbLGoGnEom Labsdsmemmlb bad
dmbadoommgl. oamonma 3Mad@ogs a30hzgbgdl, om MmgmE admggs
dmEgdnmo dmegmo 0dob LaFnamgdsl, MHmd ImbsdsMmmgmds dngbo-
gmo oM oymm-3mmnGognmo bgoGmomam 3amgdl, 9dofMgzgmgl ymsa-
mabs, bLagmbbGodmEom LadsMmmmalb L3gEnomalb@gdl (Mmameg doge-
oMo, 8. 008M9dgenlz0, o. Socrabsry).

mgomBobagdos  3mbbGodmEnob 89-9 dmbmo, Gmdgmor Lsgdome
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