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bagzMsbagmob  8003MMBoLb  3mBogos @d IBBGH®S, GMI "L BMAPIEMYBGHOZO
MLagGENbmYRd” 3Gob 3mb3gbanob 83-9 dbemob 8gmey 3wblthno s 83-8 Bbaol
39meg  316Jhom  dm33obFobgdrcmo  9Ho-gGmo  8n%Bsbo, 8Egbs  Labol
©3536530 3gLgbacgdol BdMgdolb BgBeEas JaLbEgds ,LIBMA>EMYBHOZ0
FobGogaobd* > LLbgobo  YBREIPNBOLY ©S  MIZELYYHEEIBYPPOL  ©EIE3L,”
89830690 069l 30GeEMmBNL MIMEOmMdol Tg8mbggagdn, sbgzy dmbogb
3065 0EIEGHOxoEoMmIds ©s 8gignegl  BYomblgbgdmmoom  aadmfzgmeo
bogHonbggdo. ¥

38Egbo, Hamoanmo $d60LIIMBOL 33>eoBnIEEEd3EY ©> dob 3mBzMgte
baBaoggdmng RxGRmMdB0 dmdaggze0wy 8603365wmz605 3oB0bIBEIHML mvy G
239396 sbgbL ab v3363L36gan L BMAIEMYBIBY @> LIbgEFomm wbone-
obmgdsby © BdmemE s06086mmol  ganzgamobobgdom 0Byl Bomgdyiemo
2>©5Fg3900gdgdo.

¥ 5p3dasbab @egBeod @ dnhomx@ 0130bmAEgRdscs g3em3NEo LaLIsGommL 3Magthngd
2BA0l, Lobobobs @> A0l 0130LNBREIRL bdJombRYBY. HErogool Lszombow babgmdfogm
Loy g, HEaghmen: BB 33834309, MBogmobo, 145-146.

® SAS. v. France, [ECtHR), App. no. 43835/11, 1 July, 2014, (b) The Government, para 82.
bttpsv//hudoc.echr.coe.int/

% 0439 para 115.
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@9 OmNsdg”

30@380360L PPN © FoH0MIE MPFOLIBLI0M @330 Jmbgghgaab 8-3
8ol 8083600 E3EaIE0Eo LGBEMGYBO @ BbMEIG IR bliosmo

Bgbsgsamo

3@>30560L MBEGBIMS ©1 30MHOMSE M30LIBEYBIMS ©Ia3oL 1950 Femol gzem-
3o 3mB3gbans, Gmagmog LdJsGmzammBo dsemado 1999 fiemosb 9530¢s,
39239 BbeEndo 0cgsEobFobydl Fo330b 33Mdoamgal. J9MAmE, .0M3306 Bndamgds
©5994399303Oml  FodgdsL, 3M23@dF0BG 36 ©FIGnMYRdgT Bm3yGHmdal 36
©3LRIL . 58 BmbErom EIEVIENO YREHdNR0 30MEadod 33330630 >@s80360b
3Bogobs @©> ©oALgdal  aa3oLosb, bymdgrbydmmdsbonb ©> wowmgbo
8603369amm@dol  Bdatigdgemns, 5337 @MU, Libgmafogmlb Bogh 58 Aberoo
3505630MgB8mmn  mamgdgdob  ©IMM3930L  3BLLBE3GOL  bGBBEIGGO b3
370b393580  LrydngdBmGos. LEmAg 33 @Ay BogbhmGds 3sbadnGmds ab, Hm3
3m3obos @3 93BmAremo LabIBGIEMm JmBagbgoolb Bgbadg drbarolb Ggameragosl
0353500 o6 HogbML.

50603Byyem 653m8Bn 8ndmgoboemsg 3380360b MBEgdIc> J3HMATIEo LaLDG-
ool 8ogh  RsBmgeodgdee  3mBagbgool  8gbsd)  Bnbaol  d3gol
1BBEIGGHIBL. ©> 38 Bbeno @I VFETIBOL 3BLMEYGYG babosmb, Sbg3g
36bgdmo 8o@amdgdom 33dmPagree Bgbydam bxdmdsgemm B9woagdL. 6s3¢m3ol
30639amo Bsfomo 3mogagh WBsemE 3GdBogol, Sob bagndgaedy Es@ajboro
B0@amdgdals ©>  btbsdBdol 3B>TaBl, dgméy Bsfogro 30 MBLMEGTIHO
bsbnaonl Fgbabgd Bbxaemdsl, 638GMBNL 80%a6ns, ghon 8bMng, 3dBLsdrIMmL
L3LBGOEML E33M3INEIDMEYBd, Bgmeg FbGog Boagsbol b bdISGNEIPHOZNP,
©> 23263modmb  Fgbademm  Bg@9agdo., GMAgdng 3333300  SBLEmE GG
bsbOseNL BmGAoL SGLYBdMBIL Bgndengds dm3yggl.

33930L 36GmEaLBo 3nGzger G030, 3adbaEoBEs >E3nbal NBEIdIM> 93HM3v)-
@0 LLBENEEL 3G, ©  ONFOEOTmO  EOoGIGIGTIGS,  dbg3)
258myg6yBye  0gby  BgadgdombadsGoimgdtingo  Bymobo -  gemzboamo
8o@amBndol  aBbogrzeb, oo  VMHMOgAMBgEIIBL @  byAHCNBMGOLm
3615J(H03oLd6 80BxHogdob 3bom,

" 0geby x»3bodgoeal bebyermiel mBacnobob Lsbgerdpogm  gBngaRbogadol eofoEeIEe
BTG LYeBee

140 5580360 MBEIBI0N ©d FHOME 01FOLIBEPIBIO @IEZOL 3Bz, 873 Gbero.

11 Short Guide to the European Convention on Human Rights, article 3, pg.18
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1. 3380560L VIB™IBIMNS ©s FoMomd® MgabrBagdscms ©sg3oL 3mBagbaool
89-3 8mberob 808560 sEagbomo LdsBmMRgd0 s Boamadgdo

336:05an0d, 891599 FMbEro LMY, BmaMEF ,.H3TgV0L 33Gdsengs”, Bs-
3653 (g, GgMdnbadb — ,F09db", ,,5M033006wA” ©s .ET>030Mdy
8m3yBmdIL" 9HNHBBYMOLRE ©EIMY30EIdITO LsdBsmmeydmngo 960336gmdgdo
3%BR6n>, Dikme v.Turkey L8580 93Mm3memd> LoLHB>GNEMD >0B60d6>, H™I
H9HBoBoms 338mygbgdobab 3mbzgbaonb 859J36gmams 0B6L Fomdmoanbos damo
9GmABmnLagsb  533pM>  @s Bsogmo  avdoxabs.  sxbodbmeo  Go®dnbgdo
0963OJoe@ 260 ©IE39gBv)o boddodol dobyzndm ™2 53sb aatqs, Fadgds @s
3H35@B0BHo  BmIyBmds  LdghGmggmm ghmgbom  39bmEBA@YdEmdsdo,
2>0mymaxzogmos 9603269000356 0mbmdGH0ogzs@!43, o)y §>99%0b
bafobosmdogam  3m3oBgdo  BnbssOLmdM0Z5® 206086 BHgMBnbgdl
96003389m0la36 gs@a 56 Boxbaab s 3mBo®gdnl BoEamdol 0sbabdac, §58789,
365533056MG0 s  ©YdxIzoMgdgmo  Am3ydmds o6  obxs  FoMBmacoabl
3M3LNBIEM FMIYOMBOL 356Lb339d @ LabgmdYdL, GmBmgdos 9g®-bsgamgdse
9HmBgmoE SGob MEMOgEmI9g806B0.1H  3@sB0sBob YBEgdims g3tm3no
LabsBsGOEm @s 3MmBobos BxLddy BrbaBo »ALgdE HYH3oBgdL BobrsMlmdGHozsw
960B3670m0bge6 Boxboglb JAgEndoLs s Ldbxgmolb LOoBJodoL Bgbedsdolom @
R3BmSYsEndal  UHobEHId0, GMAomyy 3dBobLIBEIGdS, O3> ) 6,
onoeagamo §99©gds. Denmark, France, Norway, Sweden and the Nitherlands
v.Greece (The Greek case 1969) bojdgdo 3mdnbLosd ooEa06s, GmA F>390>
spbnBBag@d 5H33d8036G 8m3gHmds. MGmAgbag go3hbEs GoBsbo, AHmamMogss
0653mBHBogool 36 5005MB0L 8m3mggds, o6 LK. 5M3s@IBNBYMO BmM3YH™dS 6
@ibyxs 2960050,  BmamGE obgmo dBsAMEMIdgEmo dm3yemds, GmBgmog
25806y @> ofizgab 8308g glogozn® oy Lomog®  GHobX3L, bmenm
©>0306789em0 Am3ghHmds 3360Batits, Hmameg Im3ydmds, Hm3gmog MbyBse
5930MgdL o6l Lbzgdob FobBady o6 sndmegdh 8ol dmogaab LsgmosGo Bydab
bagobs>ndEgam®. 8mag056980m, gl LikBEOBO MIZgMEHorsE Broazoms.
b>38580 Ireland v. United Kingdom Usbadstorgnmd goB8shs, Gm3 §a898> bes
0fi3naogb LdnBger Bsbxasl, 5M3BNIBMEAD 8m3yYG@BS> 0BRgBloy® Boooys

1@ Dikme v. Turkey, Application no. 20869/92, ECHR judgment, 11 July 2000, Para 93, ob.
hrtpsv//hudoc.echr.coe.int/eng#{%22itemid%22:(%22001-58751%22))

16 g, Lozl bolbenol LadsAHmEnob gmgduob 146, 146! s 147-g 3gbangdo

14 505300500 )BEPgR0R J3HMITKmO LLBIANEML 36930 BGIero LaBsGomaero, 8. dmbidgoemn,
J brygndgoero. odoerobo, 2004, 156.

0 The Greek Case, Application no. 3321/67, 3322/67, 3323/67, 3344/67, ECHR judgment, 5 November
1969, Para 319, ob. hnp://hudoc,echr.coe.im/eng?i=001-73020
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vy gLodog® o6 3sL, bmenm M PImo AM3YHmds bbagm3madn mbms
50005391  808ob, LyymogMo BH3ogomoby ©d EOGMBzo@MBol 3563EAL,
39306M58L 8L > >BYg3L oL QLodozMM o BmGEG BEAMAMIMIL."E 5331
139831 bLOLITIGNEMD HALR I 0Bob Bglivbyd, HMA 3Ly dmbaob EsMMag3aL
©>3960LsL 3603369 m35605 oLgMo F>JBHMEGBOL Famzsmobfiobgds, HmamBogsd
Uqqbo, sbs3n, 56 BbbzgMIOL K 268GMIEMINL BEaMIHYIMds. 011183s J0MMIEIP
08 80%Bom, GmI 2550LBE3EML  EBIT>MEmOL  boddnBy. LIBHobLOd, GMI
6m3yemndy J0@gds 8060dsen EmByby 3BbmGEngEEgl, 08nbomgal, Gmd ob
©3FCOROEOMEIL F59793, 33338067 ©> 059300 B Bm3yHmBac.
©33539800 56 ©335%03MdalL EEHML y39mIBY OEd 3Mb3g6gool 8gbsdy Arbamab
©3503730b Hob 0.7 306036 37309b393580 IGM3930L @aLama)Bae 350336)-
@mzsbos 23H339meo  489@ad300L  2EbmEogmgds, GmamAogsd bsdymogobm
990mE390s 53539858009, 35BH0N3GMBIBEY ©3 Jo®hndGmdol Fgdmamd, @s Lbg.'#
GOXIgNT  33GndmgBy83o JoMob Bodxtom RyBadgdr@ds RAbMg3ed Bbsderen
338mofgomb 3mB39B3nnL 8g-3 Bmbamnb @36@3935, 9JLGHM@OENd, EIIMGGIGO> 56
3539390 3b939 LM BmbggL 8g-3 Frbarol 336boemzol bggGHmao.

1.1, §odgos

$59990Ls o5 Lbgs bisbob LB, 3H55E38nBNH0 36 LoMLgdol Bgdenibzaao 8m-
3yHmdob s @dLROL Fobsmdogy 3MmB3g6asdo >@bodbneos, GMA .&gh8nbo
#559985" BodBagh Bgdobdng® 93gdsL, EmMBomag 58> o) 0d oMb aXEbMAL
BogygBgds dogto Bgogomo 36 BBx3d, BOBogamo 6 Luymogho, obgmo
30%6380m, Hmamogds 8obpsb 38 8gbsdy 306olash 0bgm®asgoob 36 sonsdgdal
8m3mggds, 8olo @RS J87odoLymznb, Gmdgerog 356 56 BgLydg 3nGdd Ryanbs,
36 H@Bmol RsnbsBog 9338n®sbomns, 36 8obo 56 @gLadg 3ol 8BRS 6
odmemgds, 96 6380LBogmo  bibosomob  @ObLIMOBEBINYBY  EIgYdbgdo
BgdobdngMo BoBgbom, GmEabyg 8333G0 Bogowo 36 MHbx3s Gnygbgdueros
Labgmdfosm 0658@IdMBOL 306Gob, 6 MmxagoITIHo 0sbiBegdndon 8mddgre
Lbgs 0G0l 80g®, 36 Bobo FodyBydoom, 36 8obo Bgdadiogom, 36 8nlio Lndyzm
0Bbambdoo. 0an 3% 8mogagh B3ngoeb 36 GBobx3sL, Gmdgmog dbmerme

146 Ireland v. United Kingdom, Application no. 5310/71, ECHR judgment, 18 January 1978, Para 164, 167.
ob. hitp//hudoc.echr.coe.int/eng?i=001-57506

W Ga9dals 3Mg358g00b gatminee 3mBodadnb LEBEMAGR . gafmdnb LBYgl Ligdsbagganl
mg0bob 33dmagdd, 052014,

18 500380360l DRIV J3GHMITEo Lbadxhomb 3G)aaEIBG e WisGorn, 3. dmbidzara,
3 bimndz0emo. odogrolio, 2004, 161
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336mBogmo  LsBJgogdnb BgEoadE FoMmdmoddbyds, MLYBomIE  IBTYMBIEOS
8507936, 36 83000 013BBY30s. 14

111 demogho goboga®o 36 bawagho G3ogomo 36 Gbxa>

LyJ8930 Jreland v. the United Kingdom LsL>0s®onmmd ©oaa0bs, HmO S@3owo
3B 5M33@IB0EME Am3YemBIL @ B> Fodgdsl, 9mdme, LILIBIGOEMD
25682685, GM3 Fodndabis > y3aers Bbgs Labob 3G3@s8nsbnd Jogegdsl dmeob
306000 356Lbgaggds 3¥8mBENBatgMBEs 3oGmologol BoyyBgdmmo &¥BR3AL
bMobbosb, GmAgmog dmogszEs BBX3OL Bodwmoghgl ©s 0bGgBLgmdsL.
gmgge  3mB3Ggdoee  JBggdsdo  BHbx3oL  batobbo  @>  0BBgbLogmds
LbodGmmmb  ybGoo, vBos  ©d@agbomoym  adIZIE  BdJHMOERRBY
©34hEBmdom, HmBymog Bmoga3s babamdmogmdsl, gobognmo @s Lrywmogho
dpmBtiymdol  Loddodgb,  Bbbggm3ol  sbsgl,  Lgbl,  x363GoEMdOL
Bamdfgmdsl, sabEBEgdol bsbosmbs > JgomEb™.  GeamGa  00g3,
dlbag®3molb  bggbob,  Sbogob, @  x63GmgEmmdol  damBatgmdab
2303am0bfobgds  8608369@mm3sbos  Hebxgob 06BIBLOogMdOlL  3dBLALIBLIMIE.
ovj8ad 396 996 B3B8LvRYIJadgEo gBgIBO 08 FagdL, AmB Bubza3ern dgrngho
339873330l 0gm @ Lbg. smBaoBBrero Lolladsdoemd 8mpz0:6980m 368x6¢
158980 Selmouni v. France.'s!

b3dghdBgmol Lygdy oym 3oMzgmo Lyddy, Lowsg JMB3xBEENL MEREBMds F>8)-
Bobonsb 3333806300 baRngsto asBobogngb. 3m3nbosd @B, HGmA LdyH-
369070b LsdbgEO™ bryBRNL BbHNEsE 3N 3jmbes Bomsbaol (Falanga) 3Gsgdo-
2> (390 @gbol ammdby o bxabom) @ gEodBEMBMIOL  #d8mygBadab,
bozzmamom @slxol Lggbob 330158:3dsL > 8LbggAATrosmzOEl LGMEObs @> 8-
@0 8m33eob Bgomb. 3mBobodd 33365, HMB 3N 3gmBs §5330L FagBb.1s2

112, &30g0aab 56 @sbxgol sEbMAsb Boggbgds

13603 bbsdsdmemd %96 3owgy Ireland v. the United Kingdom ULsgdgdo
50b036s, Gmd §dgds 236BEBO  ©IBIBomemns. Aksoy v. Turkey-ob Uagdgdo

15 53500l @> Ubzs babob bab®ngo, sGaa@sdnbmo 36 @ombgdob Bg8emabzgere 8mayGmdnb @
@slrob fobsedegs JB30Ba0s. 1984, dxgbero 3.

152 freland v. The United Kingdom, Application no. 5310/71, ECHR judgment, 18 January 1978, Para 181,
ob. hap://hudoc.echr.coe.int/eng?i=001-57506

13! Selmouni v France, Application no. 25803/94, ECHR judgment, 28 July 1999, Para 102-103, 106. ob.
hitpr//budoc.echr.coe.int/eng?i=001-58287

2 The Greek Case 1969, Application no. 3321/67, 3322/67, 3323/67, 3344/67, ECHR judgment, 5
November 1969, ob. http://budoc.echr.coe.int/eng?i=001-73020
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Labsdoonemmd  s@BodBs, MM  GoBIbIIE  3dMaggI’®  BmBbagds  ©d
dsanlibdggs ogm LyJoGm J83gd0L 3aBLbMOFNITIBEsE, bLIBIdIO Bm3yghmds
dbmmmE 396BEb aym Tgbademgdgeo, 58 87901b393580 JIIPIRs FoMBmaagbms
95, L3dEgLGobue  @©330g0LY, GmEgbyg  SLbagmIEEL  ©E30EHd>  bogds
bygdom, GmIgeop Bl 36 gl 393’3, Aydin v.Turkey Lyjdgb,
GmBgmBog  3dBIaboEadgo — owtdgmol  8mgsasdyg,  9OmzbxRom  Fufon
PBo@mBo 239¢%30690@s, FMB 35%03GMdoL 3gMomeEdn, GMIgmog LYY @b
339 EdM®s, 030 33, 3FsTb ©s 3937IBoB0TMIL, LisbdsGoermd @I3ENG,
6md  25603bodgmaB  B0Bstimgdno  3BbmeEONmIdNIEe Y3  JAgmgRds
(B30B03H0 ©3 LrEogMo AsesEmds, 3ovI3st0mAgds) Fomdmamagbos 3mbzgaoob
89bady Bmbarom 2sBLIBEgAME §a8gdsL, GMBEog BmasHgdEs 36BMIbzOL
s6bgdmdaL!e.  Dikme v. Turkey U:3J9380 Lbs@sGoermd  @@anbs, 63
AbbgM3mol 80dsem aBbmeENgEEs L dgomg, 8MIFmo @GO @
$39720b  Lbgs sBsemmaom@o  @m@8gdn”, Gig  dormomgdes  bibmdfogm
bamobmaegdol  mepbmgdal  FomamBaagBangdol bbb J3mpdety
333006000 Bmgamgmdgdol  aabbmégogmgdol  3hmggldo 86 @030

FobasmBogy'®s.
1.1.3. 8o%sbo

Fo8905L  aooRBos  80%aBo, GmAgErbsg  FoMdma@agbl  bdn 893mbgggo8o
0Bgm@asgool 36 00360l 8m3mggbs, 36@s 3nMol bR, LLBEDT™I
39mEabodyxg® yMEEmads 3d38sbzoms 08 BJBHTY, Gmd 239596o00bgRaEn
9M980L  3mB3gbaool  3otgge  Babedo, EmdgerBog  8megdneros *§rdgd0l
256LsBE3MNBs,  d@OERIEes  BoBBel  gargBgbde.  JaMome.  3mBzgbgod
Bommomgdlb  0BEm@Bxgool  8m3mggdol  B0TbBg, Intob  @ELXRALY oY
89806g20bongal.  Aksoy-s, Dikmels bygdgpdby  sdmdsboe  gabahgbyodn
LabBIOMEmE  poBlsbEIM, GM 03390000MES 3COdPYBOL 36 0BBmAdsgank
3dm3mggdob 8oBsbo 08 LIBEMEEIGE33JB01E  ©535380Mgdnm, GBS
R3@9B330g d3bmo @> ©030g 0y3bgb 933dn®sBoBo.1% Lbgs LyJBggddo Liwsgy

153 Aksoy v. Turkey , Application no. 21987/93, ECHR judgment, 18 December 1996, Para 63-64, ob.
http://hudoc.echr.coe.int/eng?i=001-58003

154 Aydin v. Turkey, Application no. 57/1996/676/866, ECHR judgment, 25 September 1997, para 83-84,
87, ob. http://hudoc.echr.coe.int/eng?i=001-58371

155 Dikme v. Turkey, Application no. 20869/92, ECHR judgment, 11 July 2000, Para 79, 82, 85. ob.
https://hudoc.echr.coe.int/eng#{%22itemid%22:(%22001-58751%22]}

1% Aksoy v. Turkey, Aydin v. Turkey
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3300 3Jmbs 35308t §3890sb, J0MN0®IE 03390719dM@d OBFMEB>300L 36
20037300 8m3m3z3d0b 56 ©sBobdol BoBabo.

1.2. 5635580561960 @ ©338306787@o Fm3yermds

9930000 36 ©abxd B3BBG 04698 3ZITOBOFOMIPIMEO, M0 00
0f3030 d@mog® qoBog® ©d byyemogh GHobxasL. §aBgdabs @y 3BoosB06r6
O0maymdol dmGob dnGioso 3o6LBb3s39Rs BHI030wnbs @ Gbx30L batGolbdn
OaMIsMymdl, §a07d3b0ab BgEstgdom, LolsbBhogol dobodsermMo Bmgsto 50
9700b393280  vIBG™m  ©Bdemod,  IBLIZMOGIRNm  33%H0dGMBdd0  Bymzyo
39683baadmob Bgdmbggzado, JgMdm@, 93OM3MBs babadsdommd Ldgdgby
Tomazi v. France, 35653b>@3, Gm8 8300¢m38> 35%0dmhmdob 356G0mEdo @a@agbomo
©@3B0698380 Bbrydrydo RsBglb, Bsped obobo Famdmaaghyb BoboznGn dxenab
299mygBodol 533365 BoB6RL 03 oMol dodsMor, GmIgwog 00YMBIOMEOS
35086Gmd330, Jgbdds3obdE, GMBEolb AEamI>GIMdIE ™33] ©330Txd o Oym,
380¢mB >0 543 333¢s80551)M ©> BI30GIBYE dM3YHMBIL!S.

L3939y Ireland v. Turkey ULobXIOEDEMY 36856, GmB EIT>B30MYdgEr0s
989905, Grdamog Foham3mdl 8bbzgM3erdo 3ndol, G3ngnernbs s EBENMIdNL
2MdBmdadL ©> ofigggl B0l BgmGrgbym@abs s ©EFEOMBIL.  3sBAGOEIBOL
065bBx@, ©B00MYPRIe  Im3yHmds dbg3) B8moEdaL  JBxmgdslL, GmBgerog
©@35Mmg93b BbbzgMm3erob GoBonG 0 bryEog® byedyn3>@mdL 56 s0dmengdh
8bbggm3el 08mgdgomb mdgobo LrAgomol 56 boBEobob LsFobsswndogame™.
Emameg 0060865, ©8303069dge dM3YHMBILS ©> 3M9@3TnBNG Bm3yHmmdab
AmA0b 3568:0b353789e d0GEmIE  BIJBHMOL FoBmBmaagbl B3ozoemal bidobbo.
F289B0ls o5 3M33@380357G0 BM3gHMdNLLasE 2oBlbgsgadom, ©FBENMYBITO
Am3yGmdobycgob sgoEYBIo 36 360b, GmI 86 gsdmofigomb bLabdoze 6
t363¢dmog0 B3m0pgdo. J3Om3nmds LaLsBsOmEmA bBagdgdy Ribitsch v. Austria
©dEyrBs, M3 0golrIBEmIdIMIgITNme  dnkgdol  dndaGoy  Bxdobdogho
goBo3Mo Aol psdmynBads, GmBgerog oG GOl 835aMI@ HIEOERIDITo @1 o6
>0l 0BL3nMomgdmmo 38 v3963L3Bgmnl JBEgdgdom, 3MBEoddo s830MgdL

137 Tomasi v France, Appliation no. 12850/87, ECHR judgment, 27 August 1992, Para 115, ob.
hrtp://budoc.echr.coe.ineng?i=001-57796

18 Jreland v. Turkey 8oo. 3@s80360b mBmgdion g3em3nemn LLLBsGmmel 3GyagEbhaTe
LaBshonmo, B, 3mbadzaano, §. branBzawmn. ovaenabin, 2004, 158.
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3ofob  @oMLYBIL, G393 3MB3gbgonl 89-3 Babcb © 3FWOBIEHERIL
MmO ©8930M9d7o IM3YHMBILaLx o',

2. 5©330560L MHE@IB0d 93HMIvYEmo LabBxHONMMY BMYPIEO IAdJH03d

3@380360b MAREGBIMs H3EM3Eo babidstoemeb 3GagBogol BreaTds ab®ym,
6md  doMoowEo  3GodaGordo, Gmamomsg §358>  Lbgy  3Mad@Bosbata
8m3yeimdobysb asBLbgsgEgds, Mol Bubggm3erall 80dxho a3BbmARNICIR I
9350l LLPomBrmemds” @ LLobsbdngy.  s0bodbamo  $Hhdnbydo
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1% Ribitsch v. Austria, Application no. 18896/91, ECHR judgment. 4 December 1995, Para 38, ob.
http//hudoc.echr.coe.int/eng?i=001-57964

10 Aksoy v. Turkey, Application no. 21987/93, ECHR judgment, 18 December 1996, Para 64, ob.
htrp//hudoc.echr.coe.int/eng?i=001-58003

161 Aydin v. Turkey, Application no. 57/1996/676/866, ECHR judgment, 25 September 1997, Para 83-86,
ob. hup//hudoc.echr.coe.int/eng?i=001-58371

12 Cakici v. Turkey, Application no. 23657/94, ECHR judgment, 8 July 1999, Para 89-93, ob.
hnp;//hudoc.echr.coe.im./eng?i=00l -58282
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Bongros6mds80 3683boEYdEol Fobasmdoy sEanero 3gmbs §s8980L FoJBL
5330360l WREIBI0 J3Bm3neo JmBagbgnol 8gLs3g mberol 860836gmmdnm ',
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9bgzno. 3ndmoghe Blixgmmdsty 8gBo 8603365@mds. 3530B, GMEILyE
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©dEgdoEE 2oEsb3)3Lo6 ©s33380M9B0m. BraMME LaLFGMEIMI, Lag8yBY)
Ireland v. United Kingdom, g3Bsgbss, §389d0Logd6 bgymmBgmbgdenmds aéob
3mB396g000  gsMabBHohgdumo  Bummadto  ©EIdIEdS, G@IgmLyg  Lb3d

16 Selmouni v France Application no. 25803/94, ECHR judgment, 28 July 1999, Para 104-105, ob.
hutp/hudoc.echr.coe.int/eng?i-001-58287

14 Dikme v. Turkey, Applicaion no. 20869/92, ECHR judgment, 11 July 2000, ob.
hrtpsv//hudoc.echr.coe.int/eng#{%22itemid%22:(%22001-58751%22])
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30BabBy, ™8 §oBgd0l Fobromdmay dnBxformn dogmo Gogo ddBgdo ©>
L3LASGNEML 3G B0 SEGHIRL, HMI Fadgdsb b3nf Bgdcbagasdn sberagh
80%360 > 535L Bgodmgds Lmege 0bam®dxgool dm3magds Fomamemanbmgb.
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' Jreland v. United Kingdom. Application no. 5310/71, ECHR judgment, 18 January 1978, Para 163. ob.
http://hudoc.echr.coe.int/eng?i=001-57506

6 Gifgen v. Germany, Application no. 22978/05, ECHR judgment, 1 June 2010, ob.
httpz//hudoc.echr.coe.int/tur?i=001-99015

19 ob. 8. Brfegs. §o9780 @ G3BBob Brggae a@aBoabol bngrabemnb axENGRIEXE. E¥Bessob
VBB @EF0L LHeNBMAnLm bhiBEahGdo © LadGoggem, GiE. 3. JNAIIo, odala,
2011, 202.

47



abeng,  LdJ9g80 0633935,  Gm3  LYBIGOIENEIA3E30d0  LfmegE  sbym
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168 04a9, 205, 210
1¢9 Michael K. Addo and Nicholas Grief, Does Article 3 of The European Convention on Human Rights
Enshrine Absolute Rights? European Journal of International Law, 9 (1998), 513
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OPINION OF JUDGE PETTITT) ob. hitp://hudoc.echr.coe.int/eng?i=001-57826
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Tinatin Meskhi®
PREVENTING TORTURE ACCORDING TO INTERNATIONAL CONVENTIONS

Article 3 of the European Convention on Human Rights of 1950 lays down that: “No
one shall be subjected to torture or to inhuman or degrading treatment”. However,
even in Europe, torture and ill-treatment continue to be imposed on persons deprived
of their liberty. Taking into consideration that great number of texts place an absolute
ban on torture.

Among the progressive achievements of humanity over the course of our shared
history, one of the most fundamental advances was the recognition around the world
that each and every human being is indeed an individual person. As it is enshrined, for
instance, in the Universal Declaration of Human Rights.

Besides, it has to be mentioned that torture, Genocide and Slavery, each of these acts
always denies not only the dignity but the very humanity of its victims. The ultimate
result of any exception to the prohibition of torture is the erosion of democratic
institutions and the destruction of any open, free and just society. As genocide cannot
be justified by claiming that one will only apply it once, or only if forced to by some
kind of extreme emergency, anyone who attempts to justify torture in the name of
saving lives is assaulting the common humanity of all of us. Significantly, if countries
that claim to be the world leaders on defending and granting human rights, express
their tolerance of torture, even extremely marginally, the rest of the countries will take
the above-mentioned countries tolerance as their indication to carry on or expand their
own use of torture against their populations.

In addition to that using torture ourselves allows other countries to justify effortlessly
using torture against our own soldiers and nationals. So, if we want to prevent this
from happening we must say no to any kind of torture always.

The use or tolerance of torture by a democratic government as a counter-terrorism
measure blurs the moral distinctions between such a government and the terrorists at
least in the eyes of populations in third countries. Torture must be seen as shameful
and detestable. It is never morally correct, ethical or courageous. It has to me

° Student of the BA program of Law at Faculty of Law and International Relations at Georgian Technical
Student of the BA Program at the Faculty of Law, Political Sciences and Management of The University of
Strasbourg.
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mentioned that torture as well as the genocide and slavery is tabooed in the 21*
century. Consequently, torture must be absolute as a matter of principle and practice.
Single-minded “No” has to be an answer to any exception to the prohibition of torture.

So, as it is obvious legal prohibition of torture has the absolute and fundamental nature.
N

However, torture has an extremely controversial effect. It has to be mentioned that law
as an institution cannot grant any exception to the prohibition of torture without the

prohibition itself quickly becoming ineffective. 242

Creating a legal exception to the prohibition of torture can be expected to open the
flood gates to much more wide-spread use of torture in practice. Leaning on torture as
an investigative technique in some circumstances tends to lead to dependence on
torture as a general practice. It has to be stated that being prepared to use torture even
in exceptional circumstances implies certain institutional arrangements that seem
fundamentally inconsistent with the kind of society most people desire. In the past
torture was associated with the Nazis or the other fascist countries and totalitarian
societies and dictatorships. The following approach is carried out even today.

The mechanism introduced by the European Convention for the Prevention of Torture
has certain original features. As the Preamble to the Convention states, the objective is

to put in place a non-judicial mechanism of a preventive nature based on visits.

There are this within the Council of Europe two complementary mechanisms for
combating torture-the judicial mechanism of the Court, which operates a posteriori
and gives ruling on individual complaints, and the CPT which carries out preventive
visits. Both mechanisms are based on Article 3 of the European Convention on Human
Rights, but, unlike the Court, the CPT is not bound by the case-law related to this
article. So, this is merely a source of inspiration, the same as any other international
text. It ensures from all these charcteristics that the CPT must aim at a degree of
protection that is greater than that upheld by the European Court of Human Rights.

Also, the authors of the Convention were very careful to ensure that the competence of

the Committee would not encroach upon that of the European Court of Human Rights.

M Evans R., “The Ethics of Torture.” Du.edu, 2007, www.du.edwkorbel/hrhw/volumes/2007/evans-

2007.pdf.

22 Reidy A., Human rights handbooks, No. 6, The Prohibition of Torture-A guide to the implementation of
Article 3 of the European Convention on Human Rights, www.supremecour 1.ge/files/upload:
file/pdlfarticle3eng. pdf
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Thus, Article 17, paragraph 2, establishes that nothing in this Convention shall be
construed as limiting or derogating from the competence of the organs of the European
Convention on Human Rights or from the obligations assumed by the Parties under

that Convention.

The principle of co-operation and confidentiality lie at the very heart of the
Convention. Confidentially is thus one of the pillars of the Convention. The principle
of co-operation is a corollary of the principle of confidentiality. Article 3 of the
Convention establishes that in the application of this Convention, the Committee and
the competent national authorities of the Party concerned shall co-operate with each
other.

The absolute prohibition of torture and other cruel, inhuman and degrading treatment
or punishment is included in every relevant international treary and is a norm of
general international law binding all States. No derogation to the prohibition of torture
is permitted in any circumstances, even during emergencies.

Torture is crime under international law for which states have agreed every perpetrator
must ultimately be brought to justice no matter where in the world he/she is found.
Necessity, self-defense, or any other justification defenses are not permitted in any case
of torture, no matter how extreme or grave the circumstances are. 2 Therefore, the
claim “I thought it was necessary” would subsequently deprive the law against torture
of any real force. From a human rights perspective it is important to make sure that
each sentence is individualized to the circumstances of the offence and the convicted
person, keeping in mind that all sentences in torture cases must take into account the
grave nature of all such acts.24

Article 5 of the Universal Declaration of Human Rights states: “No one shall be
subjected to torture or to cruel, inhuman or degrading treatment or punishment”. This
article is widely regarded as expressing customary international law. Within the United
Nations framework, torture and other cruel, inhuman or degrading treatment or

33 Article 2 (2) and (3) of the UN Convention against Torture: “No exceptional circumstances whatsoever,
whether a state of war or a threat of war, internal political in stability or any other public emergency, may
be invoked as a justification of torture. An order from a superior officer or a public authority may not be
invoked as a justification of torture.”

4 Article 4 (2) of the UN Convention against Torture.
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punishment are explicitly prohibited under a number of international treaties, which
are legally binding on those States which have ratified them. 2

In contrast to the regional bodies, neither Human Rights Committee nor the
Committees against Torture have found it necessary to make stark distinctions between
torture and other prohibited ill-treatment.

In 1966 International Covenant on Civil and Political Rights (ICCPR) was the first
universal human rights treaty explicitly to include a prohibition of torture and other
cruel inhuman or degrading treatment, which aims to protect both the dignity and the
physical and mental integrity of the individual.?* The two provisions of the ICCPR
particularly relevant to the prohibition are articles 7 and 10.

Article 7 of the ICCPR states: “No one shall be subjected to torture or to cruel,
inhuman or degrading treatment or punishment. In particular, no one shall be
subjected without his free consent to medical or scientific experimentation.” However,
as it forbids them in absolute terms, it is noteworthy that Article 7 does not contain a

definition of the prohibited acts.

Article 10 (1) ICCPR reads: “All persons deprived of their liberty shall be treated with
humanity and with respect for their inherent dignity of the human person.” Article 10
complements for those who have been deprived of their liberty, the prohibition of
torture and ill-treatment. Not only may detainees not be subjected to treatment
contrary to Article 7, but they also have a positive right to be treated with respect. This
provision means that detainees may not be “subjected to any hardship or constraint
other than resulting from the deprivation of liberty; respect for the dignity of such
persons must be guaranteed under the same conditions as for that of free persons.™%

From the jurisprudence of the HRC, it seems that the Committee tends to apply Article
10 (1) to general conditions of detention, reserving Article 7 for situations where an
individual is subjected to specific attacks on his or her personal integrity. 2 In 1984,

8 Torture and other forms of ill-treatment are prohibited under. snrer aliz Article 7 of the International
Covenant on Civil and Political Rights (ICCPR)

26 HRC, General Comment No.20, “Prohibition of torture, or other cruel, inhuman or degrading treatrnent
or punishment” (1992) §2, in the UN Doc. HR/GEN/1/Rev.7.

27 HRC General Comment No.21, “Humane treatment of persons deprived of their liberty” (1992) §3, in
the UN Doc. HRI/GEN/1/Rev.7

28 Nowak M., U.N. Convenant on Civil and Political Rights: CCPR Commentary, 2nd revised edition, NP
Engel, Strasbourg, 2005, 250.
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for the purpose of describing specific measures against torture, the UNCAT included a
definition of torture: “Any act by which severe pain or suffering, whether physical or
mental, is intentionally inflicted on a person for such purpose as obtaining from him or
a third person information or a confession, punishing him for an act he or a third
person has committed or is suspected of having committed, or intimidation or coercing
him or a third person, or for any reason based on discrimination of any kind, when
such pain or suffering is inflicted by or at the instigation of or with the consent or
acquiescence of a public official or other person acting in an official capacity. It does
not include pain or suffering arising only from, inherent in or incidental to lawful

sanctions.”24°

The UNCAT also requires States to prevent “other acts of cruel, inhuman or degrading
treatment or punishment which do not amount to torture...,when such acts are
committed by or at the instigation of or with the consent or acquiescence of a public
official or other person acting in an official capacity.”?® However, it has to be
mentioned that UNCAT provides no definition of such acts. Nevertheless, the UN
Special Rapporteur on Torture takes the position that “a thorough analysis of the
travaux préparatoires of article 1 and 16 of UNCAT as well as a systematic
interpretation of both provisions in light of the practice of the Committee against
Torture leads to conclude that the decisive criteria for distinguishing torture from
cruel, inhuman or degrading treatment may best be understood to be the purpose of
the conduct and the powerlessness of the victim, rather than the intensity of the pain
or suffering inflicted.”®' So, the Special Rapporteur considers that, while torture is
absolutely prohibited in all circumstances, the circumstances in which other forms of
treatment are perpetrated will determine whether they qualify as cruel, inhuman or
degrading within the meaning of the UNCAT.

The UNCAT definition of torture covers not only positive acts but also omissions.
Assessing the severity of physical or mental pain or suffering or acquiescing in its
infliction is aware that the victim is particularly sensitive, it is possible that acts which
would not otherwise reach the threshold of severity to constitute torture may do s0.252

¢ Convention against Torture and other Cruel, Inhuman or Degrading Treatment of Punishment,
10/12/1984, Article 1,

0 [bid, Article 16

1 Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or
punishment, Manfred Nowak, UN Doc. E/CN.4/2006/6 (23 December 2005), §39.

2 This was implied in Dzemajl and Others v Yugoslavia, CAT Communication No.161/2000, 21 November
2002, §9.2.
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It should also be remembered that even purely mental torture is included within the
definition, so the threat of torture may itself amount to psychological torture.

The prohibition of torture and ill-treatment in the ICCPR applies regardless whether
the acts were committed by public officials; other persons acting on behalf of the State;
or by private persons. However, the prohibition on ill-treatment does not merely
create a negative duty on State agents not to engage in such treatment. Whilst, State
also has positive duties to protect persons under its jurisdiction from acts of private
individuals.

Besides this, the UNCAT specifies that, in order to qualify as torture or as any other
cruel, inhuman or degrading treatment, the pain or suffering must be inflicted at the
investigation or with the consent or acquiescence, of a public official or other person
acting in an official capacity. The following requirement means that States are not
generally responsible for acts beyond their control. But, they can be held responsible
for acts of torture by private individuals if they fail to respond adequately to them, or
Fail to take general and specific measures to prevent them. The question of whether the
failure of a State Party to respond adequately to private torturers amounts to
acquiescence under UNCAT was considered in Dzemajl and Others v Yugoslavia. In
this case, the police though present at the scene, failed to intervene to prevent the
destruction of a Roma settlement. The Committee considered that this lack of action
constituted acquiescence in the sense of Article 16 of the Convention, which prohibits

cruel, inhuman or degrading treatment.

Under both the UNCAT and the ICCPR, States parties have a duty to investigate
allegations of torture or cruel, inhuman or degrading treatment. Article 12 of the
UNCAT provides the following: “Each State Party shall ensure that its competent
authorities proceed to a prompt and impartial investigation, wherever there is
reasonable ground to believe that an act of torture has been committed in any territory

under its jurisdiction.”

It is notable that this obligation to investigate is complemented by Article 13, which
provides that individuals shall have the right to complain to the competent authorities,
and that the State shall take steps to protect the complainant and witnesses against
reprisal. Article 12 and 13 also apply to acts of cruel, inhuman or degrading treatment.

Furthermore, the State obligation to ensure a prompt and impartial investigation does
not depend on the submission of a formal complaint. But rather it is sufficient for
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torture to have been alleged by the victim, or that other reasonable grounds exist to
believe that torture or ill-treatment may have occurred, whatever the origin of the
suspicion.®® Moreover, the investigation must be effective — carried out by
appropriately qualified individuals #‘and seek both to determine the nature and
circumstances of the alleged acts and to establish the identity of any person who might
have been involved in it.55 At least where it is necessary to ensure the right of redress,
the alleged victim must be informed of the outcome of the investigation.z

The UNCAT explicitly obliges States to enact and enforce legislation criminalizing
torture, while a similar duty may also be inferred in the ICCPR. Article 4 of the
UNCAT states:

“1. Each State Party shall ensure that all acts of torture are offences under its criminal
law. The same shall apply to an attempt to commit torture and to an act by any person
which constitutes complicity or participation in torture.

2. Each State Party shall make these offences punishable by appropriate penalties
which take into account their grave nature."?’

So, Article 4 of the UNCAT is limited in its application to torture, and is not among
those listed in Article 16 as applying also to other forms of ill-treatment. The CAT now
systematically asks States Parties about domestic criminal law and has repeatedly
emphasized that Article 4 requires States to incorporate into domestic law the crime of
torture and adopt a definition of torture that covers all the elements contained in

article 1 of the Convention.

Additionally to above-mentioned, both the UNCAT and the ICCPR impose an
obligation on States Parties to grant redress and provide adequate compensation to
victims of torture or ill-treatment. As defined in the case of the Urra Guridi v Spain,
compensation should cover all damages suffered by victim, which includes, among
other measures, restitution, compensation, and rehabilitation of the victim, as well as
measures to guarantee the non-repetition of the violations, always bearing in mind the

circumstances of each case.5*

3 Blanco Abad v Spain (1998), op.cit., §8.2.

B4 Ristic v Yugoslavia, CAT Communication No. 113/1998, 11 May 2001, §9.5.

% Blanco Abad v Spain (1998), op.cit., §8.8.

6 Dimijtrifevic v Serbia and Montenegro, CAT Communication No.207/2002, 24 November 2004, §5.4.
BIConvention against Torture and other Cruel, Inhuman or Degrading Treatment of Punishment,
10/12/1984, Article 2 www.obchr.org/EN/Professional Interest/Pages/CAT.aspx

B8 rra Guridi v Spain (2005), op.cit., §6.8.
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The HRC and the CAT have both generated a rich jurisprudence on the extent of State
obligations related to the prohibition of torture and other cruel, inhuman or degrading
treatment or punishment beyond the so-called traditional view of preventing the use of

torture in interrogations.

No derogation is possible to any of the provisions of UNCAT according to article 2 (2)
which states that whether a state of war or a threat of war, internal political instability
or any other public emergency may not be invoked for a justification of torture. Also
the Article 2 (3) states that even the orders from a superior cannot be invoked to justify
torture. As already discussed, the offence of torture cannot be the subject of defenses.

So, as already mentioned prohibition is absolute.

Effective prevention of torture requires the enactment and enforcement of procedural
guarantees requiring that all detainees be registered and have regular contact with
people outside the detention center.

The European Convention for the Protection of Human Rights and Fundamental
Freedoms (ECHR) was opened for signature in 1950. The prohibition of torture and
other forms of ill-treatment is set out in Article 3 of the ECHR which simply states that
no one shall be subjected to torture or to inhuman or degrading treatment or
punishment. Article 3 of the ECHR does not define torture, nor inhuman or degrading
treatment or punishment. From the simple proclamation of the prohibition of torture,
inhuman or degrading treatment or punishment in Article 3 of the ECHR, the Court
and Commission have developed quite complex definitions as well as have drawn

distinctions between the prohibited acts.

The defining characteristic of torture is not necessarily the nature and severity of the
act, but rather the purpose for which it was perpetrated. 7he Greek Case which is one
of the leading cases as regards the distinction between the prohibited acts should be
used as an example as at the following case it was decided that all torture must be
inhuman and degrading treatment, and inhuman treatment also degrading. The notion
of inhuman treatment covers at least such treatment as deliberately causes severe
suffering, mental or physical, which in the particular situation is unjustifiable. Torture
has a purpose, such as the obtaining information or confessions or the infliction of
punishment, and it is generally an aggravated form of inhuman treatment. Treatment
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or punishment of an individual may be said to be degrading if it grossly humiliates him
before others or drives him to act against his will or conscience. °

The tribunals consider that the distinction between torture and other offences of ill-
treatment lies in the purpose of the act, and in its gravity. The existence of a prohibited
purpose will allow the Tribunals to qualify acts as torture, but where such a purpose is
lacking, the acts will fall under other categories of ill-treatment.

For example: the same conduct may be charged as both rape and torture, as the crime
of rape includes an element of penetration which is absent in the definition of torture
and the crime of torture requires a purposive element which is absent in the definition
of rape.

In criminal law, crimes are defined as containing both a factual element related to the
physical act, known as the actus reus, and a mental element related to the state of mind
of the perpetrator, known as the mens rea. If either of these elements are lacking, the
accused will be found not guilty. The inclusion of a mental element in this context can
lead to a divergence between the application of the concept of cruel, inhuman or
degrading treatment in human rights law and its application in criminal law.

However, it has to be noted that as with the crime of torture, criminal responsibility
for the other offences of ill-treatment does not apply only to the person who actually
commits the prohibited act.

The Rome Statute of the International Criminal Court (ICC) is similar to the Statutes of
the International Tribunals for Rwanda and the former Yugoslavia, so it is likely that
the International Criminal Court will take inspiration from the jurisprudence of the ad-
hoc Tribunals. Any analysis of the jurisprudence of the International Criminal
Tribunals would not therefore be complete without a brief overview of the Rome
Statute. That Statute, like those establishing the ICTY and ICTR, addresses torture both

as a crime against humanity and as a war crime.

Also, article 7(1)(f) of the Rome Statute explicitly lists torture as a crime against
humanity that falls under the jurisdiction of the ICC when committed as part of a
widespread or systematic attack directed against any civilian population, with
knowledge of the attack. In addition to this, article 7(2)(e) defines the crime of torture
as: “The international infliction of serve pain or suffering, whether physical or mental,

2 The Greek Case (1969) op. cit.
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upon a person in the custody or under the control of the accused; except that torture
shall not include pain or suffering arising only from, inherent in or incidental to,

lawful sanctions”

The definition of torture in the Rome Statute is, in one respect, more restrictive than
those contained in earlier international instruments. The Statute imposes a new
requirement, namely that torture be inflicted upon a person in the custody or under
the control of the accused.

Article 8 (2)(a)(ii) lists torture or inhuman treatment, including biological experiments
among the grave breaches of the Geneva Conventions which are punishable under the
Statute as war crimes. While this article is considerably less precise than article 7 as
regards the scope and definition of the crime of torture, the Preparatory Commission
gave the following criteria for the definition of torture as a war crime:

“l. The perpetrator inflicted serve physical or mental pain or suffering upon one or
more persons.

2. The perpetrator inflicted the pain or suffering for such purposes as obtaining
information or a confession, punishment, intimidation or coercion or for any reason
based on discrimination of any kind.

3. Such person or persons were protected under one or more of the Geneva
Conventions of 1949.

4, The perpetrator was aware of the factual circumstances that established that
protected status.

5. The conduct took place in the context of and was associated with an international
armed conflict.6. The perpetrator was aware of factual circumstances that established

the existence of an armed conflict™#®

So, as it is visible, there is no requirement that the act or omission be carried out for a
prohibited purpose to qualify as a crime against humanity, such a purpose must be
shown where torture is charged as a war crime. Indeed, the Preparatory Commission
considered that the only difference between the crime of inhuman treatment and that

of torture lies in the purposive element.

%0 Report of the preparatory Commission for the International Criminal Court, finalized draft text of the
elements of the crimes, UN Doc. PCNICC/2000/1/Add.2, 2 November 2000, Article 8(2)(a)(ii)-1.
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War crimes fall under the jurisdiction of the Court only when committed as part of a
plan or policy or as part of a large-scale commission of such crimes. In other words, a
single act of torture will fall outside the jurisdiction of the ICC.

To summarize, in the Starutes of the International Criminal Tribunals, torture is simply
listed as one of the crimes over which the Tribunals have jurisdiction. The prohibition
of torture and other ill-treatment in the Universal Declaration of Human Rights came
only three years after the end of the Second World War. Obviously, it was a direct
response to the atrocities of that war, adopted in the hope that such violations of basic
human rights would never occur again. Since the adoption of the Universal Declaration
of Human Rights, the prohibition of torture has acquired legal force at the
international and regional levels and has been recognized as customary international
law. Today, an increasing number of States are signing treaties prohibiting torture and
accepting the jurisdiction of the treaties’ supervisory mechanisms and individuals
tresponsible for massive violations can be brought to justice before international

tribunals.

Whereas it was once an absolute taboo to call into question the absolute prohibition of
torture, this prohibition is now the subject of news items and political debates, with
creative arguments employed in order to avoid adherence to established international
human rights standards. So, the absolute legal prohibition of torture, like the
prohibition of slavery or genocide, remains securely entrenched at the international

level.

Also, this prohibition is reinforced by article 2 of the UN General Assembly
Declaration against Torture. The following article states: “Any act of torture or other
cruel, inhuman or degrading treatment or punishment is an offence to human dignity
and shall be condemned as a denial of the purposes of the Charter of the United
Nations and as a violation of the human rights and fundamental freedoms proclaimed

in the Universal Declaration of Human Rights”.2¢!

Article 3 of the Declaration against Torture eliminates any doubt that the nations of the
world have already long rejected the moral logic of the so called “ticking bomb

scenario”.

! Convention against Torture and other Cruel, Inhuman or Degrading Treatment of Punishment,
10/12/1984, Article 2 www.ohchr.org/EN/ProfessionalInterest/Pages/CAT.aspx
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However, exceptional circumstances such as a state of war or a threat of war, internal
political instability or any other public emergency may not be invoked as a justification
of torture or other cruel, inhuman or degrading treatment or punishment. 262

The substance of these declarations have also become part of international law.
Although, even leaving aside the question of international legality, there are solid
moral and ethical grounds for rejecting any act of torture or any attempt to legalize
torture under any circumstances under national law. Torture is absolutely prohibited as
a matter of morals and ethics, and so no torture must be applied or tolerated no matter
how great the costs. People may find the basis for an absolute moral prohibition against
torture, at both the personal and societal level, in any range of sources: the same
universal and absolute commitment to human dignity from which the UN human
rights declarations emanate, or personal system of ethics or religious faith, or military

doctrine.

It has to be noted that torture is among the worst kinds of suffering a person can inflict
on another. Many people would rather die than undergo torture. Also, the
consequences of torture last often lifelong. Additionally, torture is intimately associated
with the most horrific and oppressive governments that human history has ever
known. Furthermore, torture is the concentrated essence of tyranny, one person
tyrannizing another which means the breaking of a person’s will by inflicting pain.
Today, our society cannot tolerate tyranny as it is totally opposite of our society. And
last burt not least the torture can cause a serious damage not only on the person who has
been tortured but also on the torturer. As the torturer himself may be corrupter,
psychologically damaged, degraded and deprived of dignity by the acts with
consequent harm to his/her family and others around him/her. Also the tortured
captive is helpless. A person who has no information is entirely unable to affect his or
her fate and faces only continued torture. As intelligence professionals attest, that
people would stand a much better chance of actually getting life-saving information by
using persuasion, trickery or some other means. So, if someone’s life depended on
getting fast, accurate information, anyone wasting their time on torture would totally

be a nonsense.

%2 “Arguments in Response to the Scenario as a Whole ~ The Legal Prohibition.” Defusing the Ticking
Bomb Scenarioc Why We Must Say No to Torture, Always, Published by The Association for the
Prevention of Torture, 2007, 17.
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Torture is a poison and once even a small amount of this poison is injected into the
society’s lifeblood it will spread and corrupt the flesh until the entire patient is
consumed. So, in short, the response of society to any attempt to justify torture must
always be to insist that torture is never morally justified. The absolute and non-
derogable prohibition of torture must be unwaveringly promoted everywhere that
torture or talk of torture still lurks. And it has to be repeated again that torture is of the
same species as genocide and slavery. 26

In addition to this, the Government may also result to derogation in cases of imminent
danger for the state. It allows countries to derogate to certain rights in case of threats of
the nation. Nevertheless, there are some things that cannot be derogated (ex: torture).

Terrorism and public law has to be also connected. When Al-Qaeda terrorists killed
around 3000 people by flying aircraft into prominent landmarks in the USA-most
notably the World Trade Center in New York-on 11 September 2001 (“9/11"), the
geopolitical consequences were immeasurable. The most obvious such consequences
was the decision of the US and the UK governments, only weeks after 9/11 attacks, to
invade Afghanistan, Al-Qaeda’s main stronghold and to overthrow its Taliban —led
government, which was supportive of Al-Qaeda. Domestically, the US and UK
governments took other drastic steps. Most notoriously, the US government established
an enormously controversial detention camp at a US military base at Guantanamo Bay,
Cuba, where so called “enemy combatants” were held. Most were never charged with
or convicted of any criminal offence, and received no recognisable form of due process.
A form of torture known as “waterboarding”, involving simulated drowning, was

practices there.

The UK's domestic response was different from that of the USA, but was, at least in
some respects, no less draconian. The centerpiece of that response was the Anti-
terrorism, Crime and Security Act 2001. The act dealt with a wide range of matters, but
here we are concentrated with the particular aspect. In the wake of 9/11, the
government perceived that a major threat to the security of the UK was posed by
foreign Islamist extremists. Ordinarily, that perceived threat could have been dealt
with in one of two ways: by instituting criminal proceedings or by deporting the
suspects to their countries of origin.

8 Defusing the Ticking Bomb Scenario: Why We Must Say No to Torture, Always. Association for the
Prevention of Torture, 2007.
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However, the government was unable or unwilling to adopt either of those courses of
action. On the one hand, criminal proceedings could not be brought because, it was
asserted, securing convictions would involve revealing to the court evidence that
would compromise national security. On the other hand, physically removing such
people from the UK by deporting them to their home countries was not legally
possible. This is because the European Convention on Human Rights (ECHR) which as
a matter of international law, is binding upon the UK prohibits deportation if there is a
real risk that the person concerned will be tortured or otherwise ill-treated on return
to his home country. Many of people about whom the UK government was concerned
came from countries in which precisely that risk would arise. Taking the view that
neither deportation nor criminal proceedings were viable, the government instead
invited the Parliament to pass the 2001 Act. It has to be mentioned that Part 4 of the
Anti-terrorism, Crime and Security Act 2001 was to allow the government to imprison

suspected foreign terrorists who could not be deported.?*

In Turkey, people were taken into custody on terrorism-related offences, who are
frequently of Kurdish origin, have reportedly been subjected to sleep deprivation and
exceedingly long cross-questioning targeting at breaking their desire and acquiring
confessions and other information.?> Also, it is important to mention that in Spain,
people arrested on suspicion of involvement with the ETA (“Basque Homeland and
Freedom”) have reportedly been tortured by authorities in the course of investigations.
Claimed forms of torture include forced exercises as well as obligatory standing until
tired out, sleep deprivation, blindfolding, exposure to severe cold, hallucinogenic drugs,
humiliation of a sexual nature, beatings, threats of violence, menaces (including sexual
violence) against relatives and loved ones, as well as racist verbal abuse, numerous
offences and frightening. The Special Rapporteur on Torture reported these violations
following his visit to Spain in 2003, which drew extremely hostile reactions from Spain

at the time 2%

The example of Turkey is also mentionable, human rights defenders have also suffered

harassment, including torture, when trying to document torture and to assist victims.

4 “A}) Qaeda.” History.com, A&E Television Networks, 4 Dec. 2018, www.history.com/topics/21st-
century/al-qaeda.

%5 European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment (CPT) Report to Turkish Government on the visit to Turkey from 4 to 17 June 2009, available
at: http://www.cpt.coe.int/documents/tur/2011- 13-inf-eng.htm.

%6 Report of the Special Rapporteur on the question of Torture, Theo van Boven, Visit to Spain, 6 February
2004, UN Doc. E/CN.4/2004/56/Add.2.
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In Chechnya for example, local human rights defenders are reportedly no longer able
to carry out their work of monitoring and investigating allegations of torture by
security officials as a result of threats received. In some cases it has even led to death or
disappearance.2¢’

Data from Russian NGOs should also be taken into account. It estimates that
approximately 30 per cent of criminal suspects are tortured by police with a view to
extracting a confession.8 In addition to that, it is evaluated that 50 per cent of all
torture victims in Russia are persons who were involved in criminal investigation
proceedings, either as a suspect, witness, or informer.?® Forms of torture such as
sustained beatings are reported to be widely used in criminal investigations, including
punching, kicking and hitting the victim for a prolonged period, as well electrical
shocks. Mikheyev v Russia is an emblematic case, followed by many other cases, in
which the European Court of Human Rights (ECtHR) found a violation of article 3 of
the European Convention on Human Rights (ECHR).7¢ Mikheyev, a police officer
suspected in the rape and disappearance of a young woman in Nizhny Novgorod, was
subjected to torture including the use of electric currents by police investigating the
case. When trying to escape, he jumped out of the window of the police station, as a
result of which he is now permanently disabled. Similarly, following its 2010 visit to
Armenia, the UN Working Group on Arbitrary Detention reported on beatings of
detainees and prisoners by police and National Security investigators to secure
confessions, and the use of ill-treatment in criminal investigations.?’!

International human rights law defines the limits of a State’s power over individuals,
and imposes positive obligations owed by the State to individuals. The prohibition
against torture in international law in absolute as it is in the case of genocide or slavery.
Torture is impermissible under any circumstances including war, public emergency or
terrorist threat. The prohibition is so strong and universally accepted that it is now a
fundamental principle of customary international law. This means that even States that

7 Expert Contribution, November 2011.

5 Response to REDRESS questionnaire.

# Expert Contribution, November 2011.

™ European Court of Human Rights, Judgment 26 January 2006, Case of Mikheyev v Russia, Application
no. 77617/01, para. 129 https://hudoc.echr.coe.int/fre?i=001-72166

Z) Report of the Working Group on Arbitrary Detention, Mission to Armenia, UN Doc.
A/HR(/16/47/Add.3, 17 February 2011, 12.
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have not ratified any of the international treaties explicitly prohibiting torture are

banned from using it against anyone, anywhere.

The extent of all States’ obligations to prevent torture is therefore largely determined
by international treaties, and the bodies that interpret them. At the international level,
the United Nations’ Human Rights Committee and Committee against Torture
interpret State obligations under the International Convention on Civil and Political
Rights and Convention against Torture respectively. Where the State in question has
recognized their competence to do so, these bodies may consider complaints from
individuals against a State. The Committees are not courts, but rather quasi-judicial
bodies, meaning that their decisions are not directly legally enforceable but obviously

are important to the interpretation of treaties.
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