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©bmdmEs Labadsmmem bognmbnb gs@aB439@0b LEmEN 3Bgdab
dogdob 3Gm(39Ldn.

EAEMMS 306353mmdadn 3Gogd@nged, 3mbiMgdmmas Logdggdds
L 3mbLE OGN (NM Labadsmmm asygbs abgo Lsjombby ogn-
JdMgdabs s LEmEn ao05643980L baggmdgmgdab 3036530l Logn-
Amgdnb Bobody, GmamMngss JmbbGodnEoob gMmo dgbmoo
33n35mabBobgdnmo  Ygmgdab gdmamgol  dgbadmgdemmds
3MBLEOG (3L bbgs dabermao gsmgzamabbabgdamo mgan@0dy-
G0 30bbgdno, sbg3zg, dmgswee, JMBLEGNEGY(3N0EE 35dmBrnbs-
g 30Bbgdoms s mMyan@ndyco abGgMgbgdoo.

53000639 babasbdno gbos 30badbmb, Mm3 gb adgde o6
353mBo3bagh o 3nobgalb Badbab gggd o6 5ygbgdlb bydmo -
Lobgmadammo dnoamdab (Regdal 33bmargal dgbsdmydmmds
3oL 3o9ams8nbBoMmgdgm bmMadsdo dm(3gdmemn Laggmdgmgdam)
8o6gdmmdsb s dnb dgbsdodabo Logombgdalb aomobyzg@nb
LobBmEL, oy3amgdmmdal. gb abgdo @bssMbgdans, on-
omgemo ocmasbal 398mygbgdsl mogabo LodsmmgdMaga, @Mo-
(30mbanGo, 03s3AMPmIE JAHmndgmenbogsb asbbbgsggdgmo

bagggdggero ogd3L-
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2.1.2. 3mbLZnGY(300b ghon Igbman gamzsmnbBabgydammn
5egdnb 3mbLEngn b Lbgs 3mbman
av0133mabbabgdymn mgan@0dyce 3nb6gdnm
35dmgnb Agbadmgdemmds

Lo gmBLENGMENmM babodatomm ymggm Lsgdgdg o 3603-
369mmdab 560ggdb Lawogm bm@Mdgdol 3mBLENEH(30nL Tgbods-
3ol 8mbmgdmeb LEMFN HOPNYHNIdoMNgdal >Mbgdmdol -
39bsb, Fomash, Bnbsomdrgy dgdmbggzada, dgmdmgdgmn ngbgds
JOBLGGNEIPH ©ogolb LbmMsow aomsbysg@e. Hmamei(y Bgdmom
obobgmadmmds 3Mod@ngeod g3shggbs, LobodsBmmm bowagm
6m@30lb  3mbLGOG(3nob Igbadednb Bm@mBsbmeb BMmmngGndo-
35630l obdagbom YgPmgdnb dgdbmmgzalb bLogydgzmadbs
s man@ndm 30Bbgdbay 00zemnbbnbgdl, Gomsg Lbogobb-
35 3MBLEGOGTEOYH0 PREgdab doMgamsdgb@nfgdgmn bmM3gdo
356bb3o3090056 9MNTobgonbogsb. dgbadadnbaw, LszmbLENEY-
3om bLobodomommad gb 3Go@ghomdo mogo JmbLENEG YoM
DBYSYd0m @3N bygmmgdob gONdsbgmnbogsb gobsdagbs-
39005(3 35dmoyqbs.

odEe bodstoggmmb  3mbb@o@mnsda ofnb waggmgdgdab
domgamsdgb@nfgdgmo dqbmadn, Hmdmgdag dobsoMbmdMogo
domnob dgo@mm 96056 §HMBobgomeb s 393306gdmmba, (35-
™399 399:b3939380, gGomn s 03537 boggmob wagelb g8Labiy-
193006, begds 3mbbEngnErom agnmo bygmmgdob gsmsgs-
3o OmEgbsy oMbadomsm ghon ©d 0dsgg Loggomob o335
Logdotn, 360d3bgmmds o 573b, JMbLENEM(3NolL GMIgmo o
M3gbn Igbmao o3m bygMmdn 3mad3gas ob; LobsdsGomma
6@s go356omndmb s 35685GE™ML 93 boggmab 3MBLEEG TN
©3(39mn 3nbssbn — 5By GmamGns dobo a3g0b Gocgmgdo
(B0 ImM0L, M@mgdab 3gdmnmzalb bogndamgdo s mgando-
G0 80B6gdn) bmgswo  JMbLENETENL Bobgmgom, Goms,
bodmenmm %5880, Banemb LBmG0 gosbygg@omgds, Gm3gmo s
98bobyFgds 3mbLEGEG P3P bLoggmggdl dm@al LsdsGormasba
3omsblol 3gbofiRbadabl. 0dogmmmamor, bywmdg@os ndob 8-
303900, Bmd ©5933909m0> b6350bdngHo HRemgdal Lbgs Bgdal-
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dogfn  3mBLENGNENYMe MBmadabogal  gomzemobBabgdama
30b690000 JgBrmgs. SLgmn Boamds, gemo bz, joobgal
60dbolb g399 o0ygbgdms JMBLENGMENNMN MREmgdgdal JoMg-
amodgb@ofgdgre bmmMdgddn Bgbmmmaal Loggmdamgdal googs-
@0bBbgdabl, Lobymogdab >m3omgdemmdabs s 8603369mmmasL,
bm, dgmFg 3bMng, asbMonms 535 01 08 MREYdsdn sMsm-
BobmdngMn, goms37@gdmma, mzncbgdytn Rstgzab LogGombal
©> 35dmnb3nzee 980560l maemgdgdel oMmgggeb.

Bg3mombadbyymma bagombob gomsbyzg@nb bognmgdal Babs-
33 ©oad bygmbLbGaGMEam babsdsGorrmm, Mmegbag dsb mBL-
&G 3E0gcn boRgmom 3ndoBms Msdrgbndy dmema@ngn@ds
359Mm05bg6sd, bogotoggmmb sbamaobGs og@ab@Gos sbm-
(3053093, LoagoGmggmmb bLobombm 333935, LodoGmggmmb
dmgdomagdggdds s dmombmggl ,353M0dgdabs s 3obngygb@o-
(309%0b dgbabgd“ Lodomggmmb Jobmbob Modgbndg bm&dal
365 3mbLG @30 PGo (36mds Logdosoggmmb jmbLGady(3ool
24-9 @5 25-5 3qbemgdmsb d08sGmgdoom. Bndobomdmagas, Hmd
8mbamBgmggdn oM o3mgdebgb 333906 bBrmzaml o3 Igbmgdl
dmeab o boogm Bm@dgdl 3mbb@n@3oal mMogy ©obobg-
mgdmm Fqbmmsb do8sBmgdom oG 3mbbE @Y Eegcor dnoh-
6930696, 585L56, daBamsEa LogHom sMandgb@s(znody wo-
4o obmdoo.

Bobodogdomyg 653Gm3nb 8nBobo o sMab bodommggmmb 3mbL-
&o@3oob 24-g s 25-7 8gbrgdob 3068568 9d0. Azgbe sdm(306ss,
98 3330bgq35380, 3MBLENGNEIIH MBRmIdab dgdemmgolb ©obed-
3980 Laggyydgmgdab, mMgan@ndnn 3nBbgdab Momdadg LogmbLEo-
&a30m LobodsGormmb dmba(zonl, 8oamadol gosbsmadbgds.

bg8mon abobymgdam boddgdg (sboo ogm, GmE Gogo Lo-
Joobgdabs  ghoeGmgme oMol @oEgme  LsgsGoggmmb
3MBLENGM(300b Gmamey 24-3, abg 25-9 3gbmgdoo, s30@ma
GmB8mndy o3 dqbmom 3Pmo byggmmesb domo aodmygzobs bg-
mmgbnn s 56abBmMo 0gbgdmms. 0rnd(30, ndogeMmyms, go-
booganbBabgdgmoa agm, Gm3 obsbgmgdym dgbmgdde domo-
0gdemas gBmgdeb gdogrgeb 3obbbgsgadaere myandedyha
3nbbgdo, o6y mogow JmbLEOG (300 9o s 03539 3MbLGGD-
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(309960 boggonb 3gdmymzoborgol Lbgomsbgs 3nbmadn bbgsmabb-

35 LOgdggmb 0:gomalbobgdl. 93 bognobaboEdn gm@3smyco

3nam3olb dgdmbggzedn, gedmgnmms, Gmd JmbiMgdmemo 3mbl-

&ndaEonco boggog gmbLGoG 3oL 24-g5 3gbmal gsMamy-

330 3g90demgds dgobmmemb bobgmdbogm «dndmmgdab, Lobm-

asmdMngn MbogMmbmgdal, 5©@5300bob YRmgdgdal mo(330Ls

> bbgs mgan@ndnen 30bbgdal L3350, 35806, GmEaLsy

03037 3MBLGGTENPM boggmg, mdgmoz 25-g9 dgbmoom ©o-

@ bgg®mdos 9d(3939: 99 gobob bgmob goMamgddn, bgdmm

abobymagdmma 30bbgdoborgal o6 dgodmads dgodmymmb, Mo-

856 25-g 3qbran o6 amgemabbobgdl 24-9 nbemab BLasgh mg-

an@ndam 3obbgdls s NPmgdeb Igdbmymgob LadsGomgdtag

Logymdgmgdb.
3585boady, LobodsGomm o8 bLojnobab gosbyzg@nbol 353-

@930 >@gfbo@nggdal Bnbsdy momae:

1. o6 333900 vMbrs adsgdoxbs JMbLEBOEGM(3NL 24-9 s 25-
dabmadno agmeme bygMmgdn s mbrs 938 3nEgdnbs, MmA
dgndemgdgmns 3Abgdmdegb JmBLEEGIMn bnggomy, Gmdg-
o3 93 mngg 8qbmro oFmer bygmmdn 8mgdigmms (530b-
@6, sbgmn dnamads LobadsGommb Lbgs EGMLSE Mbrs ao-
8mgygbg8nbs bbgs 3mBLENG MG Fnbmgdcsb dndstogdam);

2. 56 gbms gogas, ®mA ghon s ngnzg JMBLENEME GO Logg-
0g, 9Bmgdcogn  3mI3mMbgbGn, 0bBaMabo JMbLEGNGP(30S-
do (Lbbgomaobbgs dbmaoc) asbbbgeggdnmem oMol s3I,
nbo 3Msg@ognmo dgegani 0dbgdmms b, Gm3 53 jmbl-
&GI3H0 abBgfgbal dgd3brmnmggme bm&G3ab 3mbbE -
30Amdab dggzabgdabsl dgadmgds >m3mAbrgb, Mmd ob o6
9BabssmBmgands LagoGoggmmb 3mbb@odmzonl 24-5 8mbemb
5, dgbodednbow, gb 3MbLbGaG NGOG boggmyg, NBEGds >G
003939, 353653 03039 NGB gds, MMIgma(3 0353EOMYYMOR
25-3 3gbmomo o60b o(3@mn, ofm3gge Lawogm Bmdnb
JMBLGOG 3oL 88 Bmbmoob (25-g 3qbmn) Jgxebgdabsb,
Goasb 25-5 dnbmo o6 ndmy3ze NBmgdol 0d Logydzmadoom
B9bmegeb  3gbadmgdmmdslb, MmamE@bag aogomolbbobgdl
24-3 dgbeo.
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mngg dgdmbzgasdn aorsbyzg@nmyds 0d6gdmms 3(3aMn.
963860309, dnomgnm Rmgdabs > 3mbLBOG 3L Tgbo-
3530l 3gbmb 5J3b @egabo sgRmm LgyHm, 3oaMe8 sGLBMEN
036935 0dab (35embobor @8 gMM86n336gmmabor 3@ 303985, Gm
3399mgdgmns, 303mGaibgmoes gRon s 0gngy JmbLbEndmzoy-
o bLojgoy gRoEGAMMmIE mMAn o6 3380 gumgdon (Jmﬁb@)n-
&30l dgbmon) a@Enm bygHmde 8mgdgL. 3ng3ohbas, Mm3
53 Logrobob a0msby398° nbrogammsenn® IgbBsgmobs ©s dnr-
amdsb 8mocmbmzl. abggg, Bmameg Ho3ombammy, ambagmm
2bAL 8mymgdamo 0gbgdmms 080l 3B 03985, M3 gGdn @
03039 YB@YdMogo  Jm33mbgb@n, gmbLEGNG YN  bojgog
JmbLBOGY300L Lbgoabbgs dgbmao a0bbbgzaggdmme (m&-
209M0babsomdmnamdingn dnbsstbom) sGob ©agmo.

330@m3 Lo gmbLENGMGom LobedsGmemmd Bmgdgdab swg-

335860 ©d(330bgob 33y SMLYdgmn Boamdgdol 3oMomg-
@M@ ©ooanbs dgdmgan LESbIMEd:

n393630b  (Bo6nggqb@ozanl) m@eagds  JMBLENEM3nol  24-9
dgbemod ©s(ynm beggmmb ndgbom 1 393dnmgds, MaBrnbows ab
obMab a03M(39emgdnb gHor-gfor Ladmamgdsb B3M3mamagbl. sme-
300bord>  agy@nemdab  (BLgemgmmadsl), Gm3gmng  8mmgdmemns
0@gob, o6 gdbobmMgds sBMNL, 0bgmM@Ba(zanb gabnafgdsb o6 aogm-
(39egdsb, sFagxgin 9J3b baghom 3mbLEgndmnno eI 3536]-
30bo > 3560gzgb@oznlb MBmgdobdsk. 3g3Mgdsb (Bsbagggb@e(znsb)
JMBLENGIE® ggrmgda Bobo dobobo @y dobsambn od(3g3L, gb
35653nBmdqdL 3mbgdFing > 3Mbgdom 33380ML JMbLENEGM(3nnb 24-9
> 25-5 8qbemgdb dmenb. 53 dbfng 3MBLEGOEGMENEL 25-9 dqbemo,
Gmdgmo  osdnsboe xameanb dng oBMab gsdmba@gal gmemg-
J&m® Bgbademgdemmdaly n3o3L, 3MBLENEGPEenl 24-5 dmbrmob ao-
adgmgdsb BaM3maagbl. s3Mngsm, Loobmbdmgdmm bmMmadsh, Mm-
3gemo(3 393930l 56/ 8560y qbGoznnl Ra@efMgdnl gmMdam sl
a93mbs@gob 3gbadmgdrmmasl, 3g3Mgdob (Bs6nggb@szanl) sanemb,
3oL 30BooMbl 56 gmMBslb M 3og8nigds, JMBLEGOE (3L 24-9
25-9 3qbmgdmob mebadamn 8ndafogds dgndmgds 3jmbonb.
4. 99369d0b> > 3obogggboanb YRmgdsL, Bmam@g asdmbod-

30b  bL3gnorm® @mEIL, ™m0 cwbsdGa  36ndzbgmmgobn
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Remgdnbogob aobgymeggmo obdgd@n goohbne: dg3Mgds s Jo-
Bogggb@oEns, Bmamey dbMab aadmbo@gal gmEds (mar3emgdals

N usy abaﬁg) ©> JmbyMgd o o0, Gedgebay dg-
JFgdd 96 3sbngggb@ozns gdbobyMgds. gb oMol nbLGMWAnbEm-
0 q@egds, Gmdgmng 98 PBmadom dmbsfggdmy oMb (8nbon
3emo@ngaen, bmgnsmman, sGGLE NN, Mgmogano ©s .3.)
atdbmdgdobs > Igbammmgdgdal asdmbo@gal dgbodmgdemm-
3oL 2dmma3b. dg3Mgds @d 35bngagbBagns dgodmgds aygmb dmemo-
&0 3960 bogd05bmdnb 3obyymegmo gemgdgbdn, 9dbobyMgdmeab
sBnb  god8mbo@galb, 0bgmMds(3nob domgdobs s ado3M(3gmg-
3oL > 9.8. LBmMg o3 Bnbssmboo oGl JmbLbEGOGM(30nb 25-9
dqbrmoo agmo Bmgds nbbEAmdgbdnmo ©s sbgo dgdmb-
393930 dg36gdnbs @ 85BogagLB3nnlb PYRBemgdal dgdberymgzelb

bogymdgmgdn dgndemgds aymb nE b T 03 Ygermgdalb dgderme-
30b boggrdgmgdabs, Gm3mab Ggomnbgdobsg ob gdbabmGgds.

. 96005 50nbndbmb, Gm3 25-g dabmn o6 ndmggs g3hgdolb osgo-

byrmgdab dgdmaEgab mgan@ndymn 8nbbgdal Rsdmbamgam,
GBmameg gb gocgomobBabgdymns 24-9 3mbmom g33mbs@golb
030b@mgdsdn  RoMgzal oMo dmBngHgdal  dggebgdab-
o30b. o339, 30bonsb 3mbbEn@mznnlb 24-g9 39bemn 3g36Mgdab
(856039b@o(300b) FMBInmn sbGHNL ao8mba@goba dmazagl, 3
@ofamaddn 24-g s 25-5 dnbmagdoo @s3MEo gRemydgdal
dnbosMbn s dvon dgdbeognb Lagmdzgmo b mn dgnd-
90> agmb. dgbodadnbow, dyitgdal (8o60<53b@)o(3mb) “MBmg-
30l 379brm3gemn bmM3gdal  3mBLEGOEGM(30LSE dgbadadn-
Lemdnb Lognobn 3MmbLENEYENL 24-9 Fgbrmom BmLYS MmN
bEobsMGnm dgndmgds dggzsbrgl.

. 93539 MML, gmbbGoGaab 25-5 dmbmon ©ogne d93M9-

dab  (3560g3gL@d(300b) BEmgdsL s3@MbMBam@a  Bnbss@bo(s
aoofbns. Jg3gdolb  (8s6nggb@a(snal) gmmgdel gdmurgs
43gms Jgdmbgzggeda gadmgds o 0b393m09L asdmbogzal o6
0bg3n3o300b  c030bnPmgdab  gdbmyegol. s30@m3  dyb-
ngdb dmenb sBLgdymo 3gom 3533060b dogbgrogem, dsc
Il Gmeamdol Bodbob L3S ymggmongol daongdgemo
o6 06935, baogm bmEdab 3mbBLGNG3ealb dabrmosb do-
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dommgdnb o@agbabsmgab smzomgdgmos 39935bglb Mgaw-
mo(300b 5L, 30bnLobdmgHmb YBEgdab ab sb3gd@n, Gl

3deegobygh 96l 8ndstarmmn BmMds.

7. 3mBLEGG(300b 25-g Sgbrocm 3g36930b @S >DGHab Logsmm ao-
dmo;gdnl dgbadmgdmmds Logabagdmm oMb @agmma. 3mBLEn-
&30 93 YRmgdsb osmbyb Hmam(y MRmadsb LagsGmo s
Mos@ommE 3936gdsdyg, 3bbabmgMagh 3nb ghm-gfhc SL3g @b
~ Bababbomn Bgdsmognl aofgdy 8g3Mgdab (3sBogigb@o(znab)
IBYdoL.  JMbLENGM(3NL 25-g Bqbemno dgyGgds, Fmam@(y
B0l a353mbo@gob gho-gon  badmamagds, b3garmngnGe
360l a0dmymaznemn. 53 dbng, ob 24-g dabrob 3g-2 349bg@msb
360l dgoaigdamn, Gmdgmn(y 33539 dmbemnl dnMggmn 3mbjgnm
3300 5BAabs s nbgym@3a30nb mogabiezamor ao3™(3gemy-
dab gFor-gho Ladmarmgdob — Bganb Mogabygemgdslb nzagh...

25. a53mbo@gal cmogabamgdel qamgds gdmgGogammmn babm-

a50mgdnb g3brodgb@n® s FubjEem 9mgdgb@L bomdmare-
396L, ob babdmaspmgdal 3obznmcgdol, >@s80sbal YBmgdg-
3ol bEAYBzgmymgabomgal sg3amgdgm Laggndggmb Jdbabs.
Gmamg  addmbo@zob ghom-gGomn gmMds, 3d73Mgdobs md
3560g39b@o(300L N@mgds mogebygsme © M MsGommo
bodmasemadalb, 3obo maomgame 69360L 0bBgMgbgdaby @
80LBMogynd930lb Hgomndgdsl Mbymal bgmb. Lobmasemgdab-
ogob 3603369mmmgabo  Lognobgdal asbbaemgels dabboo dg-
36930b  (BsBogygb@ozanl) dgbodmgdmmds  ©gdm3Ms@nnma
83>603gmmmdab a06gymggemo Bobomos. 3 gRmgdeo Mobo-
360 o LEAMmEobmgsbn baMzndmmdnb dgbodmgdmmds bo-
Bmgomgdal meomdabs ©s ©gdmgGo@Gngmmonl bamabblb as6-
LodEM3AHO3L. 33sbsh gFhmsE, 8g3Mgdabs s dsbaggb@e(zonb
MPmgds 3G oMol Sdbmer@do babooonb. 93 gggdab,
abgzg Bmameig 3od3mbo@gzab mogabn@mgdol bbgs gmmdgdal,
Jbmege ©obadggdns 3MmbLENGHEMD gomgsmolbbabgdgmo
mg30@ndgco Logmdgzmal s@Lydmdal, bbgs 3mBLENGY(30-
o Pmgdgdabs o 3M0b3n3gdab gBEAYEagmymael Bobboo.

26. 393690> 56 3s60g3gb@o(z0s, ROBLOEA dmmoGoynGn s bobm-

a5m736ngn 3Gm3gbab 3g8smanbgmn 6sBagmn, obo gHo-96-
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o0 dobobnocmgdamos. sMmbgdmdl 3mblgblmbn gdm Me@amm
LabdmaSEMdsdn  aodmbo@gol  mogabmymgdel 8603365mm-
5bodb dndaongdnm, od3e o3 MRmgdolb  gs8mazmnbgds
b3oMo 3mbymng@dn dmmnb Lbgscs Mamydgdmsb, o6 be-
Bmasmgdab 0b@gfMgbgdosb, nbgmgdmsb, MmamGn(gas: be-
Bmasmgdtingn bgbfngn, glosnmbmyds s 5.9. 3GmEabENL
ad0mbo@3gnb mgan@ndamn gamgdab Ggoemabs(gnnbalb dobo-
3gbGdEnl MMasbabaGMAgdabs @ 8mbobarmggdalb ya3emgds
36530350 N3ncabdafpnds bbzsms qgegdgdlb, dso dmeinb:

M@mgdob mogabmasm asmasmanmgdady, Ihmggbomemo bag-
8056m3ab gobbmA(30gmgdady, GmBgmay bogdom BmdGamdab

dag9ebgdacn dgndemgds dgadbermomb. sbgon  gmbgemng@ob
26bgdmdolb 3gdmbggzedn LabgmdBogm qgmmgdedmbamn
33mgdmon(zss, MHm3 RogMomb, orgds sbgon Ragzs mbros
0ymb ambog@mmn s InBbab IGMImEB3memn. goGms 53nby,
DB doms dmEnb 35mablob ©a(330L Jodbod 3o6mb3gdgemn
9bes bym3dmazebgmmmdgl 8og0m G0 gMamdgdoo.

mame(3 o0obndbs, 3mBLENG YNl 25-5 Bmbmo o6 dgo-
(3°3L @9a30@03nMa B0bbgdab Asdmbscgzaml, HmPgmms do-
bombBgzomo3 gmbLbENGNEIFe Oamgdab 3gdbegogs sFab
ao8sGomgdaemn. 3obdn o agbgogds 24-5 (s6/> Lbgo)
3gbmobongol s3obabnomgdgmn, M@mgdab dgdmmmoaab oby-
o0 bogyydgmadn, GmamGogos: bbgoos aarmgdgdab o339
bmbmagspmgdtngo bgbngn © Mbagmbmgds s 8.3. 3mbb-
&G 3ol 25-g dgbmmall Igmeg 39bJ@oo mamagbormas by-
mabagmgdal  BabobBotn  aogmombomgdab  sm3omgdmmds,
oy 9936900 96 3obogggb@oznd bomboby s GGobLIMGEG0bL
Ladmdom seaoemal ndsfomgds. bmeam adsgg dgbemalb 3g-3
31bg@no 3mbbGogmans bgmobyymgdsb sbogqdl Mgmgde-
8mbomgdab, RogGomb dq36500b o6 85Baggb@oznab megemgdel
396bm(309mgdada, org 396 ,,3obmbLBNbssMBrgam bobnsmn
Boomm". 5badbymn Bmbme momgmb sGaxg@b 33mdL 0ds-
b9, v BmamGo gbrs ogmb 3obmba, GmBgma(s o8 PPyl
37bmmgob Logggdgmor dgndmgds agbgb  asdmynbgdmeme,
Lo 6003@0[) bgemobygmgdolb obyMyEeal dmgsto dg3cg-
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28.

32.

d0b> > Fsbogzgbgozenl M@mgdob BoMgammngdgmo bsge-
bmbdgdmm bmMagdab momagbabsb.
3MbLGOG Y300 YRHmgdab 373D MEggemn 6m&GIgdab oe-
39b0bob  3obmb3mgdgma  JMBLENG YN  33BLsbMzEYmo
@9an@ndgme dobbgdom gbrs bgmddmgsbgmmdogl. Gm-
3me(3 1339 °m0bndbs, dg369d0b (8o6nggb@oznnl) wamy-
3oL Igbmyegeb baggndgmgdn 3gadmgds 08 3mBLEGEM(30-
Mo 9gumydgoob dgdbmnranb bogndazmadal ngbdmGa aymb,
Gmdgmoms  Mgomobgdsbsg dg3@gds (Bsbogggb@oad) wmge-
3doMeads. sbg dsgsmomaw, 3g3egdab 86 3o60g3qL@o(300bob
35633990 80bs5Mbol 3mbmegdgdal s3Mdomgs, Gmame(s
dnboombmdMngn  bobosonb  3gdmaegs, JMBLGOGM(300L
24-g9 3nbmoo g0035mmabBnbgdamon mgandndnma 3nbEldab
30mbagnb 00bsdMPa bisdmamadab Mbrs BoMImamagboab. ..
bowogm bmMdgdnl 3nbsbl bbgsms waamgdgdnbs s oo-
30bREgdgdnb o330,  LdDMgdEMgdMagn  Bgbngabs o
MbogaBonbmgdol MbHMbagmymgs BoMdmamaqbl, Moy 3mblL-
Go@n300b 24-g 3mbrmao 560l gangsrnbbabgdmemn. bgdmocm-
bodbmmmomsb 303mdnbadg, Lobsdstormmad mMbrs dgoggabmb,
530636 oy oMo Lamogm bm@dgde gmbogeyem domoblLL
9536500L (8o6ng3gbGo300b) M@Emgdabs s Lybmasemgdting
BobGoglb, Lbgoms MRmgdgdbs s co30bNPmYdgdl dmMnb,
Gm3gmans @oba(zsgomsy bawsgm 6m@as agbs dnmgdma”. ¥
bgdmombadbamomsb gs8mdwnbadyg, LsmMbLEGoG MM  bo-

Ladsoremm8  JmbLENGMENL Gmamey 24-9, abg 25-g dybe-
056 308sangdnm dgoggabe ,8736gdgd0bs o dsbagggbBo(30gdal

qbobgd" LogeGoggmmb 3obmbol Bm@3dgdn, GmImgdn dggbg-

dmpoo: 3g3Mndnbs o 8sbagggb@a(zonls dmbobomgms dngH adob
Logomo  6oBaemab  @ogoggdsl; Mmgdoma  3mbBLEGYJ(30gd0m,

7

bogoonggemmb  LagmBLbEnGmEem  bobadsmawmmb 2011 Bemab 18 S3Maemab

3536y39Bmgds Ne2/482,483,487,502  LoJdgtg  dmgsemoggens  dmemadiognén
399505693 ,,8mdBomds gfonobn bogsmorggermborgal®, dmgomogdgors dmema@nyein
3o9Fcnsbgds  bogomamggmmb  gmbbaFgoBogmn  oMBns’,  bogoMonggmrmb
8mdoenodagdn — Bgno dndngmn @o gobo yugoge, bogsmaggermb oboengo bfico
a=Balidos  sbmpnsgno, 8mgommogggdn: @ohn (Y350 > XodS x0dgorRasbo,
20740Benggemmb baborbm od(3ggen bogoBmggmmb 3oMemadgbdnb Bobsocrdmya.
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33&MLIGHBLIMGG™ LodPomndgdom o6/ws Logabgdna gbal go-
©3983°L; 6m@3s, GMIgma(y gMdomogh JmbLGogyangco Bym-
d0mgdob ©o3bmdabygb 36/ domopmdagn abom dg(33eabigb
dmBmadsb; sbggg BmAds, GmBgmn3 v@anbrs ©IBaLYdMmgdal,
58060bEGs3ome MEAa6mL Igbebamamoesb 20 dg@Hob Go-
anbde d536900b (8o60g35L@3(300bL) o 3daengabl. $85bosb, men-

39 3bmosb 8ndstmgdom 3mbLEGGNENYA™BAL dgdmbIgdabob

LobsBoMmmma gegdsdn Rsgznb myan@odn® dobbgdam dnoh-

Boo 24-g qbmoo asmgamabbnbgdyme dnbbgde.
B03obomdmagns, ®md  Bgdmombadbymn  3Mn@aMnmdgdob

a>035mnbbobgdnom, babsBaormmad jmbLGedm300b 24-5 3nbmoo

s EFImn aamgdol 3gbmmogeb myan@odgce dobbgdn godmo-

ygbs nd dgdmbggzednz, BmEgbas dmbamhgmgnde 3mbiMa@mme

6mBab 3GMImadagmmmbob 8ygbgowbgb dbmeme 25-g dybem-

056 dndsngdao.
35doboEady, LogmBLENG MM LabodsGommad 373mgan doge-

amds Rsdmoysmndo:

1) ymggem 3063698 mem 353mbggzedo babsdstammad bgw8nbgygbno
b 8308mbamb, HmBgmoa 3mMBLE NGOG bojgonb a(330L
bogn®mgdal B0bsdy asL b s Medmgbom goMmsmgmom gd-
(393> 9b Loggorg 935 o 03 YGPEYdab FoMgamadgb@ntgdgemo
JMbLE NG NENL gBndg Bg@n Fgbemom M bggGman;

2) oy bobsBsomm eMb3nbogds, M3 gon s ngogg JmbL-
&G Eence Loggog (@modcogo 3mB3mbgb@n) 3mbLEN-
&Enob mén (sb 83@0) dqbmrno oM bq_;gﬁman b3gd,
dab 308t g33mygbgdme 1brd 0dbab Gmame (3 ma(3g0b gho-
BonGn 3oMsb@ngdn, oby b mgol gembsnta bogymdgmgdo.
o6 Jg0dmgds, 3o6mbalb (Bm@Bnb) 985 oy 08 3MbLEGOG NGO
Loggogbosb, Mgmadmng 3m33mbab@msb Jgbodsdnbmdab dg-
@obgd0bab 396bbgaggdmman 3abybgde dognemmae Gbmeame ado-
&™3, HM3 Logoobab 3GmMdmgda@gmds o3 3MBLEOGYEOYM
boggornb 3ma8BgbMnggdgm Lbgswsbbge dnbmrmomsb ndsMogdom

360l aygbgdymo.
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2.1.3. dnfnosn Meymgdnb b3 dmaseoe
3MbLGeGy3nnd 3o bagsGm nb@y@gbgdna

bogmbLGGDEOM LobodsGommd, (3omggmm Jgdcmbzgznddn,

88> o 08 gPmgdob Igbargmzaborgal mgan@ndne 80bba,
35M@> 3o PPmdob (9umgdgdab) Bsmgamsdgbgomgdgme
bmG3non  googomobbabgdnmoe mgan@ndntn dabbydabs, sbgsg
d00fbns, Bmaser, JMBLEOGYERnm 3FYme bogsGm 0bGg@g-
bLgdn. g@&n Loibowaborgal 8mgnyzsbor Bsgomamb:

LogmMbLENG YoM LobLBsFormma babsmbm 33390l JmBL-
&o&g3eace Lomhgmalb bogydggmdy LogeMoggmmb Jmbb@a-
&30l 39-19 3nbrasb dndsogdnm asbabaems »LOdbgEMA™
LomgBgMgm bLodbobyMab dgbobgd” bogsGmggemmb Jobmbolb 0d
bm@3ab 3mBLEGoGYOTHEMS, mdgmn( 50396@s LadbgGm bs-
69590 3m LdLabyFal Imbrnb Dmasm gormmgdaemgdsb. bobambm
©>3(339mob sBG0om, gb bmMds sbge gormgdnmgdab Mbabydms
3-6. ,3900mbabmnbagn BobssmBogamdnlb” 8dmby 3nGgdbass.

LobodsGonemma, bagsGmggmmb 3mBLEaGM(3nab 87-19 8mbmmoo
3o035emnbBnbgdmmo  Loggmdgmab  goMms, ®b63gbob  mogzalyy-
Bmadob  dgberrmogabogol mgan@ndynmn 30bbgdn  S3mnjombs
LagoMoggmmb 3mbBLbE oG Eaeb 101-5 dgbmoc gomgsmmnbbnby-
dmemo 3mbbGndmznnGo gomegdnmgdab edoagbn bm@dnwmab.
3odm, sbobgmagdmma dgbrmal dobgmgoo:

w1. bogomonggmmb o330 Lagstoggmmb gmggma dmgormagab
3mgommgmadss.

2. d39460b (335 o LodbgMm gormEgdmemgdab dmbrs bos-
dabm mbocob 3jmbg yggms Bmgsmogolb gommons. badbgmm gom-
©93mqdal 3mbonb MA3sL sanbl jobmba®.

30600006 gb 30l Bmgsn JMBLEGGY(IPYM Forrgdymgds, ad
9g8:bgq3e8n, Bimegbo 98 gorgdamgdabs s doboeb Esgozde-
Godgmn mgan@odnmn dobbgdab a0bbmE3ogmadels s ma330L
a3nMnb3nMogds Gmdgmandg joMdm 0b@gMgbn, gbs org ab Jmbl-
GGG aRrgds, d9bgdeingas, 88 0bBgMgbgdab @adaormablgds
Iqbademgdgmmo Mbs aymb bacsbam JmbLENEM(30mGa 8gdsbnbag-
dnon. dgbodadabam, LE3MBLENEMEM LobadsGommd GBIgbolb mo-
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3obmgmgdnb Mgomnbaznnbs s @a(330L Logombdy Abggemmdabab
33900 396 579565 3mbGe@aaeob 101-5 gbmno dmobEHgdammo
mgan@ndgmo 30bBgdab gsmgemabbnbgdal smznmgdeamdsb. jg6-
dm, aoabygg@nmmgdadn RanBgme: ,LojoMmoggmmb jmbLGogm (3l
39-19 3qbemn GBIZbab cogobmRegdal dgbermmgel ©obsedzgdom
800fbg3L 3nbn as8mgemnbgdol 3g8mbgggedn dbmmme bbgs ggmg-
3580bs > mogebugendgdnb ©s(330b B0bbom. 53sborsb, &8 dg-
8obggaodn mygan@ndn obbow a0bnbammgds ab dnbbgdn (d35460b
00305335 LobgmdBagm bogGabmgds), EmBmab BoebBygebaes
98babAgds LagoGanggmmb 3mbLGaE 3l 101-9 dgbmom gscge-
@obBnbgdmmn gormrgdmmgds”.®

ondge o 3Gabzndmmn 360d36gmmds 3Jmbrs 338mga Lo-
Joobdg 3obigbab as399sb = J39460b o(330L gMBLENGMEA M
gorEgdamyde 6sGIMImdlL Lagggdzgmb MBIgbal mogobyeymg-
3530 09bsbdMBngGo RaMggzobongal, oy ab LogGome gsdmen-
3bo3L  3gonbobrnbogMn  Babssmdmgamdab  3mbLEGNEM(NNm
(330L dgbadmgdrmmdslb, Mobsg dm3obyby dbafy og3mdbgdms
oogab oMadgb@s(3nsb.

23 bagrobdy Lobadsmmmad dommoms, BMB J3g4bob (335 >
amemobbdmalb dbmemmp nsGomnm bymdo d3gy60b o(335b = dg-
&gbBamow gL, oMoy, sbmaMogds LadGdmemm dmJdgondgd-
dn 8mbobogmdobosb, ordge sbgon 8mgdgogdgdn 39 SImbyy-
Go3b  J3gybob Lo30L" dnbosblL. ndsgmGmymom, bLodbgromm
3orm)dgmads dgndmgds LagMomm o6 nymb s3egdnMgdamn no-
Mool 358mygbgdsbomsb. bodsbomdmagns, Hmd 101-g 3mbemo oo-
35 50 33mbyMg@dL Lodbgem gomEgdmmgdnl dmbrab gme-
3sb. 58n@m3 oMLEMEANS ndol 8@ n(3gde, Gmd 101-5 dgbmooc
o3 bome  Fomegdumgds YEmMmEde FPbmmme  LsdbyeGm
bogomegdamm badbabn@b s 3nmmabbdmdlb domemmp 3 dnbosé-
boor badbgeMm gommgdnmgdal dmbrnlb dgbadmmgdemmdsb. 33ob-
@6, bLobsBsonmmd 356356 Gs, GmI, 8mddgmn Jo6mB3Ldermmdals
8nbgognom, >MabLeBbgMm @G gMbogogmo dGmdnmn badLbobyMa

B Lagotronggmmb LagmBLBeGmanm bLabddsGommmmb 2011 Bemab 22 g3gddab go-
By39@nmgds Ne1/1/477 Lagdgdy bogsMorggenmb boboembm odyggern bogoorzg
b 3omodgbdnb 6nboomdwga, I, 51.
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Bof3mamagbl badbgmGm gormmgdmmgdab LadbgGm LadbsbmGal
BmH300 Imbol s AbsGngsl, 964 s@absdbgomm, semEgMbo-
&ogemo dGmBomo LadbobgFo badbgrMm gomEgdnmadal dmbrnb
gmE3sL BoMdmomagbb Lagsmmgdamm bsdbgomm badbobnals
Ladmgomogm LadbobyMnom Rsbs(3zmmgdolb abno.

LobadoMaemad 5mbadbs, Hm3 ,0MsbadbgoEm, om@gMbs@n-
mo dEmBomo Ladbsby&n, Bogbgmogom 0dabs, HMB Bom3mar-
a36L Lodmgomogm Ladboby@lb, s6ab ambag@amn 3M33GMnbob
dombggalb abs 3mbLEnE NGO MEmgdsbs o J3gybolb ws3gab
JMBLENE NG 3ormEydHmgdsl dmEab. ab msgaba Loddadnm
Mbs Bodmomanbogl Mo Ladbgoemm badbabyFnb Ggoma® ©s
309339870 o>mBMba@ogob, dab@om 930l bysemmdom s ndab
30035nbbnbgdam, M3 Ladbgocm gomegdamgds, abyzg Gm-
amfs Jagybob o(3ge, dbmerme bsdMdmmm dmddgwgdgdbs o
3ozl Ibogdsdn oM godmabo@gds, BoMdmaomagblb Hmame(s
d39460b @3(330L, 0Ly LOAbgEGHM FormEadymgdalb dmbrnb 3g-
Lodmgdmmdab. 8530boadg, 3mBLENGMEoL 101-5 Fgbma o6
a53mEoabegh  3gonmboboobogfn Bobsomdrgamdol g@mgdob.
dqbododnbow, Ladetmggmmb 3mBLEGNG (3080 sMogygma dagoo-
ogdb 085%g, ™3 jgoomboboabogo Bobsomdmagmds o6 >Mab
56 396 0746935 ImedFHgdmma GE3g6al msgobysmgdol d9dswag-

" 29

by YgemgdMng 3m33mbgbGo”.
doMomdmos, LdIMBbLEBOGNEFOm LoboBoFnmmd bLowogm bBmM-

3o 5653mbLbEnG Moo (36m, 0dszEMmImo® domooos, Mmd
59(30mgdgmas darobbob FgbaGhmbgds Jatol MBE3gbol osgo-
Lynemadobs © Jggybalb @o(3gob 35e0gdnrgdsl dmmab, obyg,
Gmd 88 3mBLBOGYEOYGO mnMgdnmagdgdab  3s63mbodoznom
dmbogb AB3gbals »o30bBrgdal o330 ®d, 533Lboob, o™ dmb-
©9b 3orEgdmgdeb 3gbermmgdabsgsb megab ommom sMorgds.
w0 gb 396 0gbgds dnmBgemn, Logoby gMobsoMoe dgg40-
6gds Gmamé bLogsGm nb&gcgbgol (d39460L LbogGmbmgds,
0535(330bmbsMB0sbmds, Lbgoms ggrmgdgdn), oby meger GbIg-

2 egsmamggrmmb bagmbb@oggaem bobsBaorenml 2011 Bevob 22 e9ggddMnb 3o~
sBy3@nmds Ne1/1/477 LagBgby bogofonggamb bobsenbm wodggmn bogoGogg
aomb JoMeno8gbBnb B0bsomdregs, I, 56.
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Bob ogobygygmgdsbsz, Hm3malb 5MLag Bosbrgds, Hmegbsg
3sb bagmggmosm dmgsmsgdgmdMnga o 3mbLENG NN gomm-
gdnmgdobsogsb magob sMngdnbomgalb 0ygbgdgb. 6930L3ng-
o gegds, GB3gbob cmegobg@mgdal Romgmon, agmmn o
3560b@oMadamo brs oymlb dbmemme dobo Bsdegamo 5MLAL
@oMagddn, 23nGm3 YPmgdob PoMamgdob bymmgbyoe ao-
APMOmgds, HmamEg dnbo 3GLbmMsw a5635MRG9dnb, by ao-
dmygbgdolb 3gdzgmdam, LagMambglb 8gnddbab JMBLENEM NG
@0t gdnegdgdl dmenb domabbnb 3gbaBnbgdab”. 3

9m30ygebo  gog3 9o dogomeocl  LogmbLGoGyom  Lo-
Lodoogmb aﬁodénanoS, GmEgbs  LobodsGmmmmd  3mbi&g-
& 3gbmob  dndsmagdoc  bmMdal  3mBLEGG Y3 HMENL
89930bgd0balb 08 Bmydab dgbemmezol mgan@ndnto nbbgda,
BmgosE, JMBLENGN(ENEEb sdmagombs. JaMdmE: LodoMogg-
b 3mbbo@zanb 83-20 dmbemn nonganbbobgdlb daMsn (3bm-
36930b bgermdgmbgdemmdal maemgdsdn Rscgzalb dgbadmmgdemmdsl
dbmmme bobsdsMmmmb 36dsbgdam o6 dab aoigdg(y, Jobmboo
aom33rm0bBnbgdmmn  asanmgdgmn dm3omgdrmmdabalb. orgd(3e
@mbs amggeb, Gm3 gb oMnb aymgdsde Rscggab bLogosmmonde-
mm boggmdggmo, 3038 o6 gimgdab 35dermmgeb ergandndy-
0 30bsbn. (3bons, 53 3nBMdadab (335 dM(3NERgdYERNS 306dE0
(36m36330L bgm3gabademmdob Y@madol 0g00bgdmdabogsb -
bo(gogo ©d, dgbadadabam, LobgmBBagmb 8ng® gmadsdn Rscg-
3oL 3mbLEGOGNENAMInb bLodE Jn(3gdmore, doaMe3 bmmme o3
306mdgdnb s3doymenegds bojdstabo o6 oGob. ory Mgegdab
dgbergogs oF dmbogds  gmbLEn@nnc  asmgammabbabgdmmo
m930@ndncn 30bbgdel Babombygzem, M@mgdsde RsMggs ogoo-
30BbyMn s gomdsmomydgen ngdbgds, My mgdmam ndabs,
dmbodamoxmals dMdsbgdao 0gbgds ab aodysfgdmmo org oM.

Geagbag LsgmbbGa@ynom Lobodstiommadn asbshngMes ,m3g-
Go@omem-boddgdmm Logdnsbmdab Fgbabgd” LadoMmamggmmb 3obmbab
63780, Gmdmgdo acgarmobBnbgdms Las@gmgambm Lomdhgd-

¥ Bogeoggmmb LagmBbBadaem bobadsGoenmb 2011 Bemnb 22 gygddMinb a»-
oBy3gdnegds  Ne1/1/477  Lagdgby  bLogofenggmpmb boboembem od3gera bo-
Jofongaenmb 35Gmmo8bdnb Enbsscdrga. Il 57.
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by B FogmFomgdob, sba3y kB Nm bGIREIGHGONgH-
0mdgddy ©33063930L Bgbadmmgdrmmdal Ambadsmomanb ddsbgdnl
35633 s goEanmadgmmn >(30rmgdmmdal bagymdgmmgdal sGalby-
Amdobob, Laboadsoema8 bmEdol JMBLE NG Y(3NG™SNL dggzabgdab-
ogob, gumgdsdn Rsggalb myangndn@ 8abbgddg BLxgmmnLsb
>mbndbs: ,,d76gdGng0s, Gm3 3mBLEGE MG 396 0g6gds NBEHNE-
39egmxzamn 03 dnfos 3mMb Madamo ggmgdob bymadgnbidmmds,
Gmdmgdag bgermymeygh o6 LaggMmobab 48606 J3gybab 3mBLEGOED-
309 Bymadsl, gdm3Ma@ommn Lobgmadbogmb sGlgdmdsl, Lbgsme
OBMYOGOLS S MdgobRmgdgdl... sMsgHcn dafnosn YRemg-
3oL Abasgbo, 3oMoma (3bm3Mgdab bamdgnbgdmmdalb Ygemgdals
dgdgaE ovgoe gmBLbEe@ e ool gsmgamnbbabgdmmo,
530bsb, MBI oagbomn LabymdBagmb dbfnwsb
Rgdada Raggnb obadzgde gofmargda. ...d39460L 3mbLENEGY-
(30960 Bymdnb, bLabgmdbogm ®s gAmabymo LbogBambmgdal, bo-
Bmasmgdngn bgbngob (339, ©6ITaYmol cez06 S(3amgds,
65(3, Ladmeamm x5890, 93bsbnMgds 5©ddnsbos NBmgdgdalb gBgd-
&6 33350, ©g8mIBaGmmo ©s badamoxmgdfngo Lobgmdbagmb
39rgdmmgdes. bmb@ow 53 Lagsmm ab@gMmgbgdol nBHybggm-
yogob q3Lbabmads ababgmydamn mymmgdol d3dmymgo.

08 3mbodFnbom, bogsBm 0bGgFgbolb geMamgdo o@agbn-
™05 5880560 @mgdscs g3em3gma 3mbggbonl d3-8 dgbma-
05(3, OM3mnb cobobda, nQergdado Rofggs sbadggdns, Hmuglb-
53 gb Snmgdgmns: @gdmgBagoam bobmasemgdsde gMmgbaemn
m3036imgdab, bodmasmgdGnge Mbogobmgdal, J3gybolb ggmbm-
803060 3gonmomgmdab 068 gMgbgdabamgal, Pbgbingmdol b wo-
Bodoyemol 0930056 Sbazomgdmse, Ro68Mmgmmdal 56 dmMomol

“« 31

o bbgoms ma3mgdgdnbs o 0030bgmgdgdal sbszsgem™.

3 bagoonggeemb  bagmbBb@oganm  bLabodsMmmmlb 2007 Bemob 26 gjgddiab
aoabyggdnmgds Ne1/3/407 Logdgby bogoGoggmmb obomgsdfipe ag@abgos
obmgzasgzno o bogotaggemmb dmgommsdy — 998906 comdmscndy bogsFoggmmmb
Jo@m896§ob Bnboomdmga, I, 9; 2012 Brmab 24 mj@mddenb ao05Byg9@nemgds
Ne1/2/519 Lsd8gbg  bogo@aoggmmb obomaodFims am@Gabdors obmezasges @o
bofoanggmmb 8mgomody @o8s@ Bgamdgoma bogomoggmmb Jommadyb@nb
Enboomdryga. I, 9.
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2.14. 50033560l ma3emgdgdnb 33dmygs
3(0530560b e3mgdgdnc

Gmam(y 9339 203603bgm, 5©380560L T@mgdgdeac bomagd-
mmdnb LadsGomgdtngn dgbadmgdmmmdgdo HLodmzgAm 396 ag-
Bgds. 3mBLENGIEMYGN QBmgdgde H(39MMN SdFdBabognl
o6 56nb 030b aoMebG0s, MmE dob o3 YgPmgdgdno ymgzgmongal
Iynbermoogoe, 3gngngMbgdme, dnbo LuyGgarnbadngd@m bLom-
373mmdolb Jgbadmgdemmds og3lb. JmbLbGeG3ns bmasmse s,
ao6Ls Jyofgdom, JMBLEOGYBEYMe YPmgdgdn, ofMggm M0g-
dn, 0dab 25M568N0s, MMI 53 NPmgdgdal bLumdngd@adl sjzo
a563005630b  gEMbonto Ladsmomgdtnge dgbodmgdmmdgdo.
5808m8 oomgamo 3530060l mgomGgemodoznal  bmgotn,
3oMgge Gogdn, bbgs sbgongg 58067300, 50830560 YRmgdg-
30b 5330560b g@mgdgdno Igbomamgal gomMgdy dgudmgdgmns
MRmgdgdoo 3R3JBTG Laggdemmdabs s nbBgMgbos Ladsmo-
m@0b d3mabbdy Lamdomn.

39n0Em38 LagoMoggmmb 3mbLENEm3nsdn bLogsbagdme (3om-

30° Logdamn 3mBLEGNGMEAMAN MBmgdgdab dgdbmnogol obgo
m3a30Gndg® 30bobdy, HmamEngss bbgoms ngmgdgdabs ©s mo-

30bmamadgdeb (339, HMImal Bnbndsry®a dmabmgbs 5ol
bbgoms mag3mgdgdobs s mogabanmadgdeb eMmaqzab osgomoeb
3(30em9ds. 3g9Mdmp, ghon dbMng, gb mgan@ndnn dnbobn, Lbgs
Loggdgmgdomsb gMomoE, sbabgmgdamos (3oemggmemo gmbLE-
&ME3ogce ggamgdelb d9dmamaeb mgan@nda® 80bbsw (39-19,
24-3, 41-g5 39bmgdn). orgd3s, 0dsgzoMmmumom, 3MbbGog ol
44-9 3abemob 39-2 39b6j@do Fm(3gdymmos Bmaswo Formegdy-
mgds, 3gFdmm: ,000303060L MGImMgdscs S MogobyBmydocms
a5bbmM (3097353 o Mbrs ssMmmzamlb Lbgoms MBmgdgda @
oo30bgemgdgdn”.

LEmMMYE ABo@mB, Hm3 MEmgdsms Bgdbmnrgolb gb mgandndsy-
G0 Logdggmo 33bamgdes (Forggame IBEYdgdab 8sMgamsdgh-
&ofgdgem 637330 s, ndogMmmmse, dob IMYjrrgdmam,
Logobagdme go8mds L3gEestrnMme bmME>  JmBLENE@ (0T,
3gndmgds aoRbrglb joobgs — gl 8mabmgbs brs 3s53M(39mEgL
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43900 YPmgdom bomagdmmdady, org dbmmmme 08s00dy, bowa
ob abgesz nmmgdymns YPmgdab 3gdmrwgabogal mgaadn-
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Im3yMmmds) 28> oy 08 60dbob Loggmdzgmdy, NRMYdgdo ©o-

3o bygmmgdal dnbyogoo.

bagoonggmmb  3mbbEnGmzonl 8g-14 Bgbmom @ogmme byg-
Gl bEAgmymagnmn 3063 @gdaborgob  LogmbLbBngazom  Lo-
Ladotomm  cdzeE  Jobmbolb  Bobady @obsbBEM®mdal  ma3emgdals
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ao6bbgogogds dmbamAgmnl 3Gmdmgdabash (3o33nMn sGs g3l
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393°30, LobLodsMomm8, €obLEMAEMANL MPmgdab @(330L
dm@ngoom, dgbadmms, 3ob 3nbsba gmzocmmb, aosdbstomb
obgo ogMabncgdamo 3m3ymmdal 3Gsd@n nmom Yy3zgms
dg8abzggob 5o 3mbLEedmanymom 30Rbgzabs > 0dadg 83-
&or dgbmyemb 3obmbdmgdgmn, gy 33sb 3mBLENE(3nb
dy-14 3gbmo 8mombmgl.
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©nbafMg, 3sLdn RoMggzobob LobymdBogmb JobgMmadol GoG-
amgdn aobbbgoggdamos, 3s56LsnoMgdom 0dnb dobgregom, o
60dbno 56 LydmasEMydMngn (3bmM3zGgdab AHMIgm LygGmdn ob-
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©9BL ob 3nMos oggMgb3nsasb. 3gbsdsdnbsr, 3s6bbgsggdmemn
dm3yGmdob ambogMammdob 3ggabdnb 8sL3Gsdny asbbbgsgg-
dgmos: (39eggen dg8mbggze8n ab 3gndmgds 3mmobbdmdgb
@930@3M0 LogsGm 80B6gdab sALYdMBNL L3Nl >u)-
30emgdmmmdab (Fmamﬁabngoo. bobgmdbogm wdndEGmads, Labdm-
3o@mYdtngn BgbMago, 3mbLENGNEINGH N@mgdgdal Igdmme-
3oL gmbLGOGY3Ncgy Ibabymadamn 3mbyHgEnmn LogsGm
0b@ggbgdn); Lbgs d9d;bgg3933n, bgrmadgbobgdn «mbrs aymb
390@gob bagntmgds oy sm30mgdmmds; dmaxg® dgbsdamms,
bs33Mabon aymb ©agAZBERsEaNL BogbndsmaMn Mgomabg-
Gmds, 8500 dmEab, dsgsmomo, 3mb3Ma@nmo as6gdmgdgdab
BorMom 5306 s(3nemgdnb 3gmdmgdrmmdab dabgboo go-
dmbB3gnmn  aggMgboogns. 98  w3ebobybgm  Bgdobggzsdn
©0b 3M0dnbsznadg LowdsMa 3@ Jgadmgds, o >MamebsbbmEn
doam3s 9J398mgdo6g3> ambagfum  sbbbob, asdsGamgdsb,
A5(30mbamnbda(zasb.
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ord39, 6gdnb3ngH Bgdmbgzgzedn, obsLBMGEMIL  3ENb(3n3n
3o6mb3gdgmmb 3gdmymgob momdody aomsbyizg@nmgdelb 8o-
0gd0bob  MRg360b  mogabmgmadeb MEmMgIdL ngodwy, bobod
bgm3obabzomdns aggMgbzntigdnmo dm3ymmdab mdagd@ o
abodmagds”. '3

bgdmombodbyemnmsb  godmdmnbatg, Lobodsmmmd  axyg-
96306980 3m3yFmdalb abGndabsgaygmmmdalb dggebgdab-
o30b oomanbs gobbbgeggdmmon JGndgMmandgda. JgGdme, dg-14
39bmmsb 8ndstiogdao Logmbb@n@mEem bobsdsmormm bm@dol
JMBLENGY3YEMISL sx8sbgdl: 1) 3353300 dgx30bgdnlb GgbGoo;
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o0, bL3gEoRNYGH* 6086gdn aFIMYBENENNLOL ©s Sbgm
393cb39308dn bmE3sb 0x30bgdL MobsbMBagFgdal 3G0b(3030b
dabgegno. 33sbansb, ,335300 GabEEL" GoMmaemgddn mgan@n-
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330360 GabEnb a3dmygbgdal bognmgdol LobadoGomm owe-
296L sbg3zg oBIMIb(3os3AnL 016G gbLgmdab bamabbols dobg-
©3no. 533Losb, ©NYYMIBENNNL 0BG bLagmdal dggaligdabs
JGodgfogdgde aobLbgsggdgmn 0dbgds ymaom gmbyMad e
dgdabggaedn, ©oggMgbns(gnlb  39bgdnesb, GMgammmafgdal
bg®mEsb 35dm3mnbaMy. sbg3g, as@sdbyzg@n ndbgds, >MLg-
dnmd@ 3obsbbmMa Jngdn Madrgbsm 96ndzbgmmgbam asbbb-
353997 306Gmdgddn 8myd(393096, 369 ogmgHgbznszns od-
©9bo© 33370Mo@ I5(30mmgdL cdbolbmE 30MgdL 3mb GG nm
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oy ©0ggMgb30s(3nal  0bGbbogmds Bomomons, LobsdsMo-
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3ombormn @aggMgbznogonl Gab@o as8maygbs. gobshngmg-
&amo ngm 2001 Brab 21 5330b@mbL LogoBaggmmb mMgsbamn
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36gamb AbMomob Bnbnggdnmo LBSGMLaL 56 Bgmsgsmgdab
399439ds0.

LobodsGommmb dosRbas, HM3 bmznarm®, badsGmmgdMs s
©gdm @ms@onm babymdbngymdn jobmbdwgdmab dngh dmdomadg-
oo LogBom BobnEsb goM33gnme ®aagBob gsdmymys s doom-
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dgma 0g67dmms 396mb3mgdmab oggMgbzaMgdama doamdal
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3o8oboeady, 88 353cbggzedn Lobodstomma 300hbns, M3 o
36bgdmdms gmbagFnmn s Mmdngd@ade bogmdzgmo Yymgdsdo
Ratngabs, Gab go8mg 8oL bm@dob dgdamdn dggobgds 3Gm3mm-
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m3 300Rbos, M3 36 5MOLdMIES gmbagHmmn s Mdngd@yco
bogydggemo Mygdadn Roggabogal.

23 LoJdgdn a3ab bogsbo aym ,LojoGmggmmb gsdome-
Job — @domabab 3gLobgd" bogstomggmmb 1998 Bmalb 20 og-
3963malb 3obmbaby s ,oEanmMdMngn c30mddsMmggmmdabs
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30MEsdnM0, Logmggmoom, 00bsbEmMn s gsmymn 39bdab-
ycoo, bs3Mgdammb 9gmgdadmbomgdob gomen®, — ©o©a0bes
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baongab. 3g@dm, ,bogdeGoggmmb gmagsmadalb — adogmobob
dgbobgd” bogetmggmmb Jobmbab bLosegm bm@3als dobgrgzoom,
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qrgdes bojetoggmmb 3G5bnmgbdn; bomm ,omanmmdmogo
03003356:39emmb0bs s ddoBmnggmmdnb dgbobyd” bogstmgg-
mmb m6a0bgma  3obmbob bLowsgm bmGdgdal dobggoo, J.
gmonb dg6o 4. gmanb bsgMmgdammb dgdomagbmmdamob me-
bo8gdmdady nbndbgdmms o MmaznbmgmPgdmes bLodstagy-
mb 36gboEgbBnb dogM. gmomnb bsgMmgdymm memgdsdmbo-
o oym, bodeGomggmmb 369bnwgb@ab Bobsdg magbgs bsgombo
d- @moab 3g6ab 006587dmdomsb gomagabagmgdol dglobgd;
235bmsb, J. gmmalb 3gMn, 353mbsjmnbob baboom, Mgyrmgdsdm-
Loemgdob abbboms LsgesGomggmmb 3Ggbamgb@ob (s s bLo-
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063930696 ©abLyMndnbo(z3nalb LaibmgHgdgmo saomol dobg-
©300, Goash 28 Jormogdgddn 8;3bmaMgd s@8n673L (Bmbom-
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3mbabmagmadab.

184




06&ISL0D ROBAD6LIBY RINMAISTIT LIBMBIERMIZIIN
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30 boggdgmoo  wodbodnms: ,Lomogm bmMdgdn msbsdmm
> >Mbgmboygm 30Gmdgdl wddbab dmLadRgmggdl, oo
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Loo, Gm3 o asdmogggoms 838mgan 36n33bgmmgebn bogmdgmgdo
6mAdob  3mMBLEBNEMENEMdAL 3ggabgdabongab 3g-14 Fmbradsb
8ndommgdoon: 1) ©0ggMgbamgdamn 8m3ymmdal  godstimmg-
30boogol 3oMggmn s dmdgetin 3ol mganndgmo 80%6ab, od
360336gemmzabo boggonb sMbydmds, Gmamob wd3gal Fomey-
dgmgds 3mbbGodm300sb 358m8rnbsmgmdb > Gmdmnb ©s(3-
30L bogommgday bgmdgbabgde wmbms ogmb. dsGmsmns, mMngg
3556435 0emgdsdn LbadsGomm s3sb PBmrEdL ,Logdgmnsb
30BgBL, Gm3maocmsg dgbadmgdgmn 0gdbgdmme sbgmn doamadnb
obodmongds”, BogMmed (sbons, MmA of boydoas mgan@ndy-
0 30Bbab oALABMNL Sm3amgdmmmdatby. orgdze gb ob Log®-
om baggndggmos, GmMBmab Jggabgdeb bogomgdol Babsdg(s bo-
JMBLGaGmom LabsdsFomm ©ash bgdaldngMa Logogm bm@dab
JMbLENG 3oL 6g30b3ngeH Bmbeosh (s 3Gy dbmmme 8g-14
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356 93 3mb3Mg@nm Lsgddggdbdg bmEmagdalb ofsgmbLG NG I3 YMae
30Rbgz0bongab LogdaMnbo aym ol goMgdmgds, HM3 >A SMbHdMS-
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39bmmsb 3ndsFogdng M 30E)dmar
dg23Lg3nb 3369357
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1) 08aobsogob, Gmd Eoanbogb ULsgsGoggmmb  3mBLEN-
&(300L 39-14 Bgbrmob ©IMM3Z93d, dg(30rmgdgemns oy 36, Hmd
30Mb, dobn 535 o 03 LEIELAL 56 Jyogbargdnl godm, Amdg-
madg bbgo Jmbb@o@ im0 Namads dgMMggL? dgbodsdabosg,
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admu 30 dmoe dbmmmme 9g-14 3gbmmob dndsGogdoom, Lbgoe
306LE0G 300 gBEddeb MR eeagbeb 3oMydy?

2) 3o6ob GmBgmndy mRmgdab oGMmgg3s doba o35 oy od
bBo@&mbob 96 Jmm3zborgdolb godm (8ndgbocn), ogaboogo b0d-
Bogb oy oo 8g-14 3gbmob @sG@ggaoba?
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2580560l YPmgdoms g3HEmImmo 3mb336(300b356 3s6bbgo39-
3o, Bmdmobogabsy @0bjM0dnbszanb s3Mdamgal bsgamboob
d98bg3mmdnbongab sagemab BgM@amo s@ab 535 o) 03 @rgdab
(89-14 8gbemab 3g8ombgggsdn — 3mbzgbinem 35035n0bBabgdmemn
Bg3900b, bmmm 33-12 85§ gdnmn mgdab 3aggmn dgbeal
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®R¥MM393> d0Mob bggbob, 3obob ggFab, g6ob s bLbgs 6ndby-
30b, 535 o1y 03 Fgbgrymgdal, J3993b0rgd0b oy bBoGbab
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©qdmoe Bobrgds MobabbmEmdab ggmgdsbmsb, 3mbsiMgdama
3060l (306360[)) bbgs Mx3mgdgdab oMmgzgaal R0d8gd0L dng-
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o3 dggbgds 3gmeg Logaobl, o gMmdobgmalbaeb bws go3-
doxbmo mfn Bgdmbgggs: o) BmEgbag 98> oy 03 dgbgrmmgdab,
399360mg3abs oy LGsGbob 3gmby 3aMb gM@3zgge BmIgemndy
B9ds; 8) GmEgbag oMb GmMBgmndy g@myds g9Mwggze Lbm-
9@ 3obo 385 o 08 3yogbomgdab, Jgbgramgdeb oy LGGY-
Lol godm;

9L 3g8mbgg39d0 gobgobommmor (3omm-(30mm3g:

) moomge Mgmgdsb Mgaagmomgdobs @ ©33eb bogy-
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603653L, M 235 o) 08 EMmEG3ab ymbLEGG oL 96ndy 396
NPgdoboob 3ndofamgdom gmbLGaGNEONE™dal dggobgdab
bagnobob sy96530bab ob s8ma eEgdmor Mbrs dggobegl
onomgnem  iegdsboob 303s6mgdno 3, 0do3zEOMYMIE,
96m0 gamgdob sMHM3a3e 93@mIdGNMor dgmeab sMm3g-
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3oL o6 amobbdmal. dm(393mm 3g3mbggzedn(y, Gmegbsg s3s
o) 08 bodboo 330Mgbmdal BoGImMIsagbymb o6 585 oy
08 dgbgnmgdal, 3nogbomgdabs oy LGIGNHLOL 3Jmbg oAb
96m3930> Gmdgmodg gamgds, gb msgobosgom o6 badbagb
3oL 30dsGn gmbLEGoG ML 39-14 Fabrob EosME3935L(3.
(39399 373mbggzedn, sbgom Ggammsgaslb dgbodmmes bogm-
omE 56 3dmbrgl dgdbgdmmds 8y-14 qbmmsb, Lbgs d53mb-
393590 3o dgbadmms 30doomgds sAbLgdmdalb, dogmsd bm&ds
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dogomoooe, g gabmgmds 3mbitadgme Maagmoaes
aooboBogms LadoMomaobn Lobodsmmmb YRmadsbs ©s oe-
BobbmMHMBab  MRmgdoboob dndstmgdoo, dgbademms  oro-
30begl, Amd dob EogMmgs LodoMomnobn bLobodsommb
MRmgds, 393653 o6 ©oEanbpal MNbsLEMAE™INL MBgdab
EOMM393d, MoEash 93 Mgammognnm 3oGabscmgol bLsdoGm-
0060 LabadoBommb gandsGmmadgme dgdmyrgs o6 gund-
bgdmes mdymsmme dab dmgomodgmdmng 3mo3bomgdsb, by
23 gxmgdob Igbmumgs dobogob o6 brpgdmos 0dab asdm,
Gm3 ob gEbmgmes, Mg Mgammoges bogGom oym ysg-
o 5@5305b0bmgal, domn dmgomoggmdmngn Jnmgbomagdabasb
odmy jogdmo. sbgm Jgdmbzgzado bawsgm Bm@3s oM oy
36 sMmga3L dg-14 3gbenb, s®edgm dgdbgdemmdsg oMo o73b
doboob.

dmgoygobom dogamnol bsgmbbEngmzom bobadaGommb 3Gog-
&0gosb, GmEgbsg doMms 2963399 RaNBL ©ogMmgs Lo-
J096330b xmgds, o83 3G omanbms @b jGndobszns 53
3MB 3G Mo %angBobemdn dsmn 3uo3zbomadal 6ndbaon:

Logdolb - bogemoggemmlb mgomagggdo: dom@ gemodzoeo,
boyemogm 8sdns, Bmbywob gmgos s bbggdo o bogfoGoggmmml
bobombm mod(339mn bodotmoggmmb 3sGmodgbBol Eoboomd-
©7a, dobgmgoo asbohagMgdamn ogm ,39BsG3gms dgbobgd”
bogoBoggemmb 3obmbab 533 dgbema (sggosms Logsmmgdy-
mm doyngs), Gmmab Jgbodsdabs, of(30mbg@L, Hm3gmba(s
bogmomgdodn IJmbrs Losgzom Labmgomgdol bdolb vgmg-
3ab 84mby sg@noms 95%-y 3g@n (BogmGa@emo sJ30mbgo),
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30 LooMomnob @obom. 03 sg3emby@b, Gm3mab s73ngdab
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IPmYos, dngemm Ladsoemasbo @obn. 33539 dqbemom 3smgo-
0bBobgdymn ogm 5J(30mBgFgdb Imab sbgmn MHMgGom-
6ol ngn. Lo nEnoba obob omaqbab 3OmM (3909,

dmbomhgmggdo ombm3zebab Lowsgm Em@3530b 39g0Lg3sb
bodoBoggmmb  3mbb@o@yznnb Gmameg 21-g, obg 3g-14
39bgdmob 30dsGmgdom. bsbadstommd bsBnmmdng ©o-
53dogmaams boboMhgmm 8maobmgbs @ os@anbs Losgm
bmM3gdoo LognoMgdob 9xmgdob sMmgggs. o983, 08s-
3ROMYmE, 3o0M33d, Gm3 0gngg Hganmagnd 36 aym wob-
3M0dabszamma.

n33.,896068gms Jgbobgd” 3obmbab 53% Babemal JmbLEGN-
&309mmdob dga30bgds sbygzg brs 3mbrgb 3mMBLENEG YN
39-14 39bmmsb 3ndsMmmgdom, Morasbsz ImbamBgmgl Ne390
3MbLEOG TG LoBRymDg FndRbos, M3 FobmFoGoMa o7-
3ombgMa, dbmmmm 03ab a5dm, Gm3 dobo Jmbgdngn dro-
am3oMgmds @oMmgbns, ©3g3s 3GsMbabbmE drogmdatigmdsda
dogmM0G o 5430mbgHmab s brgds W3nMsdgbmdab dobagy-
35 Jmbgdmngn damBstgmdalb 60dbnm. dJgwsb g93mdwmnbamg,
3oboM 339309, o43L oy 96, Loogm bmMdne oggMgb(sns-
(309b sgamn, dgadmgds o1y oMd dabmMoGoMo > doygmo-
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Lo bLydogdBadobs, bgds oy 20> ©oxwgAY63ns(30s, dnba
36 bgdmdab dgdmbgggzedn, Jmbgdcngn bndboo, Medmgbom ao-
8m3nboMmgmdlb @ng3g@gb(30o(300 bogbal d¢bgda@sb, 5l oy
35 3ob mdngd@nMa Logymdzgmn s M8 b IGMImA(304-
mos ngo.

34. 3m3sbgbob boMIMBoagbgmds 3mbLEn@ 3ol d9-14
dnbmab oMm3g3e PoMym 0d oGz ndgdom, GmI 07430900l
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ob393>80 3godgbrs RaG3eR@aaL, Gmegbsa V330 89M330T"
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Jobmbab 53 gbeoolb  3mBLEaGYEeEYEMs  3MBLEG (AL
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mgdcngn d9bgds. JMEA3MEs(30mmn MEMNgHOMdgdn, magabo
boboomnmsb asdmdmnbaty, 3sobbsgmGgdoo 3a3n@omae bLo-
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mmgobns, HmE 306dy 93 PEmagMomdasms 3mdbgbMnggdgmo
LadoMommgdMagn Mggndo o6 3M(39rE ds dobn 6730L 606333.
gL o6 >Mab gHmngMomds, HmIgmdo oMo bogsmogdamm
BaLoo dmbobargmdb, Msdmabomas gb, gog@nnMow dMogam-
dbMng bgmdgygMumgdady ogndbgdmmo gMongHomdss. o3
DRP0gHENMIgdda oMol Bgbgms mogaboogem ammnbb3dmabl,
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mgydm 3oMmdgdn ©d 35(36mdogMgdymon oJ3b YEHmngHomde-
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>d6mdor basgznm Lobmgsmydada Fndrnbamyg YHOMngHm-
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badoMamgdMngn gmMds, borss asmobyzg@nmgdnb Bamgdabs
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The balancing of interests in a
democratic society

Résumeé

The idea of democratic and Rule of Law based state rests not
only upon recognition of an individual as the supreme value, but
also upon real assurance that full and effective enjoyment of his/
her basic rights is guaranteed. However, simultaneously, the price
for building and maintaining a democratic society lies in the fact
that democracy depends on existence of a reasonable balance
between the interests (not only private, but also private and public
interests). Accordingly, the limit to freedom of individuals is, on the
one hand, the freedom of such individuals, and on the other hand,
the interests emanating from necessity to secure harmonious co-
existence and development (so called “public interests”). There-
fore, restriction of the majority of rights is inevitable, because their
realization frequently generates the conflict of values. Complexity
of the conflict of values precisely consists in the fact that legitimate
interests are opposed to one another. There is a single solution to
this dilemma in a democratic society — to achieve a fair balance.
When the opposition of interests is inevitable, the necessity of their
harmonization is created. Not a single interest can be achieved at
the expense of infringing the other. At this moment, a State’s bur-
den of responsibility and simultaneously, its degree of democracy
is precisely measured according to its ability to strike a fair balance
between the opposing interests.

Consequently, a democratic and Rule of Law based state, in
serving the idea of human freedom and self-realization, concur-
rently, with a view to achieving these same goals allows, im-
plies the possibility to restrict human freedom. But it by itself
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represents the limit of this restriction — a human right may be
restricted as much as it is necessary in a democratic society.

When, how and at what intensity may the state interfere with
human freedom so that it can be regarded as the interference
necessary in a democratic society, the constitution itself pro-
vides a legal ground and margin of appreciation for this, first of
all, these are basic constitutional principles and a specific right
(rights) that regulates constitutional norms.

In general, constitutional principles are of decisive impor-
tance in defining basic directions, priorities for developing our
country, in creating reasonably balanced system of relations of
an individual with a state; besides, they have a practical signifi-
cance in fully comprehending the content of human rights and
effectively safeguarding them.

In particular, a positive trend of the recent period is that
the Constitutional Court of Georgia, in interpreting specific
constitutional rights, rests not only upon the norms regulating
this right, but also upon basic principles of the constitution
and, in general, upon the values enshrined in the constitu-
tion which supports it to better grasp the genuine essence of
rights and to make individuals’ practical access to these right
more effective.

1. CONSTITUTIONAL CRITERIA FOR ASSESSING THE
BALANCE OF INTERESTS - THE PRINCIPLE OF
PROPORTIONALITY

The resource to apply basic principles of the constitution
in the case-law of the Constitutional Court was distinguished
mainly in two directions: a) for comprehending, interpreting the
margin and scales of constitutional rights; b) for establishing the
criteria, methods for assessing constitutionality of norms. The
present work is dedicated to study and analyze the effective-
ness of application of the latter resource.
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The principle of proportionality is a result of practical appli-
cation of the principle of Rule of Law based state as well as
introduction of a standard in the constitutional justice, assessing
the constitutionality of a norm based on the principle of “forsee-
ability” of a law.

The main weight of the principle of proportionality is to define
the margins for a state while restricting human rights. It assures
a balanced, proportionate approach between freedom and its
restriction and prohibits the restriction of human rights more
than it is necessary in a democratic society. The principle of
proportionality is a constitutional criterion to assess legality of
restriction of human rights. Therefore, it is substantial for consti-
tutional control.

The Constitutional Court, on the one hand, has set the principle
of proportionality as a limit on State’s action, and on the other hand,
it assumed an obligation to constrain itself by unconditional obliga-
tion to assess legality, constitutionality of a state’s interference with
human rights in every specific case based on this very principle.

The principle of proportionality is a possibility and important
guarantee to accurately assess constitutionality of a norm and
make a fair settlement of a constitutional dispute. Certainly, it
is of decisive importance that a general, final position (answer)
held by the Court with regard to constitutionality of a norm shall
be accurate, but at the same time, we believe that it is also
of paramount importance to accurately and undeniably identify
the underlying reason, ground of the problem of the norm. The
Court is obliged to make explicit and convincing indication to
the causes of the problem in order, at least, to avoid its reoc-
currence in the future, and on the contrary, that new norms (in
case of necessity to adopt them) shall be exactly focused on
eradicating the problem, on completely resolving and overcom-
ing it. This will simultaneously facilitate effective enforcement of
a decision and its efficiency. Hence, in this sense, it is highly im-
portant to assess constitutionality of a norm according to each
component of the principle of proportionality.
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The present work has analyzed the essence of the propor-
tionality principle’s components and importance to comply with
them under a law (norm) for protecting human rights and strik-
ing a fair balance between interests; effectiveness of applica-
tion of the proportionality principle by the Constitutional Court
of Georgia is assessed through analyzing respective decisions.

2. A Legitimate aim to restrict
constitutional rights

The proportionality of interference with a constitutional right and
respectively, the main link, guideline in assessing constitutionality
of an impugned norm is a legitimate aim to restrict a right, because,
on the one hand, under the conditions of its absence, any interfer-
ence with human rights has an arbitrary nature and the restriction
of a right is fundamentally unjustified and unconstitutional. Simul-
taneously, in the event of presence of a legitimate aim to restrict
the right, further scrutiny of an impugned norm, in accordance with
components of the proportionality principle is carried out exactly
with respect to it (the legitimate aim). In particular, the Court shall
assess whether or not a specific method to interfere with the right
prescribed in the impugned norm is an admissible, necessary and
proportional means to achieve the legitimate aim.

The obligation to balance the interests and co-exist in har-
mony stems from the constitution; therefore, it by itself provides
answers on the possibilities and binding ways to achieve such
balance. Accordingly, legitimate aims to restrict this or that con-
stitutional right are similarly set forth in the constitution.

It is of decisive importance to know, in every specific case,
as to where the limit of human freedom runs, what rights she/he
can demand or what she/he is obliged to tolerate. Understand-
ing and resolving this matter accurately is essential both for an
individual in order to fully enjoy his/her right, and for a state in
order to carry out respective obligations in this domain.
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The legitimate aim and ground to restrict any constitutional
right, first of all, is provided in the constitutional norm regulating
this very same right (see. Articles 19; 21; 23, 24, 26; 41 and oth-
ers). The main approach of the Constitutional Court is based on
justification of human right’s restriction only by those legitimate
aims that are envisaged in the constitutional norm regulating a
specific right. The Court's case-law, to this effect, is very rich.
But it does not mean that such approach is a general rule ap-
plicable to all instances, i.e. that it is permissible, possible to
restrict any constitutional right only in case of existence of the
legitimate aims, grounds foreseen by the constitutional norm
regulating this right.

In the course of time, considering the case-law and specific
cases, the Constitutional Court faced the necessity to think over
and search for the grounds to resolve the matter such as possi-
bility to restrict the right envisaged in one Article of the constitu-
tion by legitimate aims provided in other Articles of the constitu-
tion as well as by the aims and legitimate interests arising from
the constitution in general.

It should be noted that these ways do not exclude and do not
question correctness of the aforementioned approach (possibili-
ty to restrict the right based on the grounds provided in the norm
regulating it) and accuracy, necessity to decide the matters in
accordance with it. These ways are subject to co-existence; the
application of each of them has its own legal, rational, simulta-
neously different from one another ground.

There are Articles regulating the rights in the constitution of
Georgia, which are closely interlinked by their content, in sepa-
rate cases, they serve to extend their protection to one and the
same good, overlapping of the spheres protected by the constitu-
tion occurs. When it is about to protect substantially one and the
same good, it does not matter if it falls under the sphere protect-
ed by which or how many Articles of the Constitution, the court
should analyze and interpret the content of this good that is pro-
tected by the constitution — in other words, what are the margins
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of its protection (including, the grounds and legitimate aims to
restrict the right) in general, pursuant to the constitution in order
to finally reach a correct decision that will serve to maintain a
fair balance between constitutional goods. At the same time, it is
unnecessary to assert that it is inadmissible to restrict any rights
by the aims intended for any other constitutional rights. Such ap-
proach, on the one hand, would have cast doubt on the neces-
sity and importance to regulate the grounds for restriction of the
rights, and on the other hand, would have increased the danger
of disproportionate, excessive, arbitrary interference with this or
that right and would have led to human rights’ infringement.

In this connection, the Constitutional Court formulated the fol-
lowing approach:

1) In every specific case, the Court shall scrupulously check the
constitutional good it faces and to what inevitable extent this
good falls under the sphere protected more than one Article
of the constitution regulating this or that right.

2) If the Court is convinced that one and the same constitutional
good (right component) falls under the sphere protected by
two (or more) Articles of the constitution, then both similar
guarantees for protection and similar grounds for restriction
shall be applied towards it. It is impossible to receive differ-
ing answers while assessing compliance of the law (norm)
with this or that constitutional good, legal component, only
because that problematic of the matter is brought up with ref-
erence to other Article regulating this constitutional good.

As it was indicated above, legal possibilities to enjoy human
rights cannot be limitless. The constitutional rights are not the
guarantee for any person that he/she will have the possibility to
enjoy these rights without restriction, without impediment and
as she/he pleases. The constitution in general and especially,
constitutional rights firstly are the guarantee that subjects of
these rights have the equal possibilities of development. Hence,
the limit of self-realization of each person, in the first place, is
such other persons. Without restriction of human rights by hu-
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man rights, it is impossible to speak about effective enjoyment
of the rights and fair balance struck between the interests.

Therefore, the constitution of Georgia especially and separately
speaks about such legitimate aim to restrict constitutional rights
as the protection of rights and freedoms of others, the minimal re-
quirement of which is to avoid violation of the rights and freedoms
of others. Notably, on the one hand, this legitimate aim is stated as
a legitimate aim to restrict individual constitutional right, together
with other grounds (Articles 19, 24, 41). However, simultaneously,
general obligation is provided in the paragraph 2 of Article 44 of the
constitution, in particular: “The exercise of the rights and freedoms
of an individual shall not infringe up on the rights and freedoms of
others”. This norm in a way is a universal and provides an opportu-
nity, when necessary, while intersecting the interests protected by
different rights, to strike the balance between them by restricting
each of them proportionally, as the constitution excludes the pos-
sibility to realize the right of an individual at the expense of infring-
ing the right of other individual. Consequently, the Constitutional
Court considers protection of the rights and freedoms of others
as a constitutional ground and legitimate aim to restrict this or that
right, independent from whether or not there is a direct reference in
the norm regulating specific right of the constitution, because “the
idea of an individual's freedom is viable only under the conditions
of restriction by the rights and freedoms of others as well as other
legitimate interests”. For this reason, “the regulation selected by
the legislator is reasonable when its action aims at establishing co-
existence of conflicting rights, assurance of self-realization and at
striking the reasonable balance between the rights”.?

' Decision N1/1/477 of the Constitutional Court of Georgia of 22 December, 2011 on
the case The Public Defender of Georgia against the Parliament of Georgia, ll, 45.
Decision N2/482,483,487,502 of the Constitutional Court of Georgia of 18 April, 2011
on the case Political Association of citizens “Movement for united Georgia”, political
association of citizens “Conservative party of Georgia”, Georgian citizens - Zviad
Dzidziguri and Kakha Kukava, Georgian young Lawyers’Association, citizens — Dachi
Tsaguria and Jaba Jishkariani, the Public Defender of Georgia against the Parliament
of Georgia.
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In discussing the legitimate aim to restrict the right, the pres-
ent work emphasizes on the issue as to where the limit runs or
what are those criteria by which the Court must be guided in
order, on the one hand, while searching the legitimate aims to
restrict the right outside the norm regulating the constitutional
right, not to expand self-purposedly the margins permissible by
the constitution for interference with the right, which will natu-
rally result in making an inaccurate decision and violation of a
specific constitutional right. And on the other hand, in separate
cases, while confining itself to the legitimate grounds for restric-
tion envisaged in the norm regulating a specific right, not to ex-
pand artificially the sphere protected by the right and under the
motive to protect the right, not to disturb the balance between
private and public interests determined by the constitution to
the detriment of the public interest. It does not matter to which
interest (private or public) is given preference incorrectly, in any
case, the constitution, more precisely the fair balance between
the interests determined by the constitution will be infringed.
Settlement of these issues should be done with due regard to
the essence of each constitutional right and by comprehend-
ing its significance within the system of constitutional values.
“The goal and purpose of the Constitutional Court is to construe
constitutional rights in such a way that is in conformity with the
constitutional goals, values enshrined in the constitution and es-
sence of its fundamental rights, which shall ensure practical,
real and effective enjoyment of the right and shall not reduce it
to theoretic and illusory right.

Considering the aforementioned, the Court takes an individu-
al approach to each case, with thorough caution, undertakes to
correctly identify legitimate aims to restrict a specific right.

In assessing constitutionality of the norm regulating interfer-
ence with the right, in the first place we have to ascertain: a)
what is the legitimate aim for introduction of an impugned norm;

3 Decision N1/1/477 of the Constlitutional Court of Georgia of 22 December 2011 on the
case The Public Defender of Georgia against the Parfiament of Georygia, Il, 11.
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the legitimate aim to interfere with the right must be envisaged
under the law. It may be directly provided in the impugned norm
or law. However, it is not obligatory to indicate the legitimate
aims to restrict the right in the law. the legitimate aims and pub-
lic interests might not be directly, literally indicated in the law.
But, in such case, as a result of construing and analyzing the
norm (law), it shall be possible to ascertain the legitimate aim for
introduction of the impugned norm. In addition, the legislation
shall provide sufficiently evident and clear insight about them.
Such requirement, among other things, is one of the key criteria
for foreseeability of the law. If it is impossible to ascertain the
legitimate aim to introduce the norm restricting the right, then it
shall be impossible to contend its constitutionality, because in-
terference with the right will be incomprehensive, self-purposed
and respectively unfair, disproportionate. In this sense, it might
be insufficient for the respondent to name specific legitimate
aims — it is indispensable that the public aims indicated by the
respondent be subject to identification and reading from the law
itself. Ascertairing legitimate aims for introduction of legislative
regulation is also possible from the explanatory note or steno-
graphic minutes.

In the event of failure to state such legitimate aim or failure to
reveal it as a result of investigation of the issue, there is no point
in further assessing the norm, as the norm will be arbitrary and
unconstitutional.

b) However, in such case, when ascertainment of the legiti-
mate aims to introduce the impugned norm occurs, it is neces-
sary to affirm their conformity with legitimate aims prescribed in
the constitution, that is, the aim to introduce the impugned law
must be the good, which the state is obliged to protect under
the constitution, and for protection of which the constitution fore-
sees the possibility to restrict a specific right. In case of nega-
tive answer to this matter, the norm shall be also arbitrary and
unconstitutional.
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At the same time, it must be underlined that the constitu-
tion envisages the possibility and not the obligation to re-
strict this or that right. The right for the sake of legitimate
aims foreseen in the constitution, may be only restricted
when it is really necessary that is when the exercise of the
right without restriction really threatens specific interests
envisaged in the constitution. Otherwise, under the mo-
tive of their (legitimate aims) protection, any, even with the
lowest possible intensity, insignificant interference with the
right shall lead to infringement of the right. The constitution
does not require abstractly obligatory restriction of the right
under the motive of protecting these or those public inter-
ests, rather it foresees the possibility to restrict only in case
if these interests are truly exposed to danger and inevitably
require to be protected.

Stemming from the above-mentioned the legislator, upon in-
troducing a specific regulation under which interference with the
right in order to achieve legitimate aims occurs, must be much
more cautious and is required to prove that without restriction,
there will be really high probability for violation of other constitu-
tional interests (private or public interests).

It is evident that legitimate aims to restrict the right envis-
aged in the constitution and law should serve one and the
same good and they shall be in harmony with one another.
But the difference, in this regard, between the constitution
and a specific legislative regulation is as follows: despite the
fact that both, upon defining the legitimate aim, depend on
probability that as a result of the exercise of a specific right
without its restriction, this or that constitutional interest shall
be threatened and stemming from this, necessity to protect
them; the constitution legitimizes that in general, potential-
ly the exercise of the right without restriction may violate
these goods, because of which the possibility to protect them
should be envisaged, and the legislator should use this pos-
sibility only if there is a real and inevitable necessity to pro-
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tect these aims. Consequently, it is true that the constitution
foresees the possibility to restrict the right exactly in those
cases if the legitimate aims that are under the protection of
the constitution, are threatened, but at the same time, in such
assumption there is a high degree of abstraction in a sense
that it (the constitution) does not imply inevitable occurrence
of such threats. The constitution generates an obligation to
the legislator to ascertain, precisely foresee as to what extent
it is capable to exercise, realize the right without restriction
in a specific sphere, and to determine with the highest prob-
ability whether it will lead to creating a real danger to other
goods protected by the constitution and only in the event of
presence of such inevitable link, to interfere with the right,
restrict it.

Such requirement posed to the legisiator emanates from the
legal logics that interference with the right secures to achieve,
protect this or that legitimate aim (provided and protected by
the constitution) only in case if the exercise of the right with-
out restriction may inflict damage on the respective interest. If
the possibility of such damage is excluded from the beginning,
then on the one hand, there is no need to protect these legiti-
mate aims and on the other hand, restriction of the right be-
comes groundless, because it cannot be justified by necessity
to protect this interest. Therefore, abstractly the existence of
legitimate aim is not sufficient ground for restricting the right.
In a specific case, probability to infringe this aim and therefrom
necessity to protect it has to be clear and substantial. Under
the circumstances of absence of such link and impossibility to
impartially foresee it, the legislator does not have the right to
interfere with the right by claiming solely on the legitimate aim
prescribed in the constitution.
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3. Admissibility, necessity and proportionality to
interfere with the right as main structural elements of
the principle of proportionality

After demonstrating the real necessity to protect legitimate aims
foreseen in the constitution, it is also necessary that the legislator,
in order to achieve these aims, shall choose a proportional way to
interfere with the right. To this end, the regulation chosen by the
legislator has to be admissible, necessary and proportional.

In case of presence of legitimate aims and real necessity to
protect them, the possibility to restrict the right foreseen in the
constitution has to be applied, but, of course, in accordance
with the rule and margins determined by the constitution. In
this sense, while searching for correct and effective way, the
legislator, in the first place, must comply with the requirement
that achievement of the legitimate aim by the regulation se-
lected by him is possible, in other words, it (the regulation)
has to be really oriented on protection and assurance of this
legitimate aim, the measure restricting the right should be ac-
ceptable means valid for achieving the aim. Therefore, there
should be an immediate and real link between the aim and
the means to achieve it. At this moment, we should take into
account the circumstance that on what scale and intensity of
avoidance of probable damage is required to achieve, protect
a specific legitimate aim. The specific form for interfering with
the right should be sufficient for such threats to be avoided and
for the legitimate aims envisaged in the constitution to be pro-
tected. It inevitably and truly has to be able to secure specific
aims, interests; otherwise, the damage will be equally inflicted
upon both public and private interests. In particular, it, on the
one hand, cannot assure to achieve those aims for protection
of which they were introduced, and on the other hand, exactly
due to the fact that it cannot be served as valid means to pro-
tect legitimate, constitutional interests, it will lead to unjusti-
fied, arbitrary restriction of the right.
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Simultaneously, the regulation chosen by the legislator has
also to represent the means necessary for achieving the aim.
At this stage the main issue for assessment is that the way for
interference with the right should be restrictive as little as pos-
sible. Restriction of the right shall not be considered as a neces-
sary measure, if achievement of specific legitimate aim is pos-
sible by interfering with the right less intensively, by applying
less restrictive measure. In other words, in case of existence of
alternative means to achieve the aim, the least restrictive mea-
sure among them must be selected.

Proportionality is a final and substantial stage of the principle
of proportionality. In the event when all abovementioned matters
are answered positively, then decisive importance is attributed
to proportionality exactly in order to assess fairness of interfer-
ence with the right. The attitude between the aim and means is
assessed based on this component of the principle of propor-
tionality, it is a subject of discussion — how much adequate and
proportional a specific form of interference with the right is with
regard to those legitimate aims, for achievement of which they
were selected. The basis for such discussions is to weigh, bal-
ance conflicting interests — rights (that are restricted) and spe-
cific legitimate aim (private or public interest, which the state is
obliged to protect) because none of them shall be unfoundedly
given preference at the expense of another.

4. Foreseeability as a criterion to assess
constitutionality of the law

In the constitutional justice, introduction of the standard to
assess constitutionality of a norm based on the principle of fore-
seeability is also practical result of applying the principle of Rule
of Law based state.

It is true that the principle of foreseeability does not have nor-
mative content in the text of the constitution; however, the Con-
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stitutional Court reads the obligation to assess constitutionality of
a norm based on this criterion out of the essence of the principle
of the Rule of Law based state. “The legislator is obliged to adopt
precise, clear, unambiguous, foreseeable [aws (norms) that satis-
fy quality requirement of the law. This condition is one of the deci-
sive conditions for assessing constitutionality of the norm”.# “The
norm should be clear and compatible with quality requirements”.®

While discussing about the quality of the law, it is decisive to
avoid risks of violating the right by the law, this is the basis and
main criterion, within the scopes of this approach, the Consti-
tutional Court presented several requirements to the legislator:
a) The quality of a law requires that legislative regulation is so
clear that an individual, whose rights are interfered with, could
adequately comprehend legal situation and direct its actions
accordingly”.® “An individual must be able to determine what the
law requires from him and adapt his action to this requirement”.”
“A norm shall be substantively precise and unambiguous. Alegal
norm shall be precise enough, not merely from the perspective
of its content, but also according to its subject, aim and scope of
regulation, in order to enable an addressee to correctly perceive
law and regulate its conduct accordingly, so that to foresee re-
sults of his/her own acts”.® In other words, the norm should be
sufficiently precise, clear so that its addressee has a clear in-

4 Decision N1/3/407 of the Constitutional Court of Georgia of 26 December 2007 on
the case Georgian Young Lawyers’ Association and a citizen of Georgia Ekaterine
Lomtatidze against the Parliament of Georgia, Il, 11.

Decision N2/2-389 of the Constitutional Court of Georgia of 26 October 2007 on the
case Citizen of Georgia Maya Natadze and others against the Parliament and Presi-
dent of Georyia, ll, 6.

Decision N1/3/407 of the Constitutional Court of Georgia of 26 December 2007 on
the case Georgian Young Lawyers’Association and a Citizen of Georgia — Ekaterine
Lomtatidze against the Parliament of Georgia, /I, 11.

Decision N2/2/389 of the Constitutional Court of Georgia of 26 October 2007 on the
case A citizen of Georgia Maya Natadze and other s against the Parliament of Geor-
gia and President of Georgia, I, 6.

Decision N2/3/406,408 of the Constitution of Georgia of 30 October, 2008 on the case
The Public Defender of Georgia and Georgian Young Lawyers’ Association against
the Parliament of Georgia.
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sight on what the law requires from him/her and on how he/she
has to behave in order that his action is regarded as compatible
with the law. In order to act in conformity with the law, not to in-
fringe it and to avoid negative consequences (including respon-
sibility) entailing from violation of the law, one shouid at least
get familiar with its substance. To this effect, the law should be
accessible and sufficiently comprehensible. If the law does not
provide such possibility, an individual, with the feeling of acting
according to the law, moreover, with the special care of fulfilling
the law, may at this very moment violate it.

b) Simultaneously, the norms regulating interference with
the right require an inspection of considerably high degree, in
a sense that the possibility of excessive and disproportionate
interference with the right from the part of the state is ruled out
while restricting the right.

Probability and danger of violating the rights is high, when the
regulation (law or its norm) restricting the right is so ambiguous
that it provides a possibility to interpret more intensive, unjustified
and disproportional interference with the right and respectively,
forms a fertile ground for arbitrariness. In order to avoid such risks,
the Constitutional Court presented the following requirements to
the legislator: “The law should in detail, precisely, with sufficient
clarity give specific aims, tasks and ground for interfering with the
given right. The rule allowing interference with the right should
be unambiguous, clear and foreseeable”.® “Preciseness, foresee-
ability and accessibility of the law include the necessary condition
that the scopes of action permissible for individuals authorized to
restrict the right is specific, comprehensive and precise.

Such requirement from the law is necessary to secure the
restriction and further control of person (body) responsible for
interference with the right, because these public officials are
tasked by the Rule of Law based state, to achieve a specific

® Decision N1/3/407 of the Constitutional Court of Georgia of 26 December 2007 on
the case Georgian Young Lawyers’ Association and a citizen of Georgia — Ekaterine
Lomtatidze against the Parliament of Georgia, 1, 14.
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public interest. For conformity with the rule of law principle, the
law should secure a possibility for effective protection of the
right from arbitrary interference from the part of the authorities.
This, firstly, implies that by the power of the public authorities
in this sphere shall be, in detail and with high degree of clarity,
defined by the law. Subsequently, the law shall not give a pos-
sibility for the executive authorities to independently determine
the scopes of their own actions. If an individual responsible for
interfering with the right is not precisely and specifically aware
of the scopes of his/her feasible actions, then on the one hand,
unintentionally, the risk of incorrect and excessive interference
with the right, and on the other hand, that of conscious abuse
of the right naturally leading to breach of the right will increase.

In order to assure the exercise of the state authority within the
scopes stipulated by the constitution (1%t paragraph of Article 5 of
the constitution), the provision shall be so clear and precise as to
exclude the probability of its subjective and biased interpretation.

Generally, the more intense is interference with an individ-
ual’s rights, the stricter are requirements towards the legisla-
tor. The legislator assumes an obligation to provide the public
authorities with guiding directions that shall make foreseeable
a possibility, necessity or inevitability, correctness and propor-
tionality to adopt a specific decision by them, at the same time,
they give an insight to a citizen as to what measures shall be
undertaken towards him/her.

The quality requirement of the law is an operational instruc-
tion for the legislator, at the same time it represents restrictive
circumstance for executive and judicial authorities. Therefore, the
legislator is obliged to define the scopes as much precisely as
possible to the public authorities within which they have to act”.”

It is of key importance to correctly decide the matter with re-
gard to when and based on what it is possible to contend that

10 Decision N1/3/407 of the Conslitutional Court of Georgia of 26 December, 2007 on
the case Georgian Young Lawyers’ Association and a citizen of Georgia — Ekaterine
Lomtatidze against the Parliarent of Georgia, I, 15.
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impugned norm does not comply with aforementioned condi-

tions and for this reason, it bears the risk of infringing the right.
The first solid message about ambiguity of the norm is that

there is a reasonable ground for construing it inconsistently, i.e.

ambiguity, unclarity of the norm, in most cases, is conditioned

and simultaneously expressed by the fact that it cannot be
read unequivocally and singularly, and it provides a reasonable
ground to read it under varying context and apply it differently.
However, it should be mentioned from the beginning that on
the one hand, the possibility to read a norm unequivocally and
singularly is not a safeguard for constitutionality of the norm; it
is evident that such norm may also infringe a right and thus be
unconstitutional. But, at the same time, possibility to equivocally
construe the norm cannot be a sufficient argument to contend un-
constitutionality of the norm. In other words, neither foreseeability
of the norm is a safeguard for constitutionality of the norm, nor
ambiguity of the norm automatically implies its unconstitutionality.
Here, the Constitutional Court set forth the standards as foliow:

1) “The vagueness of the norm does not go beyond its constitution-
ality threshold if it is possible to reasonably interpret it through
legal methodology, so that the real essence of the relations reg-
ulated by the norm is demonstrated with sufficient clarity”."

2) “if by faithful interpretation it will be impossible to apply the
norm in an arbitrary and harmful manner, then the norm will
fully satisfy requirements of legal certainty”.'?

3) And if an ambiguous norm provides a reasonable ground for
reading it with the content contradicting the constitution, it
fails to comply with requirements of foreseeability and shall
be recognized as unconstitutional.

" Decision N1/3/407 of the Constitutional Court of Georgia of 26 December, 2007 on
the case Georgian Young Lawyers' Association and a citizen of Georgia — Ekaterine
Lomtatidze against the Parliament of Georgia, Il, 16.

Decision N2/2/389 of the Constitutional Court of Georgia of 26 October 2007 on the
case A citizen of Georgia Maya Natadze and others against the Parfiament of Geor-
gia and the President of Georgia, Il, 6.
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5. Protection of the balance of interests
during realization of the right to equality before law

Clarifying, assessing and protecting existence of the fair bal-
ance between the interests is distinguished by its peculiarities in
the process of realization of the right to equality and, according-
ly, upon assessing constitutionality of a law with respect to Ar-
ticle 14 of the constitution. This, in the first place, is conditioned
by specificity and special importance of the right itself. Equality
before the law — this is not only the right, this is an idea, concept,
principle which the Rule of Law based state and democratic val-
ues rest upon. “The norm (...) establishing a fundamental right
to equality before the law is an universal constitutional norm-
principle of equality, which in general implies guaranteeing con-
ditions for legal protection of individuals. The quality of securing
equality before the law is an objective criterion to assess the
quality of rule of law that is restricted in favor to democracy and
human rights prioritized in the country. Therefore, this principle
represents not only a basis, but also a goal for democratic and
Rule of Law based state”.’® * The idea of equality serves to
secure equal possibilities, that is, guarantees of equal possibili-
ties for self-realization of individuals in this or that sphere”.'*

Article 14 of the constitution of Georgia prohibits both direct
and indirect discrimination. At the same time, any different treat-
ment towards substantially equal individuals does not mean dis-
crimination by itself. In a separate case, differential treatment may
be necessary and inevitable in sufficiently similar legal relations.

The Constitutional Court, in order to assess and ascertain dis-
crimination of differentiation, has laid down a number of criteria.

13 Decision N1/1/492 of the Constitutional Court of Georgia of 27 December 2010 on
the case Political Unions of Citizens “New Rights” and "Conservative Party of Geor-
gia” against the Parliament of Georgia, ll, 1.

Decision N1/1/492 of the Constitutional Court of Georgia of 27 December 2010 on
the case Political Unions of Citizens “New Rights” and “Conservative Party of Geor-
gia” against the Parliament of Georgia, 1, 1.

216



THE BALANCING OF INTERESTS IN A DEMOCRATIC SOCIETY

“In demonstrating differential treatment, we have to distinguish
between discriminatory differentiation and differentiation condi-
tioned by objective circumstances. Different treatment shall not
be self-purposed. Discrimination occurs if the reasons of differ-
entiation are not explained, and lack for a reasonable ground.
Consequently, discrimination is only self-purposed, unjustified
differentiation, uncorroborated application of law with a differ-
ent approach to a specific circle of individuals. Therefore, the
right to equality prohibits not differential treatment in general,
but rather only self-purposed and unjustified differentiation”.
However, simuitaneously, the Constitutional Court indicated
that stemming from properties of the right to equality, in assess-
ing constitutionality of norms establishing differentiation it shall
not have identical, consistent approach to each of them. Article
14 of the constitution ensures protection of individuals in differ-
ent spheres of public life from unjustified differential treatment.
However, on the other hand, all cases of differential treatment
(based on any feature, in any rights) shall not be of identical
gravity. Therefore, in the event of assessing each of them based
on similar standards and identical criteria, the Court, under the
motive of protection of the right to equality, may change its goal,
increase the risk of admitting practically every case of differen-
tial treatment as unconstitutional and restrict the legislator much
more than it is required under Article 14 of the constitution.
“Stemming from the nature of the right to equality before law,
when interfering with it, a state’s margin of appreciation is dif-
ferent, especially according to what feature or to which sphere
of public life it differentiates individuals. Therefore, the scope
of reasonable assessment of different treatment is different: In
separate case, it may imply the necessity to substantiate exis-
tence of legitimate public aims (such as, state security, public
order, restriction of constitutional rights justified by public inter-

15 Decision N1/1/492 of the Constitutional Court of Georgia of 27 December 2010 on
the case Political Unions of Citizens “New Rights” and “Conservative Party of Geor-
gia” against the Parliament of Georgia, ll, 5.
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ests indicated in the constitution itself); in other cases, the need
or necessity of restriction should be solid; sometimes, maximum
reality of differentiation might be sufficient, among them, for ex-
ample, the differentiation caused by the reason of impossibility
to avoid specific real circumstance. In the latter case, discrimi-
nation shall not be at issue, if unequal approach is subject to
reasonable explanation, justification or rationalization.

It must be noted that generally, historically, assessments are
subject to change, the same is true for the instruments of as-
sessment as to what is “natural”, “reasonable” and “necessary”
in this sphere. However, in any case, the equality principle gives
freedom of choice to the legislator, while making decision about
restriction, until objective substantiation of differential treatment
is accessible”.1®

Stemming from the aforementioned, the Court has set out
different criteria for assessing degree of discrimination in dif-
ferential treatment. In particular, with respect to Article 14, the
Constitutional Court assesses constitutionality of the norm: 1)
based on strict assessment test; or 2) “based on the test of ra-
tional differentiation” Preconditions, grounds for their applica-
tion also differ.

The Court applies the strict assessment test in differentiat-
ing by “classic specific” features and in such cases, it assesses
the norm in accordance with the principle of proportionality. Be-
sides, while corroborating legitimate aim within the scopes of
“strict test”, it is necessary to contend that interference from the
part of the state is absolutely necessary; there is “insurmount-
able state interest” The Court defines the necessity to apply the
strict test in accordance with the degree of intensity of differen-
tiation as well. In addition, the criteria for assessing the intensity
of differentiation shall be different in every case based on the
nature of differentiation, the sphere of regulation. However, in

16 Decision N1/1/492 of the Constitutional Court of Georgia of 27 December 2010 on
the case Political Unions of Citizens “New Rights” and "Conservative Party of Geor-
gia” against the Parliament of Georgia, Il, 5.
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any case, it shall be decisive, to what extent substantially equal
individuals shall fall under considerably different conditions, in
other words, how distinctly differentiation shall separate equal
individuals from possibilities to equally participate in specific so-
cial relations.

If the intensity of differentiation is high, the Court shall ap-
ply the strict test, and in case of low-rate intensity — “the test of
rational differentiation” (the test that inspects based on rational
ground).

Pursuant to “the test of rational differentiation” in assessing
constitutionality of the norm:

a) it is sufficient to corroborate rationality of differential treat-
ment, among them, when maximum reality, inevitability or ne-
cessity are obvious;

b) Existence of a real and rational link between the objective
cause of differentiation and the result of its action.
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Cb6anaHcupoBaHue uHTepecos
B AeMOKpPaTU4ecKom obwecrtee

Pe3ome

Moes AeMoKpaTU4ecKoro m NpaBoBOrO rocygapcrea 3mx-
DEeTCA He TONbKO Ha NpPU3HAHUU, HO U peanbHoMm obecneve-
HUKU YenoBeka KaK BbIClIEW LUEHHOCTU OCHOBHbIMKU NpaBamu
nyTem rapaHTUpoBaHWA MONHOUEHHOro Wn 3adpdheKTuBHOro
nonb3osaHua. OgHaKo OQHOBPEMEHHO C 3TUM nnara 3a co3-
AaHue U coxpaHeHue aemokpartudeckoro obuiecrea cocTouT
B TOM, YTO AEMOKpaTUA ONUPAETCR Ha Hanu4ne pas’yMHoro
B6anaHca nHTepecos (Kak YacTHbIX, TaK U YacTHbIX U Ny6nuy-
Hbl MHTepecoB). CooTBETCTBEHHO rpaHuua csoboabl naei,
C OOHOW CTOPOHbLI, - cBOBOAA Takux xe nwaen, a ¢ Apyron —
UHTepechl, NpoucTeKawwmne n3 HeobxoanMoCT rapMmoHuye-
CKOro COCyLLeCTBOBaHWA U pa3BnTus ceoboaHbIx noaen (T. H.
«nybnnyHble nHTepechi»). Moatomy orpaHuyeHve GonbLINH-
cTBa NpaB Hen3bexHOo, NOCKONbKY UX peanu3auus 3a4vacTyto
nopoxaaet KOHMNUKT uHTepecos. CMOXHOCTb KOHNWNKTA
LeHHOCTEen 3aKnio4aeTCa MMEHHO B TOM, 4TO ApYr ApYry npo-
TUBOMNOCTaBNAKTCA 3aKOHHbIE MHTepechl. Bbixoa 13 aton Aau-
neMmbl B AeMOKpaTuyeckoM obulectse oAuUH — NOCTUXEeHWe
cnpaseanueoro 6banaHca. Toraa, koraa npoTMeBonocTasnexHne
UHTEepecoB HensbexHo, BO3HUKaeT HeobXoanMOCTb B UX rap-
MOHW3auun. Hu oanH nHTepec He MoXeT BbiTb AOCTUrHYT 3a
cueT nocsaratenbcTea Ha Apyrow uHTepec. [pu atom Bpema
OTBETCTBEHHOCTU rocyaapcTBa 1 OAHOBPEMEHHO C 3TUM CTe-
neHb AeMOKPaTUYHOCTN U3MEPAETC] UMEHHO TEM, HACKONbLKO
cnpaseanuBo OHO cymeeT cbanaHcuposaTb NpoTMBONOCTaB-
NeHHble UHTepech!.
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Takum obpasom, aemokpatuyeckoe v npasoBoe rocyaap-
CTBO, CNyxa ngee csoboap!  camopeanunsaumu Yyenoeeka, ofa-
HOBPEMEHHO C 3TUM ANA AOCTUXXEHUR TeX e uenen QonycKaer,
noapasymesaeT BO3MOXHOCTb OrpaHuyeHus csobonbl yenose-
ka. OgHako npeaen 3aToro orpaHNYeHus oNATbL-Taku npeacras-
nsetT camo — npasa YenoBeka MOryT OrpaHMyYuMBaTbCA TOMbKO
HaCTONbLKO, HACKONbKO 3TO HeobxoaMMO B AEMOKpPaTUYECKOM
obuiecTBe.

NpaBoBoe ocHoBaHue u MacwTab oueHkn Toro, Koraa, Kkak
N C KAKOW UHTEHCUBHOCTbLIO rOCYAapCTBO MOXET BMeLWMBaTb-
cAa B cBoboay Yenoeeka Tak, 4To6bl 3TO NpU3HaBanocL Heob-
XOAUMBIM BMELWaTeNnbCTBOM B AeMOKpaTu4yeckom obuiecrse,
AaeT caMa KOHCTUTYUMUS, U B NepByl ovepedb, OCHOBHbIE
KOHCTUTYLMNOHHbBIE NPUHLUMNBLI U KOHCTUTYUUOHHbIE HOPMBI,
pernameHTupyloLmMe KOHKpeTHoe npaso (npasa).

KOHCTUTYUMOHHbIE NPUHLMMNBI UMEIOT peluatollee 3Haye-
HMEe Npu onpeaeneHuM OCHOBHbIX HanpasneHuh, npuopure-
TOB pa3sBUTMA Halweil cTpaHbl, CO3AaHuM pa3ymHo cbanan-
CUpPOBaHHOM CUCTEMbI OTHOLIEHUI YenoBeka U rocyaapcTea,
npu¥ 3TOM OHW UMEKT NpakTU4YecKkoe 3Ha4YyeHue AN NONHo-
LleHHOro OCMbICNEeHUs coaepxanua npas u ceobon yenose-
Ka U Ux 3 PeKTUBHON 3aLLNUTHI.

Hanuuo — HameTuswasncs ocobeHHO B nocnegHuin nepu-
o4 nonoxurtenbHaa TeHaeHuMs, 410 KOHCTUTYUNOHHbIA Cya
Mpy3aun npu onpeaeneHnn KOHKPETHOTo KOHCTUTYUWOHHOrO
npaea onupaeTcs He TOMbKO Ha HOPMbI, pernaMeHTupyio-
LiMe 3TO NpaBoO, HO U OCHOBHbLIE NMPUHLUNBLI KOHCTUTYUUU U
LIEHHOCTW, 3aKpenneHHbie B KOHCTUTYUMK, Boobue, 4To emy
NO3BOMSET Ny4lle BHUKHYTb B NOAMUHHYIO CYLUHOCTb Npas v
caenaTtb NpakTU4Yeckuin 4ocTyn niodein kK aTum npasam Gonee
acpPeKTUBHbBIM.
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1. KOHCTUTYUNOHHbINA KPUTEPUNA OLIEHKWN
cbanaHCMpOBaHUA NHTEPECOB - NPUHLUUN
copa3MepHOCTH

Pecypc npuMeHeHUs1 OCHOBHbIX MPUHLUNOB KOHCTUTYLUU B
npaktuke KoHcTutyumoHHoro Cyaa BbISBUIICA B OCHOBHOM B
OBYX HanpasneHusx: a) Ans OCMbICIIEHUR, TONMKOBAHUA npe-
AenoB 1 AuanasoHa KOHCTUTYLMOHHOro npasa; 6) BregpeHun
KpuTepues, METOA0B OLEHKN KOHCTUTYLMOHHOCTU HOPMbLI. Ha-
crtoswan pabora nocesweHa UMEHHO U3Yy4YeHUIo U aHanu3y ad-
(OEXTUBHOCTU NPUMEHEHUA 3TOrO NOCNedHero pecypca.

MpakTuyecknm pesynsTaToM NPMMEHEHUN NpUHUMNa npaso-
BOr0 rocynapcrea SBNSETCA BHeAPEHWE B KOHCTUTYLUWOHHOM
npasocyauu NpMHUMNAG COpa3MepPHOCTH, TaK Xe, Kak cTaHaapTa
OUEHKN KOHCTUTYLIMOHHOCTM HOPMbI Ha OCHOBAHWU NpuHUMNa
«NpPeaBMANMOCTMY» 3aKOHa.

OcHoBHas Harpyska npuHUuna copasmepHOCTU COCTOUT B
onpeneneHvM nNpenenos BMmellaTenbCTBa rocyaapcTtea npwu
orpaHuyeHuun npas vyenoseka. OH obecneunBaeTt ypasHoBeELLEH-
Hoe, copa3MepHoe COOTHOowWeHne cBoboabl U ee orpaHnyYeHus
W 3anpeLuaeT orpaHuYMBaTh npasa yenoseka 6onblie, Yem 310
Heobxoaumo B aemokpartudeckom obuiecrse. lNpuHuMn copas-
MEPHOCTU — KOHCTUTYUMNOHHbLIA KPUTEPUWA OLLEHKW NPaBOMEPHO-
CTW orpaHudenust npas Yenoseka. IMEHHO NO3TOMY OH MMeeT
CyWeCcTBEeHHOE 3Ha4YeHne AN KOHCTUTYLIMOHHOIO KOHTPONSI.

KoHcTuTyumoHHbIM Cya C 0QHOM CTOPOHbL! NONOXUN NPUHLMA
COpasMepHOCTU B OCHOBY onpefeneHun npenenos AencTasuin
BNacTu, a ¢ Apyron, - cam orpaHuuun cebs 6e3ycnosHbiM 06s1-
3aTeNbCTBOM B KaXJOM KOHKPETHOM Crny4ae OoueHuBaTb cnpa-
BEANWBOCTb, KOHCTUTYLMOHHOCTb BMewartenbcrsa Bnactu B
NpaBo Yenoseka, oNUPasCb UMEHHO Ha 3TOT NPUHLUMN.

MpuHUMN COpa3MepHOCTU — BO3MOXHOCTb W BaXHasa ra-
pPaHTUA MpPaBUIbHON OLUEHKU KOHCTUTYLMOHHOCTU HOPMbl W
cnpaBeanuBOro paspeLlleHus KOHCTUTYLMOHHOro cnopa. Pa3-
yMeeTcs, pelwlaluiee 3HadeHue umeeT To, YToBbl OCHOBHasA,
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OKOH4YaTtenbHas no3vuua (oTBeT) cyaa No NoBoAy KOHCTUTYLN-
OHHOCTW HOpMbI BblNa NpaBuNLHON, OA4HAKO B TO e BPEMS, Mbl
cyuTaeM, 4To TaloKke BECbMa BaXHOE 3Ha4YeHWe uMeeT NpaBuib-
Had, beccnopHas woeHTUUKaumMa NPUYUHLI, OCHOBAHUA NpPOo-
6nemartnyHocTn HopMbl. Cyn 0653aH o4eHb AcHO 1 ybeantens-
HO yKasaTb Ha NpU4MHblI NPOBNEMaTUYHOCTU HOPMbI, YTODLI Kak
MUHUMYM K3BexaTb NOBTOpPeHus NpobnemMbl B fanbHenwem,
a Takke, 4TObbI HOBbIE HOPMb! (B Cny4Yae HeobxoanmocTu ux
NPUHATNSA) ObINU OPUEHTUPOBAHBI UMEHHO Ha YCTPaHeHne, Nos-
Hoe yperynupoBsaHue, npeoaoneHve npobnemsl. 3To ogHoBpe-
MeHHo ByaeTt cnocobcTBoBaTb ahPEKTUBHOMY UCMONHEHUIO U
DEeNCTBEHHOCTU peweHns. No3ToMy C 3TOW TOYKWU 3pEeHUs Bax-
Hellen ABNSETCA OUEHKa KOHCTUTYLMOHHOCTU HOPMbI Npume-
HUTENbHO K KAXXAOMY KOMNOHEHTY NPUHUUNA COPa3MEepPHOCTMU.

B HacTosiwen pabore npoaHanuanposaHbl CYLWHOCTb KOM-
NMOHEHTOB NPUHLUMMNA COpasMepHOCTN U 3HAYEeHWe nx yaosnet-
BOpPEHMA 3aKOHOM (HOpMOM) AnA cnpaseanusoro cbanaHcupo-
BaHWA 3alMTbl NpaB U VHTEPeCcOB YenoBeka, NyTem aHanusa
COOTBETCTBYIOLUNX pelleHnid oueHnBaeTca 3EPEKTUBHOCTb
NpUMEHEHUss MpuHUMNa copa3mepHoCcTU KOHCTUTYLIMOHHBLIM
Cynowm Npyauu.

2. lernTuMHan uenb orpaHUYeHURA
KOHCTUTYUMOHHOTO npasa

Mpu oueHke copa3mMepHOCTU BMELIATENbCTBA B KOHCTUTYLIU-
OHHOE MPaBoO WM COOTBETCTBEHHO KOHCTUTYLUMOHHOCTU CMOPHOW
HOPMbI FNaBHOE 3BEHO, OPUEHTUP — NerMTUMHan uenb orpaHu-
YeHWA NpaBa, TaK Kak C OAHON CTOPOHbI B YCIIOBMAX OTCYTCTBUSA
TakoBow Nwboe BMeLaTenbLCTBO B Npaso Yenoseka HOCUT camo-
BOMbHLIA XapakTep, U orpaHu4eHne npasa HeonpaeAaHHO, He-
KOHCTUTYLIMOHHO Y)Xe B camoun cBoew ocHoBe. BmecTe ¢ Tem npwm
HaNUYUU NErMTUMHON LIeNN orpaHnYeHns nNpasa U AanbHeuwan
npoBepKa CropHON HOPMbl Ha OCHOBaHWU KOMMNOHEHTOB NpUH-
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uuna copasMepHOCTU BeAeTCA UMEHHO NMPUMEHUTENbHO K Hen
(neruTumHON LenK). B yacTHOCTW, Cya AOMKEH OLEHUTb, SBNseT-
CA N NPeayCMOTPEHHbIA CNOPHON HOPMOW KOHKPETHbIA Ccnocob
BMeLLaTenbCTBa B NPaBo AONYCTUMbIM, 00s3aTenbHbIM U NpPo-
NOPUMOHANbLHBIM CPEACTBOM AOCTWKEHUA NEFMTUMHOM LIenw.

ObnasatenbcTBOo cHanaHCMPOBaHWUA U FAPMOHUYHOIO COCY-
LLEeCTBOBaAHUSA NHTEPECOB NPOUCTEKAET U3 KOHCTUTYLIMK, NO3TO-
My OHO CaMmoO Xe AQeT OTBETbl OTHOCUTENbHO BO3MOXHOCTEN U
obasarenbHbix cnocobos aocTmxkeHun Takoro 6ananca. CoorT-
BETCTBEHHO U NIEMMTUMHbIE Lenyu orpaHu4eHuUst Toro UNU UHOro
KOHCTUTYLMOHHOTIO Npasa NPUBOAATCHA B CAMOW KOHCTUTYLIUN.

Pewatowee 3HayeHne MMeeT 3HaHWe TOro, rge B KOHKpeT-
HOM crfyyae NpPoxoauT rpaHb cBoboabl YeNnoBeka, YToO OH umeer
npaso TpeboBaTtb n 4To 06s3aH TepneTb. MpaBunNLHOE OCMbIC-
NeHne U peleHne 3Toro Bonpoca UMeeT BaXXHOE 3HaYEeHNe Kak
ONS CaMOro 4Yenoseka, B NNaHe MONTHOUEHHOrO NOfb30BaHUA
npasoM, Tak U rocyaapcrsa — ANs OCYLWeCTBNEHWA COOTBET-
cTByOWMX 06A3aTensCT8 B aToN cdepe.

JlerMTumHan uenb ¥ OCHOBAHWE OrpaHUYEHUs KaXaoro KOH-
CTUTYUMOHHOIO Npasa B NepByl0 oyepenb AaHbl B perfname-
TUPYIOLEN 3TO e NpaBoO HOPME KOHCTUTYuuu (CM. ctatbun 19;
21; 23; 26; 41 v ppyrue). OcHoBHOIN noaxon KOHCTUTYLMOHHOTO
Cyna Toe OCHOBbIBAeTCA Ha onpasAaHuu orpaHuyeHun npasa
NUWb TEMU NEMMTUMHBIMU LENSAMU, KOTOPbIE NPeayCMOTPeHb B
HOPME KOHCTUTYUUK, pernaMeHTUpYyLen KOHKpeTHoe npaso.
CynebHas npakTuka B 3TOM cMmbicne obwupHa. Ho aTo He 3Ha-
4YMT, YTO Takol noaxod — obuee npasuno AnNA BCex cnyvaes, To
€CTb, UTO orpaHuyeHue nboro KOHCTUTYUMOHHOro npasa ao-
NYCTUMO, BO3MOXHO TONbKO NPU HaNW4Yuu NErnTUMHbLIX Lenewu,
OCHOBaHWUR, NPEAYCMOTPEHHbIX KOHCTUTYLIMOHHON HOPMOW, pe-
rmameHTupYyoLwen 3To Npaso.

C TeuyeHneM BpeMeHM NpaKTuka, KOHKpeTHble Aena nocTaBu-
nu KoHcTutyumonHelil Cya neped HeobxoaMMOCTbIO 3aayMaThb-
CA WU MUCKaTb OCHOBaHWA ANS NpaBMNbHOTO PeleHUs Takoro
BONpOCa, KaKk BO3MOXHOCTb OfpaHudeHvus npasa, npeaycmo-
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TPEHHOrO OAHOM CTaTben KOHCTUTYLMU, NErMTUMHbLIMIN LeNsMU,
NpeaycMOTPEHHbIMU APYron CTaTben KOHCTUTYLUUU, a TakKe Le-
NAMU U NerMTUMHBIMW UHTepecaMu, NPOUCTEKAOLWMMU N3 KOH-
CTUTYUUn BoobGule.

Cnenyetr OTMETUTL, YTO 3TU CNocobbl HE UCKNKYAIOT U He
CTaBAT NoA BONPOC ONpaBAaHHOCTb BbILWEHA3BaHHOro noaxoaa
(BO3MOXHOCTb OrpaHU4eHunst Npasa No OCHOBaHUSIM, COAepXa-
LMMCst B pernaMmeHTUpyoLen ero Hopme) u NpaBUbHOCTb, He-
0BX04MMOCTb peLleHUs BONpoca B COOTBETCTBUM C HUM. OTu
cnocobbl UMEKT MpaBoO Ha COCyLUeCTBOBaHWE, NpUMeHeHue
Kayxaoro n3 HUX uMeeT cBoe NpaBoBoOeE, paunoHansHoe U 0aHO-
BPEMEHHO C 3TUM OTNu4aloLeecs ogHO OT APYroro OCHOBaHue.

B KoHcTutyuuu pysumn copepxarca pernaMmeHTupyouine
npasa CTaTbMu, KOTOPble NO COAEPXAHWUID OYEHb TECHO CBSi-
3aHbl APYr C APYrom, B OTAENbHbIX CRy4Yasax chyxaTt 3awure
OfIHOro N TOro e 6nara, npoucxoauT nepekpbiTue cdep, 3a-
WNLLEeHHbIX KOHCTUTYLMeW. Korga pedb naeT o aawuTe no cytv
OOHOMo N TOro e 6nara, He UMeeT 3Ha4YeHUs, Kakol UMeHHO
M CKOMbKMMW CTaTbAMU KOHCTUTYUUM onpeaensetcs coepa
3awnTel gaHHoro bnara. KoHCTUTyunoHHoMy Cyany Hagnexur
npoaHanu3anpoBatb M Pas’bACHUTL 3alULEHHOE KOHCTUTY-
umen copepxaHue atoro 6nara — TO eCTb, KakoBbl Npeaesnb
ero 3awuTbl (B TOM YUCMe OCHOBaHWA U NEruTUMHbIe Uenu
OorpaHn4YeHns npasa) CornacHo KOHCTUTYUun Boobuye, 4YTobbI
B KOHEYHOM UTOre NPUHATbL NpaBuribHOE pelwleHue, KoTopoe
CNYXXUT COXpaHeHuto cnpasBeanueoro 6anaHca Mexagy KOH-
CTUTYUUOHHbIMKU Bnaramn. OQHOBPEMEHHO C 3TUM U3NUWHE
A0Ka3blBaTb, YTO HEAONYCTUMbBIM ABMNAETCA OrpaHU4eHne nio-
©oro npaea uensmu, NpegycMoTpeHHbIMU ANA NoObiX Apyrux
KOHCTUTYLMOHHbIX NpaB. Takon nogxod, ¢ O4HON CTOPOHbI NO-
ctaBun 6bl nog BONpoc Heo6xoAMMOCTb U BaXHOCTb perna-
MeHTauMn OCHOBAHUM OrpaHNYEHUst KOHCTUTYLLMOHHLIX Npas,
a c Apyrow, - yemnun 6bl yrposy HeCcopa3MepHoro, NpesbILeH-
HOro, NPOU3BONLHOIO BMELLAaTeNbCTBA U Noenek 6bl Hapylue-
HMe npaB Yenoseka.
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Mo aTtomMy Bonpocy KoHcTuTyunoHHsin Cya cchopmynuposan
cheaywwmnin noaxoa;

1) B KaXOoOM KOHKPETHOM cny4yae Cyf AOMKEeH TOYHO npose-
puTb, Nepean HeobxoaMMOCTbIO 3aLUThl KAKOTO KOHCTUTYL M-
OHHOro 6nara CTouT OH ¥ HAaCKONbLKO HEOTBPATMMO Nornagaer
aT0 6naro B céhepy, 3auuuieHHyo 6onee YemM oQHOM cTaTbemn
KOHCTUTYUMWU, pernaMmeHTUpytoLien aTo npaso;

2) ecnn cyn yb6eauTcs, YTO O4HO U TO Xe KOHCTUTYLIMOHHOE
6naro (koMNoHEHT NpaBa) nonagaeT B cdepy, 3alULLEHHYHD
Asymsa (unu 6onee) cratbAMM KOHCTUTYUUU, B OTHOLUEHUMU
Hero QOSMKHb! NPUMEHATLCH KaK OAWHaKOBble rapaHTuun 3a-
WKUTbI, TaK U OAUHAKOBbIE OCHOBaHWA orpaHudeHus. Henbasa
Npu OUEeHKe COOTBETCTBUA 3aKoHa (HOPMbl) TOMY U UHOMY
KOHCTUTYUMOHHOMY 6nary, npaBoOBOMY KOMFMOHEHTY nosny-
YUTb pa3snNUyHble OTBETHLI NNWbL NOTOMY, YTO Npobnemarny-
HOCTb BOMpOCa CTaBUTCR NPUMEHUTENBHO K pas3nn4HbIM CTa-
TbSIM, PErynupyrowmm AaHHOe KOHCTUTYLIMOHHOe bnaro.

Kak y>xe oTMe4anocs, NpasoBbie BO3MOXHOCTY NONb30BaHNA
npasamu Yyenoseka He MOryT BbiTb 6earpaHuyHbl. KoHCTUTYUM-
OHHble NnpaBa HWU ONA OAHOIO YenoBeKa He ABNAKTCA rapax-
TWen TOro, YTO OH UMeeT BO3IMOXHOCTb Bceraa 6e3 orpaHude-
Huin, HGecnpensaTCTBEHHO, MO XXEnaHUK NOoNb30BaTbCA 3ITUMMU
npasamn. KoHcTUTYyuus BoobLue U KOHCTUTYLMOHHbIE Npasa B
ocobeHHOCTH B NepBylo odepeb — rapaHTUs Toro, YTo cybbek-
Tbl 9TUX nNpas obnagawT 0ANHAKOBLIMU BO3MOXHOCTSAMU pas-
BuTUA. NO3TOMY rpaHb caMmopeanu3auvn Kaxaoro YenoBeka B
nepsylo odepeab — Apyrue Takue xe noau. bes orpaHnueHus
npas 4yenoBeka npasamMu 4YenoBeka HEeBO3MOXXHO BECTU pedb
06 achpekTMBHOM NONb30BaHUKN NpaBaMun K cnpaseanueom ba-
NaHce UHTepecos.

Mostomy B KoHcTuTyumm pyann ocobo otaenbHO roBopuUTecst O
Takoh NErMTUMHON UEeNn OrpaHnyYeHuUs KOHCTUTYUUOHHBLIX Npas,
Kak 3awuta npas u csobog Apyrux noaen, MUMHUManbHbLIM Tpe-
BboBaHWeM KOTOpPOM AABNAETCA NpeaoTepalleHue HapyLeHusa npas
n ceoboa apyrux mogen. B yacTHOCTH, C O4HOM CTOPOHBI, 3Ta ne-
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rMTUMHaA uenb Ha3saHa B KA4YecTBe NTIeTMTUMHOW Lieny orpaHu4ye-
HWUA OTAENbHbLIX KOHCTUTYLIMOHHBIX MPaB Hapsay C APYrMMU OCHO-
BaHusAMK (CT.CT. 19, 24, 41). XoTs BMeCTe C Tem B NyHKTe 2 CTaTby
44 KoHctuTyummu Mpysuu npusogutca obulee o6n3aTenncTso, B
YacTtHocTu: «OcyllecTenenvne npas U cBoBoa ogHUx noaen He
AOMKHO HapyLuaTb npasa u ceobofbl Apyrix». 31a Hopma B onpe-
AEeneHHOM CMbICre yHuBepcanbHa 1 No3BONSAET Npyu HeobxoauMo-
CTK, KOraa nepecekarTcsl UHTepech!, 3aluuieHHble pasnnyHbIMU
npasamu, cbanaHcuposaTb WX NyTEM COPa3MEpPHOro orpaHude-
HUA KaXO0ro U3 HUX, NOCKOMbKY KOHCTUTYLINS UCKITOYaET BO3MOX-
HOCTb peanu3aunu npas OaHWX 3a CHET HapylWweHWa nNpase Apyrux
nuu. CooteeTcTBEHHO Y KOHCTUTYUMOHHLIM Cya NpU3HaeT KOHCTU-
TYUVNOHHBLIM OCHOBaHWEM U NErMTUMHOW LIENbIO OrpaHUYEHust TOro
WM MHOTO npaea 3awuTy npas n ceobog Apyrux nioaen, Hesa-
BUCUMO OT TOro, COAEPXKUTCH N HENOCPEACTBEHHOE yKasaHue Ha
3TO B KOHCTUTYLMOHHOW HOPME, pernamMmeHTUpytowen KOHKpeTHoe
NpaBo, TaK Kak «1Maen ceoboabl MHANBUAA KU3HECNOCOOHa TONLKO
B YCNOBUSIX OrpaHnyeHns npasammu n ceobogamm apyrmx nogen, a
TaKke Apyrmm neruTMMHbIMKM nHtepecamm» . MNoatomy «n3bpan-
Has 3akoHogaTenem perynsums ABMASETCA pa3yMHOW B cryvae,
Koraa ee AeUCcTBUE CNYXUT LensiM CocyLlecTBoBaHus, obecnede-
HUS COBMECTHOW peanuaaumu KONM3MOHHbLIX Npas, yCcTaHoBne-
HUS pasymHoro 6anaHca Mexay npasamu»?,

Mpu obcyxageHnn NernTMMHOW Uenu orpaHuyeHusa npasa B
paboTte ynensieTcs BHWMaHue BOMpOCY, rAe NpoxoauT rpaHb
UM KaKoBbl KpUTEPUN, KOTOPbIMU AOMKEH PYKOBOACTBOBAaTHCA
cya ans Toro, Ytobbl C 04HOW CTOPOHbI MPKU MOUCKE NErMTUMHBbIX

' Pewenne KoHctuTyumoHHoro Cyaa Mpy3ann no aeny HapodHe Sawumnuk pyauu
npomue lMapnamerma pysuu ot 22 pekabpa 2011 rona Ne 1/1/477, I, 45.
Pewenue KoHcTuTyumonHoro Cyaa Mpyaun no aeny lMonumudeckoe obbeduHeHue
epaxdaH «/[jsuxeHue 3a edunryto [pysutor («Mod3paoba epmuaHu cakapmeero-
cmeuc»), nonumuyeckoe obbedureHue epaxdaH «KoHcepeamueHan napmus [py-
3uu» («Caxapmeernoc KoHcepeamuynu napmuay), epaxdare pysuu — 3euad [sud-
aueypu u Kaxa Kyxaea, Accoyuayusn Monodsix topucmos [pyauu, epaxdare pyauu
Hauu Ljaeypus u Qwaba [Dxuwxapuanu, HapodHbil 3awumHuk Mpysuu npomus
lMapnamerma py3suu ot 18 anpena 2011 rona Ne2/482,483,487,502.
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uenen orpaHM4YeHUa npasa 3a nNpeaenamMyv HOpMbI, pernamen-
TUPYIOWENA KOHCTUTYLIMOHHOE NpaBo, CaMOuenbHO He pacluu-
pUTb Aonyckaemble KOHCTUTYLMEA Npeaenbl BMewarenbcTsa B
Npaeo, 4TO 3aKOHOMEPHO NOBMEeYeT NPUHATUE HEeNpaBUIbHOIO
pELEHURA U HapyLweHNe KOHKPETHOTO KOHCTUTYLIMOHHOMO Npasa.
A C Apyroi CTOPOHb! — B OTAENbHbIX Cry4yasx, orpaHu4MBascChb
MWL NErMTUMHLIMU OCHOBAHWAMMU OrpaHUYeHusl, NPeaycMo-
TPEHHbIMW HOPMOW, pernaMmeHTUpyloWen KOHKpPeTHoe npaso,
MCKYCCTBEHHO He pacwmnputb cdepy, 3aliULLEHHYI0 NPaBOM, U
noa Npeanorom 3awuTbl NpaBa He HapyWWUTb YCTaHOBMNEHHbIR
KOHCTUTYUMen 6anaHc mexay YacTHbIMU U NYBNUYHBLIMKU NHTe-
pecamu B yuiepb nybnuyHomy nHtepecy. He umeer aHaveHus,
KakoMy WHTepecy (4acTHOMY mnu nybnuyHoOMy) HenpaBuNbHO
oTaaeTca nNpeumyuiecTtso, B nbom cnyvyae byaer HapylweHa
KOHCTUTYLMUSs, TOUHEE, YCTAHOBMEHHbIN KOHCTUTyuuen cnpa-
BeanuBebin HanaHc mMexay nHTepecamu. AT BONPOCHI AOMXKHbI
pelwaTbCa C Y4eTOM CyTU KaXaoro KOHCTUTYUMOHHOIO Npasa v
nyTeM OCMBICNEHUSA ero 3Ha4YeHUs B CUCTEME KOHCTUTYLIUOH-
HbIX UeHHocTen. «Llenb un HasHayeHue KoHcTuTyumnoHHoro Cyna
3aKNO4ATCA B TAKOM TONKOBAHUN KOHCTUTYUNOHHDBIX NpaB, Ko-
TOpO€E COOTBETCTBYET LEeNsAM KOHCTUTYUUKN, UEHHOCTAM, 3aKpe-
NNEeHHbIM B KOHCTUTYLUWN, U CYTWU CaMOro OCHOBHOrMO Npasa, 4To
obecneunT npakTudeckoe, peansHoe U agdeKTUBHOE NONb30-
BaHWe NpaBOM U He BbIXONOCTUT ero A0 TEOPETUYECKOro U WUI-
N30PHOro npasan3.

C yyeToM BbIWEOTMEYEHHOrO CyA MHANBMAYANbLHO NOAXOAUT
K KaXAoMy cny4alo, ¢ KpanHen OCTOPOXHOCTbIO OTHOCUTCSH K
npaBuNbHOM MOEHTUUKALUMN NErMTUMHBIX LUenen orpaHuye-
HUSA KOHKPETHOro npaea.

lMpn oueHke KOHCTUTYLMOHHOCTU HOPMb!, pernameHTupy-
loulen BMewaTensCTBO B NpaBO HaM B NepBYl0 odepedb He-
06Xx0OQUMO BbLIACHWUTL: @) KakoBa NeruTUMHas uenb BBeAeHUSA
CNOPHOM HOPMbI; NErMTUMHan Uenb BMeLwaTensCcTsa B Npaso

3 Pewenne KoHcrutyuuoHHoro Cyaa pyaun no pneny Hapodueis 3awumHuk [ py3uu
npomnue lNapnamernma py3uu ot 22 nexabps 2011 rona Ne 1/1/477, 11, 11.
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AOonXHa npeaycmarpusatsbes 3akOHOM. OHa moxeT 6biTb 3anu-
CaHa HenocpeAcTBEHHO B CMNOPHOM HOpMe unu 3akoHe. OgHako
yNOMWHaHWe NernTUMHON Lenu orpaHuyYeHWs nNpasa B 3aKOHe
BOBCE He sBnAeTca obasaTtenbHbIM. flerMTuMHble uenu u ny-
6nuyHbie uHTepechl MoryT U He GbITb HenocpeacTeeHHO, Byk-
BanbHO «NponNUcaHbi» B 3aKoHe. Ho B TakoMm cnyvyae nerutum-
Hasa uenb BBeAeHWA CNOPHOW HOPMb! MOXET BbiTb BbIICHEHA B
pe3ynbTarte TONKOBaHuA, aHanu3a HopMmbl (3akoHa). Mpu aTom
3aKkoHOAaTeNnbCTBO AOMKHO AaBaTb AOBOMbLHO ACHOE WU YeTKoe
npeacrtasnexue o HUX. Takoe TpeboBaHue B TOM Yucne — oauH
U3 rmaBHbIX KpUTepues NPeaBUaMMOCTM 3akoHa. Ecnu He npea-
CTaBfsieTCA BO3MOXHbBIM BbIACHUTL NErMTUMHYIO Lienb BBeae-
HWA HOPMbI, OrpaHvyuBalower npaso, TO HEBO3MOXHO AoKa-
3blBaTb €e KOHCTUTYUUOHHOCTb, NMOCKOMNbKY BMeLWaTenncTeo B
npaso byaer HeNOHATHBLIM, NPOW3BOMIbHBIM U COOTBETCTBEHHO
HecrnpaseAnuBbIM, HecopasMepHbiM. B aToM cmbicne ynomu-
HaHWe OTBETYNKOM KOHKPETHbIX NErMTUMHbLIX Uenen, BO3MOX-
Ho, ByaeT HeaoCcTaTouHbIM — HE06X0aANMO, YTOObI YNOMSHYThIE
OTBETYUKOM Ny6nuyHbIE uenu Mornu noanexarb naeHTudmka-
UMUK, «4UTaTbCA» U3 CaMOoro 3akoHa. JlerMTuMHbIe Lenv Beeae-
HUS 3aKOHOAATENbHON PerynsaumMm Talke MOXHO BbISICHUTL UC-
X045 N3 NOSICHUTENLHOW 3aNUCKU K 3aKOHY, CTeHorpaguyeckmx
3anuvcen.

Ecnu Takas nerutumHas uenb He HasBaHa UNU ee He yaa-
NOCb BbISICHUTb B pe3ynbraTte U3yyeHus Bonpoca, HeT CMbIcna
B JanbHeWwen oueHKe HOpMbi, Hopma ByaeT Npou3BonbHOM U
HEKOHCTUTYLUOHHOW.

©) xoTA B TOM cnyvae, Korga fnerMTUMHbIe Lenn BBedeHus
CMOPHON HOpMbl BGyayT YsiCHEHbI, HeobxoauMMoO AoKasaTb WX
COOTBETCTBUE NErMTUMHBLIM LensaMm, NpegyCMOTPEHHbIM KOH-
CTUTYUWEN, TO eCTb Lefib BBEAEeHUS CNOPHOW HOPMbI AOfKHA
ABNATbCA TeMm Bnarom, 0683aTensCTBO 3anuwiartb KOTopoe Ha
rocyaapcTBO BO3SIOXEHO NO KOHCTUTYLMK U ANA 3awWnTbl KOTO-
pPOro KOHCTUTYUMUA NpedycMaTpuBaeT BO3MOXHOCTb OrpaHuye-
HUSA KOHKpeTHoro npaea. B cnyyae oTrpuuatenbHoro otTeeTta Ha
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3TOT BONPOC HOpMa TakKe NPoON3BOSibHA U HEKOHCTUTYLIMOHHA.

BmecTte ¢ TeM Heo6xo0AUMO NOAYEPKHYTb, YTO KOHCTUTYLUUSA
npeaycmaTpuBaeT BO3MOXHOCTb, @ He 0683aTenbCTBO OrpaHu-
YeHus Toro unu nHoro npaea. lNpaBo MOXeT orpaHMYNBaTLCS B
NEernTUMHbIX Uensix, NPeayCMOTPEHHbLIX KOHCTUTYyUMER, TONLKO
Toraa, Korga ato peannHO HeobxoauMo, TO ecTb Koraa NOfHO-
UEeHHoe ocyuiecTBneHne npaea 6e3 orpaHuyeHus OencTsu-
TEeNbHO CO3A4aeT Yrpo3y KOHKPETHbIM WMHTepecaMm, npegycmo-
TPEeHHbIM KOHCTUTyuuen. B npotusHom cnydae nioboe, aaxe
He3HaYuTeNbHOE BMeLLaTenbCTBO B NpaBO C BeCbMa HWU3KOMU
WHTEHCUMBHOCTbLIO NoA NpeanoroMm ux (NerMTUMHLIX Lenewn) 3a-
LWNTb! NoBNeYeT HapylweHue npasa. KoHcTutyuus Tpebyet obs-
3aTeNnbHOro OrpaHU4YeHuA npas Nog4 NpeanoroM 3awmTbl Tex
UM MHbIX NYBNUYHBIX MHTepecos He abCcTpakTHO, a npeayc-
MaTpuBaeT BO3MOXHOCTb OrpaHU4eHuA TONbKO B TOM cnydae,
ecnu 3TUM UHTepecaM YrpoxaeT peanbHasi ONAaCHOCTb U OHU
Hen3bexHo TpebyloT 3awuThI.

Ncxogn u3 BbilLeoTMEYeHHOro, OT 3aKoHoAaTens nNpu Beeae-
HUN KOHKPETHON perynsauun, y3akoHuBawouwen BmeLarenbCcTso
B NpaBo pagu AOCTUXEHUA NernTUMHbIX Lenen, TpebyloTcn ro-
pasno 6onblan OCTOPOXHOCTL U AOKA3aTeNnbCTBO peanbHOCTU
BbICOKOW BEpPOATHOCTU HapyweHusa 6e3 orpaHudeHus npasa
OPYIMX KOHCTUTYUMOHHBLIX MHTEPECOoB (YacTHOro U Nybnu4Horo
UHTepecos).

OueBuAHO, YTO NPEeAyCMOTPEHHbIE KOHCTUTYLUMER U 3aKo-
HOM NernTUMHbIE Uenu orpaHUyYeHun npasa AoMKHbI CNYXUTb
OQHOMY U TOMY Xe bnary n coyerartbes Apyr ¢ gpyrom. OaHako
pasnu4yne B 3TOM CMbICNE MEXAY KOHCTUTYLMEN N KOHKPETHOWN
3aKkoHoAaTenbHOW perynsauven CoCTouT B criedytoweM: He-
CMOTpSA Ha To, 4To 06e npu onpeaeneHunU NErnTUMHLIX Lienen
ONUpPalTCA Ha BEPOATHOCTb BO3HUKHOBEHWUS YrpO3bl TOMY MNin
WHOMY KOHCTMTYLUMOHHOMY UHTEpecy B peaynbrate OcCyllecT-
BNEHWUA KOHKPETHOro npasa 6e3 orpaHnyeHus KOHCTUTyuuA
NpPoOu3BOAUT NernTUuMauuio Toro, 4To Boobue, NOTEHUMaNbHO
HeorpaHuW4YeHHoe OCylWeCcTBNeHWe npaBa MOXET HapyluTb

230



CBANAHCUPOBAHWE UHTEPECOB B IEMOKPATUYECKOM OBLLECTBE

aTu 6nara, BBUAY Yero BO3MOXHOCTb UX 3alnTbl OMKHA 6biTh
npeaycMoTpeHa, a 3akoHodatenb JOMKEH NONb30BaTLCH ITOM
BO3MOXHOCTbLIO Wb NPU HaNU4un peanbHon U Hen3bexxHon
HeobxoaumocTu. Takum o6pasoMm, XOTA KOHCTUTyuus npea-
ycMaTpuBaeT BO3MOXHOCTb OrPaHUYEHUA NpaBa UMEHHO ANA
Tex cnyvaes, Korga NermTUMHbIM Uenam, 3allinilaemMbiM KOH-
CTUTYLMEN, YrpoXaeT ONnacHOCTb, HO B TO X BPEMsi B TaKOM
AOoNyUIeHNN BbICOKA cTeneHb abCcTpakuum B TOM CMbICNe, YTO
OHa (KOHCTUTYLMRA) He noapasymeBaeT Heu3BexHOoro HacTy-
nneHua Taknx yrpos. KOHCTUTYUMA MMEHHO Ha 3akoHogaTtens
Bo3naraeT 065A3aTenbCTBO NPpW ONpPeAeneHn coaepxaHusa u
npeaenos TOrO0 UMK WMHOMO nNpasa YCTAaHOBWUTb, TOYHO Npea-
BWAETb, HACKONbKO HEOorpaHUYeHHoe NOoNb30BaHWe NpasoM B
KOHKpeTHown ccepe, ero peanuaayms cnocobHa ¢ 04eHb BbICO-
KOW CTEeNeHblo BEPOATHOCTM NOBNEYb BO3HMKHOBEHME peanb-
HOW yrpo3bl Apyrum 6naram, 3almleHHbIM KOHCTUTYUUNEN, U
TOMBKO MPW HanNUuMn Takon HensbexxHON CBA3N BMelwaTbCs B
npaso, OrpaHnuyunTb ero.

Takoe TpeboBaHue, npeabaBNAeMoe K 3aKoHoAaTento, Npo-
ucTekaeT U3 To NpPaBOBON NOIMKKU, YTO BMeLLATeNbCTBO B NPaBo
TOMbKO B TOM cnyyae obecneuynBaer QOCTUXEHUE, 3aLUUTY TOM
Wnu MHOW (NPeayCMOTPEHHOW W 3almiaemMon KOHCTUTYUnewn)
NernTMMHON uenu, ecnu ocywlecTeneHne npasa 6e3 orpaHu-
YeHUs MOXET MPUYMHUTL BPE COOTBETCTBYIOLLEMY UHTEPECY.
Ecnu BO3aMOXHOCTb Takoro Bpefa UckNoveHa n3HadvanbHo, To,
C OQIHO¥ CTOPOHbI, OTCYTCTBYET U HEO6XOAUMOCTb 3aWnThl ITUX
NEeruTUMHbIX Lenen, U ¢ Apyron, - orpaHuyeHne npaea Toxe
cTaHoBUTCA Ge3ocHOBaTENbHbLIM, NMOCKOMbKY HE MOXET onpas-
AblBaTbCA HEOBXOANMOCTbIO 3alNTbI 3TOrO HHTepeca. [NoaTomy
camo no cebe abcTpakTHOE CyLlecTBOBaHWE NErUTUMHON Lenu
— He[oCTaToYHoe OCHOBaHWE AM1S OorpaHuYeHnsa npaea. ACHbIM
1 OLLYTMMbIM AOMKHO BbITb OCHOBaHWE NocAratensLCcTBa Ha Ty
uenb U ucxoan n3 aToro HeobxoaMMOCTb HEU3DEXHOW 3aLUMUTb!
JaHHOM Uenu B KOHKPETHOM cryyae. B ycnosuax oTcytcTeusA
TakoW CBA3WU, HEBO3MOXHOCTU ee 0ObeKTUBHOrO NpeaBUaeHUn
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3akoHopaTenb He Bnpase BMEeLIUBATLCA B TO WY MHOE NpaBso,
anennupys TONbKO K NerMTUMHONM ueny, NpeayCcMOTPEHHOW KOH-
cCTUTYyumen.

3. JonycTUMOCTb, He06Xo0AUMOCTb U
NpPONOpUUOHaNbHOCTbL BMELWIaTeNnbLCTBa B NpaBo
KaK OCHOBHbIe CTPYKTYPHbIE 3NeMeHTbl NpuHLuMna
copa3mMepHoOCTH

Mocne AEMOHCTPUMPOBaHUA peanbHOW HeobxoaumMocTu 3a-
LWHTbl NErMTUMHBIX Lenen, NpeayCMOTPEHHbIX KOHCTUTYLMEN,
Take Heobxoaumo, 4ToOblI 3akoHogaTtens uabpan copasmep-
HOe CPeACTBO BMeLWlaTeNnbcTea B Npaso ANA AOCTWKEHUA 3TUX
uenen. A u3bpaHHas Ons 3TOro 3aKkoHogaTenem perynsauus
AomkHa 6biTb gonycTumomn, HeobxoaMmon U NponopuMoHanb-
HOW.

B cnyyae cyuiecTBoBaHMA NErMTUMHbIX Lenen U peansHow
HeobxoaNMOCTUN KX 3alWmMTbl NPeayCMOTPEeHHas KOHCTUTYLMENR
BO3MOXHOCTb OMpaHMYEHUS KOHKPETHOro npasa AomkHa bbiTb
ncnonb3oBaHa, HO, pa3syMeeTcs, ONATb-Taku B nopsgke v npe-
nenax, yCTaHOBMNEHHbIX KOHCTUTYyunen. C 3TON TOYKU 3peHUs,
npv NOUCKe NpaBuUnbHOro U acdekTnBHOro cnocoba sakoHoaa-
Tenb B NeEpBylO ovyepeab AOIMKEH yAoBNeTBoputb TpeboBaHne
O TOM, YTO AOCTUXKEHUE NETMTUMHON LIENU C NOMOLLLIO U3bpaH-
HOM MM perynsaumm 661110 BO3MOXHLIM, TO €CTb OHa (perynauus)
AOImKHa ObITb peanbHO OPUEHTUPOBAHA Ha 3awmTy U obecneve-
HUe NerMTUMHOW uenun, Mepa, orpaHvymnBealoLlas npaso, AOMK-
Ha npeacTaBnATb coboi nogxoasulee, npyuemnemoe CpeacTso
nocTwxeHusa uenu. CnepoBatenbHO, AOMKHA CcyllecTBoBaTb
HenocpeacTBEeHHasl U pearnbHas CBA3b MexXay Luenbko u cpea-
CTBOM ee gocTmxeHus. [pM 3TOM BO BHUMaHUE NPpUHUMaETCH
M To 0BCTOATENLCTBO, KakoB MacwTab M KakoBa WHTEHCUB-
HOCTb NpeanonaraemMoro Bpeaa, npeaoTBpalleHne KOTOoporo
TpebyloT AOCTUXKEHWE, 3alinTa KOHKPETHON NEernTUMHON Uenu.
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KoHkpeTHas cdopma Bmewartenscrtsa B npaso A0MKHa ObiTb
AOCTaTo4HOW ANs TOro, YTo6bl Takue yrpo3ssl 66iNK NpeaoTepa-
WeHb! n3Ha4YanbHO W NpeaycMOTPEeHHbIE KOHCTUTyuMen uenu
sawmweHsl. OHa nomkHa Hen3bexHo, AeNCTBUTENBbHO CyMeTb
obecneunTb [OCTMXKEHME KOHKPETHbIX Lenei, WHTepecos; B
NPOTUBHOM Cny4vae Bpef oAvHakosBo GyaeT NMpuuuHeH kak ny-
B6nuyHomy, Tak U yacTHOMY uHTepecam. B yacTHOCTM, paHHas
dopma, c 04HOW CTOPOHbI, He CMOXeT o6ecnevnTb AoCTUXKEHME
Tex uenen, nog npeanorom 3alwmThl KOTOpbIX Gbina BBeaeHa, a
C APYrow, - UMEHHO BBUAY TOro, YTO OHa He roauTCSs B KayecTse
npuemMnemoro cpeacrtsa 3aluTbl NErUTUMHBIX, KOHCTUTYLUM-
OHHbIX WHTEpecoB, MNoBnevyeT HeonpasAaHHOe, NPOU3BOMNbHOE
orpaHu4yeHune npasa.

B To e Bpems u3bpaHHas 3akoHogaTtenem perynauus
DOMKHa ABNATLCA U CPEACTBOM, HEOBXOOMMbBIM ANA AOCTUXKE-
HUA Ueny. Ha 3Tol cTyneHu rnaBHbI BONPOC OLEHKU COCTOUT B
TOM, 4TO6bI cnocob BMewaTenbCcTea B Npaso Obif N0 BO3MOX-
HOCTU HaumeHee orpaHuyusarownMm. OrpaHMyYeHne npasa He
6yneTt npusHaHo HeoOXOAMMOW MEePON, eCnNu KOHKpeTHas ne-
rMMTUMHaRA Uenb MoXeT ObiTb QOCTUTHYTa NyTemM MeHee UHTEH-
CUBHOIO BMeLLATENbCTBa, MEHEE orpaHuudvBaloule Mepbl. To
€CTb B Cfly4ae Hanuyus anstepHaTUBHbLIX CPeaCTB AOCTUXEHNA
uenn cpean HUX AomkHa 6biTb n3bpaHa HaumeHee orpaHuyu-
BatoLLasn.

MponopunoHanbHOCTbL — NOCNEAHAA U CYLECTBEHHAA CTy-
neHb NpUHUMNA COpa3MepHOCTU. B cnyyvae nonoxutenbHoro
OTBEeTa Ha BCe BbllEYNoOMsiHyTbie BONPOCHI UMEHHO Mponop-
LUMOHANbLHOCTU NpMAaaeTca pewarllee 3HayeHne npu oueHKe
cnpaseannBOCTU BMeLLaTenbLCTBa B Npaso. Ha ocHoBaHuu 3T10-
ro KOMMoOHeHTa NPUHUMNAa CopasMepHOCTU OLEHUBAETCSH CBA3b
Mexnay uenblo u cpeacTsom, npeameT 06CyXAeHUA — HacKoNb-
KO agekBaTHa M NponopumnoHanbHa KOHKpeTHas dopma sme-
LwaTenbCcTBa B NPaBo NErUMTUMHbLIM LeNsiM, BO UMA AOCTUXEHNUA
KOTOpbIX oHa Gbina n3bpaHa. Takne paccy¥aeHuss OCHOBbIBa-
IOTCA Ha ypaBHOBELLUMBAHWM, COMOCTaBneHWn npasa (KkoTopoe
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OrPaHU4YMBAETCA) U KOHKPETHON NErMTUMHOW Lenu (4acTHoro
unu nybnu4Horo nHTepeca, 06A3arenbCTBO 3aWNTLI KOTOPOFO
BO3/I0XXEHO Ha rocyaapcTeo), YTobbl HM 0OQHOMY U3 HUX He 6b1NOo
HeoboCcHOBaHHO OTAAHO NpeanoYTEeHWe 3a CHeT OApYyroro.

4. NpeaABMANMOCTb KaK KPUTEPUA OUEHKU
KOHCTUTYLMOHHOCTW 3aKOHA

MpakTuyeckum pesynsTaTtoM NpUMEHEeHUs NpuMHUMna npaso-
BOrO rocyaapcTBa B KOHCTUTYLIMOHHOM CyAONpPOU3BOACTBE fB-
NAETCA Talke BBeAeHWe cTaHgapTa OUEeHKW KOHCTUTYLMOHHO-
CTU HOPMBbI HA OCHOBaHMW NpUHUMNA NPEABUANMOCTM 3aKoHa.

MpaBaa, NpuHUMN NPEABUOUMOCTU B TEKCTE KOHCTUTYLIMU HOP-
MaTUBHOIO COAEpXaHUA He UMeeT, XOTA KOHCTUTYumoHHbin Cya
BblMUTaN 06R3aTeNbCTBO OLIEHKN KOHCTUTYUMOHHOCTU HOPMbI NO
3TOMY KpUTEpUIO U3 CyTU NPUHLUMNA NPaBoBOro rocyaapcrTea. «3a-
KoHoaaTtenb 06a3aH NpUHUMaTL TOYHOE, YETKOe, HeOQHO3HaYHoe,
npeaBvaMMoe 3aKoHOAATeNbCTBO (HOPMbI), oTBevarollee Tpebo-
BaHMIO ONpeaeneHHOCTN 3akoHa. JTo OBCTOATENLCTBO — OOAUH U3
peLuarLmMx KpUuTepmes Npu oUeHKe KOHCTUTYLIMOHHOCTU HOPMb.
Takoe 0653aTenbCTBO 3aKOHOAATESTA e NPOUCTEKAET U3 NPUHUN-
na npaBoBOro rocyaapctea»’?. «Hopma gomkHa 6biTb ACHOM U CO-
OTBETCTBOBATbL TpeboBaHWAM onpeaeneHHoCTU» .5

Mpu obecyxaeHun kKavecTsa 3akoHa pellaloulee 3HaueHue
MMeeT NpeaoTBpalleHne PUCKOB HapyLLeHWs NpaBa 3aKOHOM,
3TO - OCHOBONONarawwuWn ¥ rmasHbIn kputepu. OgHako B pam-
kax Takoro obuwero noaxona KoHctutyumoHHbin Cya npeabs-
BUN 3aKoHoAATEN HECKOMbKO TpeboBaHui, B YaCTHOCTHU:

4 Pewenne KoHcTuTyumoHHoro Cyaa Mpyanun no aeny Accouuauus Monodbix opucmoe
Moysuu u 2paxdanka lpysuu Examepura flommamudse npomue [lapnamernma
Ipy3uu ot 26 pexabpa 2007 roga Ne1/3/407, 1, 11.

Pewenve Konctutyumonnoro Cyaa Mpyawn no peny /pawdarqka Mais Hamadse u
dpyaue npomue lNapnamenma pysuu u Mpe3uderma Mpy3uu o1 26 okTAGpA 2007
rona Ne2/2/-389, /i, 6.
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a) «KauvectBo 3akoHa TpebyeT, 4TO6bLI 3akoHoAaTenbHas
perynauua 6bina crtonb YeTkon, YTobbl NMUO, B NPaBO KOTOPO-
ro NpoucxoauT BMelaTenbCTBO, MOIMMO adekBaTHO OCO3HaTb
NpaBoOBOE NOMOXEHWe U AeACTBOBATb B COOTBETCTBUM C HUM»E,
«YHesnosek fOMKeH 6bITb B COCTOAHUN BLISICHUTL TOYHO, Yero oT
Hero TpebyeT 3akoHopaTensb, U NpucnocobuTb CBOE NoBeaeHue
K atoMy TpeboBaHuio»’. «Heobxoauma cogepxaTtenbHan Tou-
HOCTb, HeABYCMbICNEHHOCTb HOpMbI. Hopma nomkHa 6bITb Ao-
CTaToO4YHO onpeaerieHHON He TONbKO NO CBOEMY COAEPXKaHMUIO,
HO W nNpeaMeTy perynupoBaHus, uensam u macwrabam, 4Tobol
agpecart npasunbHO BOCNPUHWMATK 3aKOH U COOTHOCUI CBOe No-
BeAeHWe C HUM, npeasuaen NocneacTensa 3TOro NoBeaeHUA»®.
To ecTb HOpma fomkHa GbiTb 4OCTATOMHO YETKOW, NOHATHOMW,
uTobbl Y ee agpecaTa OCTanoch iCHOe NpeacTaBnexHne O ToM,
yero Tpebyer OT Hero 3akoH U Kak OH AOSHKEH NOCTyNaTb, YTOGbI
ero 4eNCTBUA CYMTanMCb COOTBETCTBYIOLUMMYU 3aKOHY. [1ns Toro,
4T0BblI BECTU CcebA B COOTBETCTBMM C 3aKOHOM, HE HapywaTb
ero n nsbexartb HeraTMBHbLIX NPABOBbLIX NOCNEACTBUNA HapyLle-
HUSA 3aKoHa (BKMNKOYas OTBETCTBEHHOCTb), HYXXHO KaK MUHUMYM
pasobpaTtbcs B ero cyTu. [lns 3Toro e 3akoH AonxeH 6biTb Ao-
CTYMHbIM W OOCTaTOYHO MOHATHbIM. ECnu 3akoH He no3sonseT
3TOro, YeNnoBeK B CBOEM XeNnaHuv AeNCTBOBaTb B COOTBETCTBUM
C 3aKkoHoM, 6onee Toro, 0ocoboM CTPEMIEHUN BLINONHATL Tpe-
60BaHNA 3aKOHa MOXET UMEHHO B 3TOT MOMEHT HapyLwuTb ero.

6) BmecTe c TeM HOpMbI, pernameHTupyoLlme Bmellarenb-
CTBO B Nnpaso, TpebyloT akcnepTuabl 0OCOBEHHO BbLICOKOro Kaue-
CTBa B TOM CMbiche, YTOObl MpU OrpaHnyeHnn npasa UCKMIUNTL

¢  PeweHvne KoHctutyumorHoro Cyaa Myauu no aeny Accoyuayun Monodsix 1opucmoe
Ipysuu u 2paxdarxa [pysuu Examepura flommamudse npomue [lapnameHma
Ipy3uu ot 26 pekabps 2007 roga Ne1/3/407, /I, 11.
Pewenne KoHctutyumoHHoro Cyaa Mpyavn no geny Mpaxdanka Mads Hamadse u
dpyaue npomus lMapnamerma [py3uu u Mpe3udeHma py3uu ot 26 oxtabGpa 2007
ropa Ne2/2/-389, /I, 6.
Pewenue KonctutyumonHoro Cyaa Mpyauu no aeny Hapodhsill 3awumuuk [pysuu
u Accouuayus monodeix ropucmos [pysuu npomus [lapnamenma [py3suu ot 30
okTRGpA 2008 rona Ne 2/3/406,408.
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BO3MOXHOCTb 4pe3amMepHOro, HenponopuMoHanbLHOro Bmella-
TenbCcTaa B NpaBo CO CTOPOHbI rocyAapcTaa.

BeposTHOCTb ¥ onacHOCTb HapyleHusa npas BbiCOKa, koraa
perynauua (3akoH unu ero Hopma), orpaHuymnBarowlas nNpaso,
CTONb pacnnbiByarta, YTO AaeT BO3MOXHOCTb MHTepnpeTtauuu
bonee MHTEHCMBHOrO, HEONPaBaaHHOIO, Hecopa3mMepHOro Bme-
waTenbCcTBa ¥ COOTBETCTBEHHO CO3aaeT NNoAOTBOPHYK NoyBy
Ana npoussona. [ina npegoTspaleHns Takux puckos KOHCTUTY-
umoHHbIn Cya npeabsaBnsieT K 3akoHoaaTeno cneayowme tpe-
B6oBaHua: «B 3akoHe peTtanbHoO, YeTKO, C gocTaTouHOW yGeau-
TENbHOCTLIO U ACHOCTBLIO AONMXKHbI ObITb N3NOXEHbI KOHKpETHan
uenb, 3agadun, OCHOBaHWA BMewaTenbCcTBa B nNpaso. [Mopaaok
BMeLLaTenbCcTBa B Npaso AOMKEH ObiTb HEABYCMbICNEHHbLIM,
YeTKMM M Npo3padvHbiM (npeasnaumbimM)».® « ToMHOCTL, Npeasu-
AVMOCTb U OOCTYNHOCTbL 3aKOHa BKNOYaT U TO Heobxoaumoe
ycnosue, 4To6bl Npeaens 4ONYCTUMbIX AeACTBUA Nul, NpaBo-
MOYHbIX OrpaHnYMBaTh NpaBo, OblIM KOHKPETHLIMU, NOHATHbI-
MU, YETKUMMU.

Takoe TpeboBaHMe K 3akoHy fABNAETCA HeobXoauMbIM
nons obecneyeHnsa orpaHMyYenus U NocneayrLero KOHTponAa
nuua (opraHa), NpaBOMOYHOrO OrpaHuymBaTh BMelwaTenb-
CTBO B NpaBo, Tak Kak 0653aTenbCTBO AOCTUXKEHUA KOHKPET-
HOro Ny6rUYHOro MHTEpeca BO3MOXEHO Ha 3TUX AONXHOCT-
HbIX NUU NpaBoBbIM rocyaapcTBoM. YTobbl cooTBeTCTBOBATb
NPUHUUNY BEPXOBEHCTBA Npaea, 3akoH AomkeH obecneuyu-
BaTb BO3MOXHOCTb 3¢peKTUBHON 3almTbl NnpaBa OT NpouU3-
BOMbHOMoO BMellaTenbcTea co CTOPOHbI rocyaapcrea. JTo, B
nepeylo odyepeab, nogpasymesaeT, 4To6bl B caMOM 3aKoHe
JeTtanbHoO, C AOCTaTOMHOW CTEeneHbio ACHOCTU onpeaens-
Nnocb nonHomodue nybnuuyHou Bnactu B aToh chepe. Coort-
BETCTBEHHO 3aKOH He [0MKeH No3BONATb, YTOBbI ncnonHum-
TeribHas BNacTb CAaMOCTOATENbHO yCTaHaBnueana ananasoH

® Pewwenuwe KoHctutyumoHHoro Cyna Mpyaum no aeny Accoyuayus Monodsix
topucmos py3suu u epaxdarka [pyauu ExamepuHa Jlommamudze npomus
Mapnamerma lpy3uu ot 26 pexabps 2007 ropa Ne1/3/407, 1, 14.

236



CBANAHCUPOBAHWE MHTEPECOB B IEMOKPATUYECKOM OBLECTBE

cBoux aencteui. Ecnu nuuy, npaBOMOYHOMY BMELINBATbLCH
B NpaBo, He ByayT TOYHO M KOHKPETHO M3BECTHbI Npeaens!
CBOUX BO3MOXHbIX AEeNCTBUA, C O4HOW CTOPOHbI, HEBONbLHO
BO3pacTeT PUCK HenpaBuUNLHOro, YpeaMepHoOro emelwaresb-
cTBa B NpaBo, a C ApYron, - cobnaaH ymbIlWNEeHHOro 3anoyno-
TpebneHns npasoM, 3aKOHOMEpPHbLIM Pe3ynsTaToM 4Yero sB-
nAeTcA HapyweHue npasa.

Onsa obecneyenns ocywecTeneHUa rocynapcTBEHHON Bna-
CTWU B YCTAQHOBIEHHbIX KOHCTUTYUnen npeaenax (NyHKT nepsblit
CTaTbl 5 KOHCTUTYUUM) HOpMa [OMKHA 6bITb HACTONBLKO AICHON,
YTOObI UCKITIOYUTL BEPOSITHOCTb €€ CYEbLEKTUBHOIO TONKOBaHWUA
NN TONKOBaHUA NO COBCTBEHHOMY YCMOTPEHMUIO.

Boobuwe, TpeboBaHus kK 3akoHoAaTenNo AOMKHbE BbITb TEM
CTpOXe, YeM UHTEeHCUBHEEe BMelWaTenbLCTBO B nNpasa 4eno-
Beka. Ha 3akoHoaaTensa Bo3anoxeHo obasaTtenscteo obecne-
YNTb NYONUYHYK BNacTb PyKOBOAALWMMU HanNpaBfeHUAMU,
KOTOpble NO3BONSKKT NpeasuaeTb BO3MOXHOCTb, Heobxo-
ANMOCTb, Hen3bexHoOCTb, NPaBUNbHOCTbL U NPAaBOMEPHOCTb
NPUHATUA €K KOHKPETHOro pelleHuUss U OQHOBPEMEHHO C
3TUM CO3AaloT y rpaxnaH npeacraBneHue, kakue mepbl 6y-
AYT K HUM NPUHATbI.

TpeboBaHue onpeneneHHOCTU 3aKoHa — UHCTPYKUMSA K aen-
CTBMIO ANA 3akoHoAaTend, u B TO Xe BpeMsA OHO siBNAeTcs
orpaHudnBarWMM OBCTOATENLCTBOM ANA  UCNONHUTENBHOW
n cynebHon Bnacten. MNMoaTomy 3akoHoaartens 0b6s3aH mMakcu-
ManbHO AACHO YCTaHOBUTL NyONUYHON BNACTU paMKK, B KOTOPbIX
el HapnexuT gencrTesoBaTb»'°,

MpuHuMnuanbHOe 3Ha4YeHWe UMeeT NpaBufbHOE pelleHue
BOMNpOCa O TOM, KOria U Ha 4YTO ONUPafCb, MOXHO YyTBEpXAaTb,
YTO CnopHas HopMa He B COCTOSIHUMW YAOBMETBOPATb BbiLWEOT-
MEYEHHbIM YCNOBUAM, U YTO NO 3TON NPUYUHE OHA - HOCUTEND
pucKa HapylleHusi npasa.

10 Pewenne KoHcTutyumonHoro Cyaa Mpyaun no aeny Accoyuayus MonoObix opucmoe
Tpysuu u epamdanka pysuu Examepurna flovmamudse npomus [lapnamesma
Tpy3uu or 26 pnexkabpna 2007 ropa Ne1/3/407, 1, 15.
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MepBbiM OCsA3aeMbiM NOCLUTOM B CBA3W C pacnsibiBY4aTO-
CTbKO HOpPMbI ABNAETCA TO, YTO CyllecTByeT pa3yMHOE OCHO-
BaHve ANA BO3MOXHOCTU €€ HEeOQHO3HA4YHOro NPOYMTEHUs, TO
€CTb pacnnbliB4aTOCTb, HEACHOCTb HOPMbI B OCHOBHOM OOGYy-
cnoBereHa TeM U OQHOBPEeMEHHO BbipaxaeTcs B TOM, YTO OHa
NPOYUTLIBAETCA HEOOQHO3HAYHO U ABYCMbICNEHHO, AAeT pas-
YMHbI€ OCHOBaHWA ANA NPOYTEHUA U NPUMEHEHUA C pasnuy-
HbIM coAepXaHuem.

OpHako n3HayanbLHo HeobxoanMo OTMETUTD, YTO, C OHOW CTOPO-
Hbl, BO3MOXHOCTb €QuHO06Pa3HOro U HeABYCMbICNIEHHOrO NMpoMTe-
HUA HOPMbl He ABMSIETCA rAapaHTUen KOHCTUTYLIMOHHOCTU HOPMbI.
PasymeeTcs, 1 Takas HOpMa MOXeET Hapywlatb NpaBo U COOTBET-
CTBEHHO ObITb HEKOHCTUTYUMOHHOW. HO OQHOBPEMEHHO C 3TUM U
BO3MOXHOCTb HEOAHO3HAYHOrO TONKOBAHWA HOPMbI HE MOXET Chny-
XWUTb OOCTaATOYHbLIM apryMeHTOM ANSl AOKA3bIBaHUSA HEKOHCTUTYLU-
OHHOCTWU HOpPMbI. TO €CTb U NPeaBNAUMOCTbL HOPMb! HE SIBNSIETCA
rapaHTuein KOHCTUTYLIMOHHOCTU HOPMbI, U PacnibiBYaTOCTb HOPMbI
cama no cebe He nogpasymeBaeT ee HEKOHCTUTYLIMOHHOCTN.

3aecb KoHcTuTyumonHbin Cya ycTaHOBMA crieayrowme CTaH-
naprbl:

1) «HesicHOCTL HOpMbI HE NPECTyNaeT rpaHnuL, €e KOHCTUTYLMOH-
HOCTW A0 Tex Nop, Nnoka e MoXeT ObITb 4aHO pasyMHOe TONKoBaHue
C NOMOLLLIO KOPUANYECKON METOAONOMM TakuM 06pa3oM, YToDbI
AocTaToyHOo ybeauTensHO, ACHO U HarmsAHO NPeACcTaBUTL NOANWH-
HYIO CYLLIHOCTb perynmpyembix 4aHHOW HOPMOW OTHOLLIEHUIA» .11

2) «Ecnu B ycnoeuax pobpocoBecTHOro TonkoBaHus byaer
HEBO3MOXHO NPUMEHUTL HOPMY NPOU3BONLHO U BO Bpea npa-
BaM 4ernoseka, oHa BnofHe OyaeT cooTBeTcTBOBaThH Tpebosa-
HUAM NpaBoBon 6e3onacHocTu» 12,

" Pewenuve KoHctutyumonHoro Cyaa Mpyauu no aeny Accoyuauyus Monodbix :opucmoe
lpysuu u epaxdanka pysuu Exkamepuna Jlommamudse npomus [lapnameHma
Ipyauu ot 26 pexabpa 2007 ropa Ne1/3/407, /I, 16.

12 Pewenue KoxctutyumonHoro Cyaa pyauu no aeny Mpawdanka Mals Hamadse u
dpyaue npomus Mapnamerma lpysuu u lMpe3uderHma pysuu ot 26 okTabpa 2007
rona Ne2/2/-389, /I, 6.
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3) Ecnn xe pacnnbiB4atan Hopma Aaer pasyMHbIe OCHOBA-
HUS1 ANA ee NPOMTEHUA C coaepXaHneM, NPOTUBOPEYaLLUM KOH-
CTUTYUMKN, OHa He oTBevaeT TpebGoBaHUSAM NpPeaBuaUMOCTU U
AOMKHa ObITb NPU3HAHA HEKOHCTUTYLIMOHHOM.

5. Co6bniopeHune 6anaHca npu peanusauvuu
npasa Ha paBeHCTBO Nepepn 3aKOHOM

BbiscHeHwe, oueHka, cobnioageHve cnpaseanneoro 6anaHca Mex-
Dy nHTepecamn xapakTepusyetcs ceoeobpasuvem B npouecce pea-
nu3auum Npasa Ha paBeHCTBO Nepeq 3aKOHOM, W, COOTBETCTBEHHO,
NPY OUEHKE KOHCTUTYLIMOHHOCTU 3aKoHa NPUMEHUTENbHO K CTaTbe
14 xoHCTUTYUMN. JTO, B NEPBYIO OMepeab, 0BycnoenNMBaeTcs cneum-
bU4HOCTBIO U 0COBLIM 3HaYeHneM camoro npasa. PaBeHcTBO nepen
3aKOHOM — 3TO He NPOCTO NPABo, 3TO - MAES, KOHUENUWA, NPUHLMN,
Ha KOTOPOM 3MX¥AETCs NPaBoBOE rocyaapcTBO U AeMoKpaTudeckue
ueHHocTu. «HopmMa, yctaHaesnuearowan dyHaameHTansHoe nNpaso
paBeHCTBa nepepq 3aKoHOM, npeacrasnser cobon yHusepcansHyto
KOHCTUTYUMOHHYIO HOPMY - NPUHLMN PaBEHCTBA, KOTOPbIA nogpas-
yMeBaeT rapaHTupoBaHue NoAsiM paBHbIX YCAOBUIA NpaBoBOW 3a-
Wbl BooOwe. CreneHb obecneyeHuss paBeHCTBa Nepes 3aKoHOM
— OGBEKTUBHbIV KpUTEPUI AEMOKPaTUM B CTPAHE 1 OLIEHKN CTeneHu
BEPXOBEHCTBA Nnpaea, orpaHUYeHHOro NpenmyLLEecTsoM Npas Yerio-
Beka. Takum o6pasoM, 3TOT NpuHUMN nNpeacTaenseT cobomn Kak oc-
HOBY, Tak ¥ Lenb AEMOKPaTUYECKOro U NPaBoBOro rocyaapcrean ',
«Apes paBeHcTBA CNyXUT oBecrneyeHnio paseHCTBa BO3MOXHO-
CTeW, TO eCTb rapaHTUPOBaHWIO OAVHAKOBbLIX BO3MOXHOCTEW ANA
camopeanuaauuv nNiaen B Toh Unu uHom cgepen'.

13 Pewenne KoHctuTyumonHoro Cyna pyavn no aeny flonumuyeckue obbeduHeHus
2paxdaH «Axanu memapoxeeHeebu» u «Caxkapmeenoc KoHcepeamuynu napmua»
npomue Napnamerma py3uu ot 27 pekabpa 2010 roga Ne1/1/493, 1, 1.

Pewenue KoHctutyunonHoro Cyna pyauu no geny Monumuveckue obbeduHeHun
gpawdaH «Axanu memapixeeHeebu n «CaxkapTBenoc KOHCepBaTUynu napruar»
npotus MapnameHTa Mpyaun» ot 27 aekabps 2010 roaa Ne1/1/493, 1, 1.
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Ctatba 14 KoHcTuTyuumn pyauu HanaraeT 3anpeT Kak Ha
NPSAMYIO, TaK U KOCBEHHYIO AUCKpUMUHaAUuIO. BmecTte ¢ Tem nio-
601 pa3nuyHbIi NOAXOA K paBHbIM NO CYTU NUuam cam no cebe
OVNCKPpUMUMHAUMK He O3Ha4vaeT. B otaenbHbIX cnyyasx aAaxe B
[OBOSMbHO CXOXMX NPaBOBbIX OTHOWEHUAX AuddepeHunposaH-
HbIW NoAxoA MOXET BbITb Aaxe Heobxoaoum U HensbexeH.

KoHcTutyumnoHHein Cya ccopmynuposan uenbin psa kpute-
pueB ANA OLEHKU U YCTAaHOBNEHNS AUCKPUMUHAUMOHHOCTU andg-
depeHunauuu. «...Mpu auddepeHuMpoBaHHOM noaxoae Ham
cneayet otnuyartb Apyr OT Apyra ANCKPUMWHALMOHHYK Aud-
depeHuymaumio u aucpgpepeHumaumnio, obycnoBneHHyo obbvek-
TUBHbIMKU OBCTOATENbCTBaMU. Pa3nnyHbin NOAXOA HE AONKEH
6bITb camouensio. uckpumuHauma 6yaet uMeTb MecTo, ecnu
NPUYUHBLI AUCKPUMMHAUUK He noaaatTca O6bACHEHUIO, nuLe-
Hbl pa3yMHbIX ocHoBaHui. CnegosaTtenbHO, ANCKPUMUHALMA —
3TO TONbKO caMouenbHas, HeonpasgaHHas anddepeHumnaLus,
HeoBoCHOBaHHOE NpUMEHEHWe npaBa NP pasfiIndHOM noaxoae
K KOHKpeTHOMY Kpyry nuu. COoOTBETCTBEHHO NpaBO HA paBeH-
CTBO 3anpeuwjaet He anddpepeHUMpoBaHHbIA noaxoa soobule,
a NuwWb camouenbHoe U HeonpaBsaaHHoe pasnuune»'s,

Bnpouem, Bmecte ¢ TeM KoHcTUTyunoHHbin Cya oTtmeTtun,
uYTO UCxoan M3 ceoeobpa3vs NnpaBa Ha paBeHCTBO, NPYU OUEHKe
KOHCTUTYLUMUOHHOCTU HOPM, yCTaHasnueawowmnx auvddepeHym-
aumio, y Hero He MoXeT BbiTb MAEHTUYHOIrO, eaAMHOo6pa3Horo
noaxoaa K kaxaon ua Hux. Cratbst 14 KoHCTUTYUMM obecne-
yvBaeT 3awuTy noaen oT HeonpasaaHHoOro AvddpepeHUnpo-
BaHHOro obpauweHus B pa3nuyHbix obnacrtax obwecTBeHHON
Xu3Hu. OaHako, C Apyron CTOpOHLI, BCe cnyyaun auddepeHuun-
poBaHHOro obpauweHns (no nibomy npusnaxy, NbsiM npasam)
He MoryT 6bITb 0auHakoBol TaxecTu. COOTBETCTBEHHO B CNy-
Yae OLEHKM Kaxaoro U3 HuX, onupasch Ha OAUHaKOBble CTaH-
AapTbl U UAEHTUYHbIE KpUTEepuu, cya No MoTuBy cobnioaeHus

5 PeweHne KoHcTUTYuuoHHoro Cyaa Mpyaun no aeny lonumuyeckue ob6beduHerus
gpaxdaM «Axanu memapineereebu» u «Cakapmeenoc KoHcepeamuynu napmuay
npomue Napnamerma py3uu ot 27 pexabpa 2010 rona Ne1/1/493, /I, 5.
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npasa Ha pasBeHCTBO, MOXET U3MEHWUTb ero uenb, YBenuyntb
PUCK NPU3HAHNA HEKOHCTUTYUMOHHbLIMW NPaKTUYECKU BCeX Cny-
YaeB auddepeHumpoBaHHoOro ob6paLLeHnss U orpaHUYnNTL 3aKo-
Hopatens Gonbulle, Yem 3Toro TpebyeT cTaTba 14 KOHCTUTYLMN.

«Mcxoan v3 npupoabl npasa Ha paBEHCTBO nepes 3aKOHOM,
npu BMmeLLaTeNnbCTBe B Hero npeaernsl yCMOTPEHUA rocyaapcTaa
pasfnuyHbl, B 0COBEHHOCTN UCXOAs U3 TOTO, NO KaKoMYy npu3sHa-
Ky unn 8 Kakon cdepe obLecTBEeHHOW XU3HW OCyulecTBnaeT
oHo AaudpepeHumnaumio nuy. CooTBeTcTBEHHO W MaclTab
OUEHKU pasyMHOCTU pa3nuYHoro obpalleHuss pasnuyeH: B OT-
AenbHbIX CRyYasax oHa MOXeT nogpasymesBaTb He06xoaMMOCTb
obocHOBaHMA HanNWMuNA NEruTUMHbLIX Ny6nNu4HbIX uenei (kak
TO: rocyaapcreeHHass 6e30nacHOCTb, OOLECTBEeHHbI nops-
OOK, KOHKpEeTHble NyBnuyHble MHTepechbl OrpaHUYEeHNss KOHCTU-
TYLUMOHHbLIX Npas, YNOMAHYTbIE B CAMOW KOHCTUTYLUN); B UHbIX
cnyyasx nonxHa 6blTb oveBnagHa HeobxoauMOCTb UNK 06s3a-
TENbHOCTb OrpaHUYeHna; UHoraa, BO3MOXHO, ByaeTt pocraTou-
HO MakcumManbHOW peanucTudHocTy auddepeHunaumuv, 8 ToM
4yucne, Hanpumep, audepeHuaumm NO NPUYNHE peanbHOn
HEeBO3MOXHOCTU NpeaoTBpaTUTb KOHKPETHble 06CTORTeNbLCTBRA.
B aTtom nocneaHem cny4ae roeopuTb O AUCKPUMUHALMK HeNb-
35, eCNW HepaBHbLIN NOAX0A NoAaeTcs pasyMHOMY 06bACHEHUIO,
onpasaaHuio, paumMoHanusauum.

Heobxoaumo oTMeTUTb, YTO, Boobule, OLUEHKN U MHCTPYMEH-
Tbl OLEHOK TOTO, YTO «ECTECTBEHHO», «pa3yMHO» U «Heobxo-
ANMO», B 3TOW 061aCTU UCTOPUYECKA M3MEHUMNBLI. XOTA B Mi0-
6oM cnyyae NpUHUMN paBeHCTBa Npy NPUHATUM pelueHus ob
orpaHvydeHuun octaenseT 3akoHoaatenio csoboay Bbibopa Ao
Tex nop, Noka AoCTynHoO obbekTusHoe obocHoBaHue audde-
peHuUnpoBaHHOro obpateHun» e,

Mcxona M3 BblilleykasaHHOro cya ANA OUEHKU QUCKPUMUHA-
LMOHHOCTU AuddepeHUMpoBaHHOro obpalueHns yctaHosun

®  Pewenne KoHcturyuuonHoro Cyaa Mpyaun no aeny Monumuueckue obveduHenun
2paxdaH «Axanu memapdxeerHeebu» u «Cakapmeenoc KoHcepeamuynu napmuan
npomus Mapnamerma [py3uu ot 27 pexabpa 2010 rona Ne1/1/493, 1, 5.
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pa3nuuHble kputepuun. B yactHocTu, KoHCTuUTyuuoHHbin Cya
OUEHUBAET KOHCTUTYLUMUOHHOCTb HOPMbI NPUMEHUTESNbBbHO K CTa-
Tbe 14, pykoBOACTBYACb: 1) TECTOM CTPOron OUEHKW; unu 2)
«TECTOM Ha pauuvoHanbHylo auddeperunauuio». PasnnyHbl
NpeanoCbINkKU, OCHOBAHNA UX NPUMEHEHUA.

TecTom CTpOrown oueHku cyn nonb3yeTtca npu anddepeHuma-
UMM MO «KJIACCUYECKMM, cneundu4eckum» NpusHakam, U B 3Tux
CNnyYanx oueHuBaeT HOpPMY UCXOAs U3 NpUHUMNA COpa3MepHOo-
cTu. Bmecre ¢ Tem npy 060CHOBaHUMN NETUTUMHOMN LeNu B paMKax
«CTpOroro Tecta» HeobxoAuMoO AoKa3aTb, YTO BMeLLaTeNbCTBO
CO CTOpOHbI rocyaapcTea abconoTHO Heobxoaumo, cyuiecTBy-
eT «HenpeoaonUMbI roCyaapCTBEHHbIN UHTepec». Heobxoau-
MOCTb NPUMEHEHURA «CTPOroro TecTa» Cy4 ycraHasnuBaeT Taioke
no cTeneHn MHTEHCUBHOCTU anddepeHumnaumun. Npu aToM Kpu-
Tepumn OUEHKN MHTEHCUBHOCTU AnddepeHumnaumn yayT pasnud-
Hbl B KaXX1OM KOHKPETHOM Cny4ae, ucxoan u3 npupoasl augde-
peHuuvauun, coepbl perynuposaHusa. OgHako B nobom cnyvae
pewatowmm ByaeT To, HAacKoNbKO pasnNuyHbIMK ByayT ycnosus,
B KOTOPbIX OKaXYyTCA paBHble NO CyTU NUUA, TO €CTb HACKONbKO
pe3ko auddepeHunaums oTaanuT pasHblX NUL OT PaBHbIX BO3-
MOXHOCTEN y4aCTUA B KOHKPETHbIX O6LLECTBEHHbIX OTHOLWEHNAX.

Ecnu nHreHcuBHoCTb anddepeHunalmm BbiCoka, cya npu-
MEHUT «CTPOrUn TECT», @ B Cfiy4ae C HU3KUM nokasaTenem uH-
TEHCUBHOCTU — «TECT Ha pauunoHanbHyo avddepeHunaunio»
(TecT npoBepku NO patiuoHanNbLHOMY OCHOBAHUIO).

«[pun oueHke KOHCTUTYLMOHHOCTU HOPMbI «TECTOM Ha paum-
OHanbHy0 aAudpdepeHUnaunio»:

a) o60cHOBaAHHOCTb paunoHanbHocTu AuddepeHuupoBaH-
Horo obpalleHus gocratoyHa, B TOM 4YuCne Koraa o4YeBuaHbI
MakcumanbHas peanuCcTU4HOCTb, Hen3bexHOCTb unu Heobxo-
AUMOCTb AnddepeHumMaunm;

6) cyulecTByeT peanbHas W pauuoHanbHasa CBA3b Mexay
o6bekTuBHOM Npu4nHON AnddepeHunaunm n pesynstatom ee
aencreun.
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Die Deutsche Gesellschaft fiir Internationale Zusammenarbeit
(G1Z) GmbH ist ein weltweit tatiges Bundesunternehmen. Sie unter-
stutzt die Bundesregierung in der internationalen Zusammenarbeit
fur nachhaltige Entwicklung und in der internationalen Bildungsarbeit.
Die GIZ tragt dazu bei, dass Menschen und Gesellschaften eigene
Perspektiven entwickeln und ihre Lebensbedingungen verbessern.

Seit 1993 unterstitzt die GIZ die Rechts- und Justizreformen in
den Landern des stdlichen Kaukasus. Damit soll ein landeriibergreif-
ender Rechtsstaatsdialog etabliert und verfassungskonforme Rechts-
wesen gefestigt werden. In enger Zusammenarbeit von lokalen und
deutschen Lang- und Kurzzeitexperten werden unter anderem Gese-
tze beraten, Fortbildungen durchgefiihrt und Erfahrungen ausgetaus-
cht. Weiter werden Fachpublikationen und Rechtspopularisierungs-
mafinahmen unterstitzt.

Elektronische Fassungen vieler Publikationen des GlZ-Vorhabens
sina auf der Webseite www.giz.de/law-caucasus kostenfrei abrufbar.
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Deutsche Gesellschaft fir Internationale Zusammenarbeit (G1Z)
GmbH (35685600b LagMomedmabm e6533MMAmmmab Labmasmgds)
39635600b  @ggMomma@n doegmmdal ogomagdnom 3ndsmdlb bmg-
momb 3@agem g3949608n. ngo Fbomb mdg@b a3gM3s60nb g3ggMomy
8536mdsb, aobobmMzngmmb Lbgssbbgs 3Gmgd@n LogMmodmEGabm
056533GmImmmdnbs > JaMsmn asbgomamgdab qdMNbzgmymaznl
80b60non.

1993 Brnsb GlZ-0 bgemb gbymdlb badsGommabs s amb@azanb Gg-
#m3gd0b ao@oMgdal badbMmgo joggoboob J3949693dn. dobo Babobno
bodoonmgdMngn bobgmdbogamb bsjoobgddy GGHSELES(JeMBsmmGn @o-
stnmanb BaGdsBangs o 3mbLENEN(30oLME gbadsdnbmdadn dymeyn bo-
doMongdMngn LobBdnb g563@ 30(3909. bbgo Mbabdngdgdomeb gGmaro,
230rmdMngo s 39M3dsbgmn 94b3gMEGgdal 8gnGm MEmnyMomsbad-
3HmBrmdne bm@(3ngengds bs 3obmb3mgdmm JmbBLam@o(gngda, 33o-
030 3o(300b sbadsmmmgdgmn Lgdnbamgdn S gsdm(3nemgdgdnb asba-
369ds. 3oMs 33abs, GlZ-0 byl 1bymdl onGaammo mndgGsgnnlb
d94365L (> LadoMmomnb 3m3meaMnba(znab.

GlZ-ab  LsdoFommob  3BMaFHodnlb  Indengszagdob  gmyd@Hm-
Bgemn  ggMbngdob  RoBm@gnfogs  Bgbadmgdgemos  398-337M0©6
www.giz.de/law-caucasus
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