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30l ghomdmomdal odmamagbl. mahgiddogzade, Gmamcg Fabo, dsdgHa-
3 g6-LadshonmPdoge dmabogbpen dpEmogetampds s 06Bomadd -
;YA JompPsms badsGomol gzgms 0bbGoBydol 6mGdsas dedstra
3gond R ghmosbo 3aBbal dorfgjolaede dmmbmgbpl.
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39 Goabol 233m(3g90b emobsmgol dsmodas g3tmgsgdotol Bgdmg-
30 3B gdo:

I. ms6aGgLgdo (Regulations)

1.2009 Gmol 6 3sobol Ned69/2009 363G b0 Lodgmo(3obe IGmmy-
J®RoL sdsBRoco magzel LothBomogsdob Jgbsbyp (Regulation (EC)
No 469/2009 of the European Parliament and of the Council of 6 May
2009 Concerning the Supplementary Protection Certificate for Medicinal
Products) (53 @s6sFglol 30B6p30bsmz0l sgompdgmes sesdasbobsogal
3%63mgbarmo Ladgmoebm 3GmEYIBOL balagmbeme 36763330 sTzpRab

09 Jdogol 65/65/EEC ms 3g8gtobstrgmo IGmmeyddol ms33pdeb madygd-
Bogol 81/851/EEC 3bm39mmdado domads);

2. 2011 Ggrol 1 ogbolot Ne538/2011 565§ glo, Gm3rmamsg Boih-
sbogmas G33momgdsbo “Ne607/2009 s65F9L30, Gmdmoms(y ogm apagbo-
o 33m3gyme efgtompono Falgdo “msgpmo FH3mBmdol msbab-
o gdRobs s agmatagoymo smbodgbol, BGsogogmo §gHdabxol,
3060l LgJBmGob  (emggmoe  3Gmeyid Rl Fguabd” Ne479/2008
365G gLl 033396 a3oobamgal (Comission regulation (EU) No 538/
2011 of 1 June 2011 amending Regulation (EC) No 607/2009 laing down
Certain Detailed Rules for the implementation of Council Regulation (EC)
No 479/2008 as regards protected designations of origin and geographical
Indications, Traditional Terms, Labelling and Presentation of Certain Wine
Sector Products);

3. 2008 Gmolb 29 s36omal s6sFgo Ned79/2008 “mzobob
B0l ghmosbo meAa360Tg30L Bglsbyl”, Gmdmomsy Bgdebomas (33mo-
rmdsbo a6 gbgdg3o: Ne1493/1999, Ne1782/2003, Ne1290/2005, Ne No 3/
2008 s Amdmoms(3 39773 mos ea6sfFglgdo: Ne N0 2392/86 oo Ne1493/
1999 (Council Regulation (EC) No 479/2008 of 29 April 2008 on the Com-
mon Organisation of the Market in Wine, amending Regulations (EC) No
1493/1999, (EC) No 1782/2003, (EC) No 1290/2005, (EC) No 3/2008 and
repealing Regulations (EEC) No 2392/86 and (EC) No 1493/1999

4. 2012 Gemol 21 6mpReAob sbsfalo Nell5/2012 Lmgymols
339669md0ls s 4330l IAmEYJBgdal BsGobbmdAnga Ligdnpdeb Bgbabpd
(Regulation (EU) No 1151/2012 of the European parliament and of the
Council of 21 November 2012 On Quality Schemes for Agricultural Prod-
ucts and Foodstuffs);
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5. 2009 Gmob 26 ogdghgmob @sbsfglo Ne207/2009 g36mysg-
Boob Lalagmbram 6036l Fgbabyd (Council Regulation (EC) No 207/
2009 of 26 February 2009 on the Community Trade Mark);

6.1995 Gmob 13 rygRGoL Ne2868/95 msbafalo 3% 333060l
Labsmbrmm 6060l Bglabyd Ned0/94 @abafalol ae3mygbodals Tolgdel
osmdsby (Comission Regulation (EC) No 2868/95 of 13 December 1995
implementing Concil Regulation (EC) No 40/94 on the Community trade
mark);

7.1995 Gmob 13 0947860k ©s6sFglo Ne2869/95 Bows 3sBéHolb
(LsbsJmbemer 606530 s absabo) JsédmBobszoal 3V ypdabsmgob
3oealubrogmo Lsepsligéadal Igbabyd (Comission Regulation (EC) No 2869/
95 of 13 December 1995 on fees payable to the Ofiice for Harmonization in
the Market (Trade Marks and Designs));

8. 1994 Gmob 27 ogmolol @sbsFalo Ne2100/94 236m 33330630
330656908 %083%3 gpmpBRol BgbabR BLBo (33mamgdRol 33debo
1995 ol 25 mjdmddéob i6sFobol Ne2506/95 asmgarmobfobadon
(Council Regulation (EC) No 2100/94 of 27 July 1994 on Community Plant
Variety Rights as amended by Council Regulation (EC) No 2506/95 of 25
October 1995);

9. 1994 Gmob 12 g gR6G0b wibsFolo Ne6/2002 93¢ 3533060b
robs0bal Jgusbgd (Council Regulation (EC) No 6/ 2002 of 12 December
the 2001 on Community Design);

10. 2002 Gob 21 m@m3dGob Ne 2245/2002 sbsfgbo Ne 6/
2002 g360139330(0b RobsobRol Bglabyd absfalol 3s8mgabadol Falbgdol
onamdaty (2245/2002 Comission Regulation (EC) No 2245/2002 of 21
October 2002 implementing Council Regulation (EC) No 6/2002 on Com-
munity designs);

11. 2002 Geob 16 gy3d60b sbofabo Ne2246/2002 Bors 3o%b-
Aol (LabsJmbme 6036330 s abanbzdo) Iscdmbabagyool FypRobsmgzol
93603338060l Rabsnbydel GgaoldGseobamgol asmslsbogma  Loge-
U600l Jgbaby (Commision Regulation (EC) No 2246/2002 of 16 De-
cember 2002 on the fees payable to the Office for Harmonization in the
Internal Market (Trade Marks and Designs) in respect of the registration of
Community designs);
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12. 2012 Geob 17 g3gddcel Nel257/2012 oabsFglo ghmosbo
Ladagpbdm ma3gol FJdbob LgygGmBo  aedmngtRamoe  Jemdghsgools
Gbm3Ggds80 23836530 Aguibyd (Regulation (EU) No 1257/2012 of the
European parliament and of the Council of 17 December 2012 implement-
ing enhanced cooperation in the area of unitary patent protection);

13. 2012 ol 17 op393360lt Nel260/2012 sbafgbo ghonsbo
La3sobdm ea330L pJdbol  LygdmBo gadmoaghgdPmo  gmm3gHsool
Qbm36 330 89G80l FglabR, 0aadsbmsb sge3dnthRamo LsFedm
meboldRgob  msmdsby (Council Regulation (EU) No1260/2012 of 17
December 2012 implementing enhanced cooperation in the area of creation
of unitary patent protection with regard to the applicable translation arrang-
ments);

14.1994 Gmob 27 ogemoliol ws6sfglo 5B x3dB TR baggoty-
domo gmadPRol LidsgmBy PbHE3gmymaslinss 3 33330kg0m (Coun-
cil Regulation (EC) No 6249/13 of 27 July 1994 conceming customs en-
forcement of intellectual property rights);

15. 2012 Gmob 19 s3Gomol Ned69/2009 sbsFglo Boms Bsb-
Aol (Llsjmbmm BaBHbpo @ obsabyda) Istdmbobapool IV gdobamgol
obomodd ot Laggmhigdoan gampdpdol bégbapmymeaetonst ms-
32330630 b joombydols 3G g398 oL s 4oleRal Jgboby, obhamad-
GG Loggohpdeoo Jpmpdgdol rsGmygzet) JoGdo s Laxstm
UaddeEBol Gomdnisbieagbplel gaGmlel ©digGapdPmae 3ephmastad-
s Bstingol Rsomgmom (Regulation (EC) No 469/2009 of the Euro-
pean Parliament and of the Council of 19 April 2012 on entrusting the Of-
fice for Harmonization in the Intemal Market (Trede Marks and Designs)
with tasks related to the enforcement of Intellectual Property Rights, in-
cluding the assembling of public and private-sector representatives as a
European Observatory on Ifringment of Intellectual Property Rights)

II. aéyidogzgdeo (Directives)

1. 2009 §mob 23 s3Gomol Ne2009/24/EC maérgiogs 4ma-
3o9d g mo 3Gmy3@adgdol LsdsGoamadMogo rspgal dgbsbyd ( Directive
2009/24/EC of the European Parliament and of the Council of 23 April 2009
on the Legal Protection of Computer Programs);

2. 2006 Gmob 12 g 930¢ol Ne2006/115/EC mofgidogs asde-

Gagpols s obmgpdol Jgmgdpdby, 9369030 V93BMGMboeE msge3-
14



oty Brgeghor gropdadty by gsmghe Laggmdgdel bgyh-
=30 (Directive 2006/115/EC of the European Parliament and of the Coun-
cil of 12 December 2006 on Rental Right and Lending Right and on Certain
Rights Related to Copyright in the field of Intellectual Property);

3.1993 Gmob 27 LyJ8)338¢0b NeS 3/83/EEC potigidogs bemgagH-
oo Galob gmmGrobotgdals Bglsbgd, Gmdmpdon gbgds Lssgdmem @s
8:m305x6939 ITMPRL s Gmdmgdai 393mbaggbgmos asbsdzbezagmo
BFydmmdols s Lsgedgmem asmsagdobsmgol s bymsbsmo bagsdg-
e gaesgdolbsagal (Council Directive 93/83/EEC of 27 September 1993
on the Coordination of Certain Rules Concerning Copyright and Rights Re-
lated to Copyright Applicable to Satellite Broadcasting and Cable Retrans-
mission Broadcasting and Cable Retransmission).

4. 2006 Gmob 12 (9399360 agidogs Ne2006/116/EC  bosg-
Boém s Bmgaghoo 3mdoxbsgy Fpmgdal 3330l ool IsG3mbaBazo-
ol 3gbsbgd (Directive 2006/116/EC of the European Parliament and of the
Council of 12 December 2006 on the term of protection of copyright and
certain related rights);

5. 1996 Geol 11 3strBol motgdhogs Ne96/9 3mbszpdens daBpdabs
VsdsGrompdtogo wsgol Fguabgd (Directive 96/9 of the European parlia-
ment and Council of 11 March 1996 on the Legal Protection of Databases);

6. 1998 Gmol 6 agmobob motgdogs Ne98/44/ EC dacmpyjom-
mea0m60 338m3mbRg30l  LadeGormgdtago o330l 3Bgbabgd (Directive
98/44/EC of the European Parliament and of the Council of 6 July 1998 on
the Legal Protection of Biotechnological Inventions);

7. 2008 Gmol 22 mJgmRdcal moégidogs Ne2008/95/EC Faako
Jagybgdol Bobagmbemem 60d6gdamsb 23333306pdgma  336mbxdal masbeomg-
3ol 3gusbgd (First Directive 2008/95/EC of the the European Parliament
and of the Council of 22 October 2008 to 'Approximate the Laws of the
Member States Relating to Trade Marks);

8. 1998 Gmal 13 oJpmRéeb Ne9 8/ TV EC rotigjdogs =oboobyd-
ol Ladséomgdéogo sageb Fglsbgd (Directive 98/71/EC of the the
European Parliament and of the Council of 13 October 1998 on the Legal
‘Protection of Designs);

9. 2001 Gemob 22 sobol Ne200V29/EC modigddogs abggemédsyo-
e BobmaoempdsBo Laghmke gs mdoxbsgy Jpmpdpdel Geigame
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BoBshangdpol BGdmbobazool Bgbeby (2001/29/EC Directive of the Euro-
pean Parliament and of the Council of 22 May on the Harmonization of Cer-
tain Aspects of Copyright and Related Rights in the Information Society);

10. 2001 Gmolb 27 Uyddgddéol wmotgjdogs Ne200V/84/EC by-
fe3bgdol 63Fa63mndol ag3BmGobimgols 3sbgapomgboem, bgmabagm asgore-
3oV 333330bRPemo Jumgdel Bglabad (Directive 2001/84/EC of the
European Parliament and of the Council of 27 September 2001 on the Re-
sale Right for the benefit of the Author of a Work of Art);

11. 2012 Gob 25 =JHmdeéol Ne2012/28/EU wodgi@ogs mdmem
62fs43mpdans  Bmgoghme Lsbol  6gdamatrorgmo 333myabadol  Bqlabgd
(Directive 2012/28/EU of the European Parliament and of the Council of
25 October 2012 on certain permitted uses of orphan works);

12. 2004 Gmol 29 s3Gagmals otyjdogs Ne2004/48/EC ob)g-
2096 baggetRene JhmpPgRel Pbégagmngol Bgbaby (Di-
rective 2004/48/EC of the European Parliament and of the Council of 29
April on the enforcement of intellectual propery rights.

06 JhogPRmeb IFowedn 3°39060b 333 ao%oS'BOVMSQQoQ doggo-
Rbos dogmmonmo: »9360 J30469300L Voboggdgmm P gdmab s geg-
BoOgdgmo  J36ebxdol asBrmmpdols FgLsbx odgogobsmgol Bgmszo-
bgds60” (Proposals for a Directive approximating the Laws of the Member
States in relation to Utility Models);

HI. 336m3538060b bymTgy6magdgde (3m63963035%0)

1. 1963 §mob 4mbggbzos 393mambpdals o683y 36Lm¥Gago
Ladsgbhm Lsdsomol  boggaomgdol FPLabR  (LHGLIYGEL  Lads-
Bbde gm6336(309) (the 1963 Convention on the Unification of Substantive
Patent Law on Patents for Invention (Strasbourg Patent Convention));

2. 1973 Gab 3mb336309 736m3ob 30836930l 35(3930L Bglabgd
(the 1973 Convention on the Grant of European Patents (the European
Patent Convention, in short “EPC”)

3. 936ebsd3eob Bgmsbbagds Ne20013/C/175/01 ghmasbo Ladsggb-
& Lsbsdstmememl Bglabgd (Concil Agreement on a United patent Court
(2013/C 175/01)).

33bbomemols Jpdga B0B6Tgfmbogmos Faddmgaaobom obdgmad-
&gomge gampdsms bggdmde dmBgee 5360 3333060b LadsGmmmRdGogzo
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3JBgdol bmpspglo obsbasmgds. Bgdme  gsbbommumaresh bsnmor

Rsbl, &M g36hm 3o38atols bog@(3gdo 0bBomadd gam o Jamgdgde dmfgb-
G032t 059730333648 ablBoB B dol dobyregon. dobsbo 6 Jomnds-
08 JOoa33Gmzbgdol domfags o6 ghmasbo pomgdgdol Bpdmmgds ogo.

b333BHME™ LsdsGomol beggemBo ghmasbo badsGomadGoge s oo
I gbAgRgmo ghomsbo greegdgBel BgBmemgds, Gmamay Rbl, baFohne
o6 ogm dohbyymo. 8odmd, g3tim 33B0tol basgBmm LsdsGmsmma Jst-
dmbobgRgmoe ghmgbgme  Lssgdmetm LadsGomptogo sJdgdon sGob
Foé3mmanbomo s FltoaepPs Fbomme modgddozgdon.

Lbbgs gooségdss L3 Fagmm baggodigdol LgghmBo. ol sdgedse
430 Somasbsss Fa3mme-3g-bomme ghmasbo Lsdstomadtoge ojdgdom
3mfgbdogadgme  gémosbo gumgdglon. 93Gm3sgdadol Laghgdn dm-
JPBoepdl gmasbo Lsbsgmbre 60360l LadsGomgdéage omgdgdo, G-
00360 Eobsebygmadagdo s bym dopmg s3mJdgeregds ghmasbo 3sdgbdo
- 030 7430 Bgdmmgdgmoas, dphsed, Gmamty goEem, sdmdgeadabsmgol
bagotm IGm(apegedo bedmmemre géhmnsbo Ladsdgbdm babsdstomnl
Fglsbxd BgenabbIRol 93mdgeRsliost ghmsre bes EslAmEyl. dob-
Bygmos, Gm3, o 3G aOLRRL gGmosbo LadsBbBem LsbadsGognm,
33306 gHm0sbo Jsabdol 3mJdaegds J3gmomo 3ot 0J6ds.

9500360 Badstromgdtage sJBadomss ImfalGoaRdmo d3gbatgos
X090l a339(3-

396Boenmol Andrga 98 ba8GMBal 8oz bsforBo 30Be6IgFmbagmas
F363mgsmanbomm  g3¢imgegBool abdhamaddgemn® gumgdsms LadsGo-
m30c030 LolB)gds. ogo mo Jdsmanbmolagsb Baoasds: LadsGamgdéago

3J@gd0bs s TBEgPRsdmbom o336mos  [Fymdoliagsb.
boaoémqabénso 3Jdgdoresb, 0gdsGJogmo- Ja@sdaol Loos-

3230 936m333B0Mol ghmosb 3JBgdb sJ3L BoBgbagmo spaagma,
Gmdmada 398mogds Gmdob (s3Lgtrsdol) bamdgyGamadal bm&ay-
3%) royhebmdon. ogam 98 LarpsdeydbRmm BymBg3Gmmgdidol PlaGs-

Bobo dams ghmgbamo s 3s6mbdpPme 33ggdol 3edstar smosdRymos
23630L 0106539336md30b Labadstomml seMobrgmo e y3odommgdy-

domn, Bsgsmamae, 1964 Famol gsbbogmgmo Lsgdeb ,,Costa v. ENEL®

30153(33001 3 yms, Gmd odsmools Jobmbo, ogbosy Py a30s6egemo,
23308 atrgds 236M34333060b 960036 bsysbmbogdemm sJ@l, Ge3mol
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D30639mmal Lobge 93tmdol 0363353m3GM3al  agndbzdol  (Gm3al/s3-
U ghmadol) bBoymBgyGgmads God3mamabl ms, dglsdadobse, JH00s6
3B PV, 3933537l 3obo bmGIRol Bobgegemn s33b PloMaBgbo ogGore-
o ds. GafmdGogae, §3AmygsgBatab ghonsbo bsybmbirgdmm sjdote
(396Ls 3306 P00 Jotieadato dmJ8grendol dsmol 3jmby) g3¢rem3al Bylab-
F03GogmadGogzo LadsGomadGoge 3J¢gd0b Lol gdsl Jd6ob. bsemgobme
gt 3ooscxds gadsml amo® afggzl.

33 0gthadirdosBo, Jgdrgdstigmden dgméy seaamo Jhrs dogbegemb
R6GgLgdL (oéreadoto 3miByegdol siBgdt), dxdmga smanmty rRoGyd-
$o30 7bms 3sbmsaregl (Am3madol Em@IRUs 33t oGpadeto dm-
JBoegds gHm3zbmo Lsgsbmbdogmm EmGARol 2963sGBRobsmgol - 367,
33brem3sb0 gHm3bgron BrGds P 3360dBBML aGYIB0zel brdGdsdogmo
3bobs 3 03 30Bbol Fobssdlob smgsmolfobgdom, Gag 33 oty o-
3003 Esbobymo. bbzs sddgdoesb  a33mbagmegas ao;go%‘éaaéoqvgbao,
Gedgema(y, agde obpogoeygsemyca 3d@os, doacad ds39mregdrmagdgmmos,
ol 2033 ob, Fglsdadol BxB:b3a3980, gAhmzbym bmmAsby smes 3L,
Ubgs sJdpdL: gbgegmodgdls s G3mdnbraondl LadsGogmRGngo dagno
(o036 3G 333R60s LB gdG0z0  Loligdol Tydmpgbgmo  Boformo
39 ogbpde.

Lo Bmtiolier BymBg3Ggmadado, Gmdmado aegds 336mys38atob
Lsbgmoo Gm3el (33LHoHrsdol) bymBgyGymgdol 310-5 Fgbmol darmoo
3oRbgmes JoGmadado dmJdgreadol siBRse s JHM0s6 Ladsomgdog
%a;f)nalﬁm Fgomms Gogbab gy0360L ogbra(y, Ged ob aregd o
ogmb 936m3a33ociol oMaGa3c J309s6obmb. gl sBGo sbgzg a6 gond-
mos 936Gm30l 36539amdGmBol LsLadsGomml gsmsG3B0madon 1990
oL - Bogdgby ,,Sevince v. Staatssecretaris van Justitie”, Gmdmob dobyo-
3003 930 3333060b dogh oghjjomsh wsepdPmo  bymdgyGmmagds
sosHRFmas Jobrsdado 3mJagegdol sjdere.

LobBgdgé 0ghsdJosdo bsggmsén swgomo geHm3bgm  Ladsto-
mad603 3JBHRL 749309, GEMImPLa oo IH0Tg6gmmds 333l m(33gem
J33936530 BemFbrsd Ladstmammstimggzems Jgdmbzyzedo. ghmgbymo o3-
$ndols o7G0pomo dama(3, 376360308, 03 J398gdsGgmdoo 7bes 3960b-
ompdenegl, Gmaméog s 3mpgdamo Jaggbob Ledstimmpdog bolggds-
3o 949300. 96m3bmo 3J3dob ymbyGgdgmo RsdmBsagmol Fo@dmmag-

18



6o 08 6336mAL garsBgooages (dol 3oBbxdlsy slmgdms), Gol
333 30B368g7Fmberae  ozohbogm.

063add oG JomPens  Lsdséormgdtoge Lalggdeb 3p3-
230 9gdeagbymo bsfomos méasbobsgesms Lol gds, Gmdmadag
VPO 03xmygngd  JmPBems 3mImgzpdals s AnfgltingRsh. Gemgmé(
30309, 9363333060l bojH(393a MebssGbRML A gRsoms mGo baby:
a6m0sbo ggrogdpde R ghm3bYmo JPmde. obobo 3mdpegdols Hoe-
oymGoon 3s6LbzageRds. Jhmasbo PomPs 93O s3B0Gal gzgms J3a9-
6ol BgPogmGasty dmJdgeadl, bomm ghmzbgmo ampdRe Fbemere
03 J3agbol BygtoBemtinsty, bamsg 8smo 3mdmggds Bgrae. B PR3-
bogmo  mGpsbobazogdo, Godgmos  asmsFyzodomgdgdol  bsgmdzambyg
3m03m3Rs RS, ghMdsbgaol Japdmpdaty oG sGob.

236m 3338060l boghygde Ind8geRdl gem0sbo Isdab@ol 3983530
O636m - 936m30b Ladog b gfyPs (smaomlsdgmagmo sj3b dom6-
B2630, 3363.560.)) s bsboJmbmm 603630bs s mobsabidol dstigaolid -

oGgdgmo gfyps, Gmdgmlsg gfmregds Bors 3sBGol IsG3mbabaggoal
39Vynds (Office for Harmonization in the Internal Market, s3 Gggdsl 8g3my-
300, “OHIM” sbabgmgdgb bemay 9bmgbmgab moggtadn6sedo), Aggh
o, F9dramd, AgHo Imby@bgdpmmdolamgol, dmgzoblgbogde Lsbafmbeom
60363301 9Fgpdem.

ABgdos 3mfglEoggdal 9bGP6ggmymaial Lobggds8a 8mJdnmadl
Labadstrome s sdnbolGsogmo amgsdmliomadoll etigabmgdo. gb
o603, gHMgbTm s ghmash Loghygde dmPBompdol mgsmbabmalion,
960dsbgnb) msdmgorgdymbo G 3606, Jsmo 33T y3zadomgdgde
esdmy oegdgma 3B des. J3Gmygsgdatol gHmnsb Logh(gdo gumgdadm-
Loo 60 UsbadsGomen 3mJdgegdl: Jodggmo 0bldaboobs s dsmemg-
Lo 0bbLFe6gools (Fotdmmpagbom LoldadsBo o6 gobommago sreadasbob
qPgdsms s Lolbmob  LadsGmmol h%a&m’&o 3GUR Y LabasdsGro-
meRdl). Labedstromen mGgsbmms Go3bzdo gGmesbo Lads@gbBm Lsba-
B Rspagds Fobmegl dmdagarao.

dsmmaba abbBebool LsbsdsGromml Fatdmarmagbl g3tmdol owb-
3353330l Lsbadstoyme (European Court of Justice - 3gdmgmgdon

HECJ). gl Lsbsdstrogaer gdspmglo egabms, Gemdmol 3amaGygadoy-
3RLa3 Pbgbagbo dams 873k 9361 393B0G0L LadsGmamost (oo 333306 g-
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37mo gapms Bsgombol 30dsdron. 0go 36 6ol Lasdgmaom mEasbm, oga
AGorpgdymros 36dseHML  936Gm3s3Botol  Jobmbdrgdemmds. Joesb -
3m3e0bstry  ghegbmm embgly Fohdmdborm mebhdmgdgdl 93¢ geg-
Bacob LadsGomgd@og 3JBHRM6 ©s3930Mg30m ob o6 aabobogmagzl. sl
Byodeagds Bogdithimemb Sbmmame  @smgggme  ©8MYeRPImo  aebEbs-
fegdom, AmIxmao dmaggdnmo  odbgds obmgbs s oy 0d gHonsbo
Ladsromgdtiogo sJBol 6mG3ol 3363sGB30l Bgbabgd. g3timr3al mabady-
3m¥mdol (9360 353B060L) LabsdsGogmem Taeagds goggemo  Jagybolisgsb
{63 Bogbommo comm 3mbsdstronmolbsgsb s 8 agbadam o dmlbsdstomob-
3336, Gmdgmms 33363 3L EIghBatml Lobsdsrorpmml smdmé o
baJdol slsdgmgdol Ls3dgBa. 53 LsbsdsGorrmml 3%6Ls gnoérRmmo Geemo
330L60s - A gbzgmyml 0bGIod It JYmgdsms gFebsbTmey-
.bac-\m 3 J3grends, Ladmbemols ogabggsmo  gsmsseaomadol  3Gobo 3oL
(bm36gds80 aoBedgdsbast ghmsrm.

Jo6ggmo 0blsboal LsLsdsGome maeydbrs 1988 Faml. 3olo
dmJ8gregdol UggHel g390360L algmo LsJdggdels asbbomgs, Gedmpdog
333m320B36gmBb gmBobiool gamsFy3adommadadorsb s GmBrpday gsgmabol
6080b/ 03l g esdol b3y 3G mmd ot 3M6379696(300b Bgbsbgd 6mc3dy-
30l 033mgdgbde(3slosh s 33330Ggdmm Lohaggdl, s3égmgg, gb bLabo-
dAomm gsbobomsegl Lslsgmbme 603630k 9Fgpdol 3omsFyzadomady-
3oL 30dsGo LsBoghgdl. y9Hdmrm, 33 Lulsdstonmml agdobrod;asl g3gmgbols:
gobogn@o 36 apomogmo Jocgdol 3ogh smdégema s ddggda, 03453~
Botgdgmo 936mga3docol mezbmos aorsfy3gdomgdgdost; ymdoloobs
o bLadgml Gobssmdmgy Labgemdfogmgdol 8oghH smdégmo  Lsddgpdo;
3363338060l Lsbsjmbmm 603653056 s oBI0bgdMsb  (Pumadgdol
3m3m3Rdsbmsb) ogs3BetRmo Lsjdggde s Ubg.
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Tobo o6 sOLRRL s s3Bmter (3GmaGa8alge) Tbomor gobogydo
3060 B00Bbyzs. atgdBogol asblsbomggmo 37bmo  @abisgzBmAmdsty
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30800 36 pAEmPomo  JamegFatdmps (Gg3GmeYEatRs), Gmdgmag
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Lodshormadtog $gddoboe. Aggh o3 Byfdabl 3s3xmdnbgder s Bydymd-
Bogy asdmzognbpdor ashrs 03 Bgdabgzgzgdobs, GouRglsy  Jotorgen  bo-
356mb3gdmm bm@dagogm (3653s%y 2396988 gtermpds 398sb30madm-
gmo. 3mbaggdes 3oBRob oMgBagel Bglsdsdobsm 38mgMgds (s8mmads)
60363l (0036138560 Rggbas): “Bgbabgol Lbgs bsBysmgdsby 3mbagdms
33%0b Bogmagbol bHgmo 6 s@lgome bsfomol, 33rpdag o6 GMPo
3oesdebsl 6330bdngMo LaBgsmpdom, 86 boboo™. 43 336LsBmgcigdsLionab
BgLsdadalimdol Tgrstgdolsmgol dmgoebor Rzgbe  J3gybol 336mboliggm
396LaBm3653sL, Gmdgma(y dm3gdymos 54-5 Fxbmal 392 37648 00m: “s3
o330l 30b6g80Lsmzol, s8mmgds 3molbdmdl dmbszgdms dsbol dmemosbo

1 A.S. Hornby with the assistance of Christina Ruse “Oxford student’s dictionary
of current english”, special edition for the USSR, Oxford University Press, Moscow
Prosveshenie Publishers, 1984, p. 218
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B963b Lbgs dadgosmmd DeGdgdgmby 630L80gM0 baBgemgdoms oy
geédon”.

9mbs3gdons dsbgdol redyiBogzel 35-7 Fgbmob (3) J33376dB0m
336LaBmadgmes (36585 “re-utilization”, Gmdgmog Lasgdotm s 3md-
nx&aa A8 RoL BglsbpR LsJstoggmeb 396mbol 54-5 37bmBo gor-
dmgdamas GoHdaboo “bymsbsmn a83mygbgs”. matgi@ogol 83 bm@a-
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dmba(3g8;ms  Bsxdol wadgdfogel 8g-7 Igbmol 3mdcgiber 396-
JBgdoo Bobos asldnmo, Gmd dmbsygdor doBol I gngdmol oemgds
76 0gmb Ea(yPemo dmmosbedsda smgdeme, 0wz debsggdms dsbal
o6 dobo Togomagliob Lssgdmérer s6 Lbgs Lobol gampaden @sggmedol-
9396 admrggogdmom. 38 Lbgs Poymmadgdol 3abbmG(sogmgdsl Bmbs(ygd-

s dsBob 3390930l eegdnl 3a8mgghaded bgmo o6 gbms g7 dspmemb,
Bobos aoldymmo, saGgmgg 0dsby, Gm3 Bmbsggdes dsTob  Bogmeglal

satdligdomn BsFomol LobBgdgho (IGagemaboba) sdmygBgds 36 bs-
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b330 3aB330b oGgiBogel 89-9 Fgbmoal Lamsgos: "303(')5.),3-
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BmBog® BebadzPRemgl 39-8 dgbmom domoogdamoe 3:mJB8xepdgdol Tgb-
Gymadol BgbsdmPdmeds, 3mbsygdms 3530l 8 37mpdemobagsb 6da6r-
3ol dompdol 336173, o (o 0J6gds 0d3g domomgdgmo JaGmdgda.
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Ababemaemdal (3m3bAsérRgml), 38eb 15 oo Joéggmoe dofemmgdol
Imdreg3bm Gmol Jodggmo 0sb3zGinmsb somgemads.

8mbs(3gdos BsBgdob moMgidegol 33-10 Igbmo, goeol Eaeagbol
2568, o33t BB ghosmy@ Bmabmgbslag — 33-3 IP6iBol  boboo,
Gmdmons(y ©eagbomas, GmI dmbsgBms dsbol Bogmsglol sGLRamo
Q3o Gm3gmo(y 333mBreabstiamdl ebdsdgBol agGmapalisgsb, Bag-
033b0Laa06 3mBa(3g8o 353 yemadolisgsb, 96 Ao gmda-aaalibgenghndo-
U306, gabobommgds 3mbsypBms Bs%ol asygmgdols Lsgdgda .)b.)Q BaGobbm-
3603 o6 cmegbmdtag Bxbsdsboe, Gol gomgsmolfobromsy sbame dabals
39309900 g JBo ‘gbres afbgl smostrRgma. Bglsdadobsre, sbigmn 3cmbagygd-
o dbs boggmeo gamgdoon gbes ogmb s, Gm3xmbsy By
asbbommmo Foloor 2s6Lsbmadmo mogolo dmJdgmgdol goms gi69d0.

80653930 3Rl I 6sFomal gabbomgel agslegmade dg-11
Fbmoo 206Labmzhgm sui generis ggmadel Lgdagddadby demamgdon.
38 Pgmpol bydogddhoe dgodmads agmb g36mdol yogdodiol Fogda Lab-
am3Foggel  J379936mmdn  bgdoldago oMo, smbodbygmins, Gmd gLady
JoéRmsb By By tmadon @a3zRgmos 35-10 Fbmen Esmagbomo
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§6.3364M30L IXAIZIESNOLD R LO3FML 2001 ELOL 22 3dX0LOL
N:2001/29/EC R0633&033 06 BMGIDBOIT LODBMBIRMIB3I30
LIVIBGMEMM RO IMINXNE6O3I VVRI3IBNL BMANIGAN dLITISNL
J0643MENBIBOOLIILOLIS
(DIRECTIVE 2001/29/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

OF 22 MAY 2001 ON THE HARMONISATION OF CERTAIN ASPECTS OF
COPYRIGHT AND RELATED RIGHTS IN THE INFORMATION SOCIETY)
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reorge 3603360ramds Fodabs by gsmgGe JBmpPeb a3, Faé-
3moBgs sbammo ymdghgogme Loy, by BMsmepogmR 393300
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630 Lssgdotm ggmgdsms Bglsbpd gHemzbame 3s6mbgddo (33emnmadgde
'Bgaéos.;cn Bmgoghmo a3 gaobom, Gm3mpdan (303G Logh(3gdo Juey-
3330L 3m3mggdals, 396Bmd30gmadalis 8 33Gm3zol MmazobRyAgdxdL dgqb-
9. odgiBogel 3gBmmgdsl Fob dmzmes 3x3boghgmea s sbamobye
Bolosomolb LagJu3ghdm Lsdgogdol 3mdbsregds, JgGdmp, Bgd7dsgms s
253m 33046 936e3338060L 1995 Gemol “3f3069 Ladgon abgmdsorm
Labmgoremgdsdo Lssgdmber s 3mBoxbsgy Jamadgdal Bgbsaby” (Com-
mission’s Green Paper of 1995 on Copyright and Related Rights in the Infor-
mation Society). 380l 3gdegs, 1997 Fogml, gm3olosd Bgodndags obgm-
3gammo Labemgsempob ohyddegel JoGggmo Ibmydde, Gmdymog 1999
Forml aoeadgBoges @8 (3mommgdol gemasmmobffobpon sgrmag 3sbb-
3ol Lagebo aebres. Ladememe, Byxapdame Laby adgddogol Gmyddd
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RaMYJB0gere 033, 0go dsgmaBo 2333) Femol 22 agboll Bggoms. asblob-
Mo oMy iogzel Jgdmgmodalsmgol 38 65330 walsbgymaBon “ob-
BGIsgogmo  Lsbmaspmgdal wotgdBags” F363mgsmangben  domy-
3Bol, 63 sLgmogzy 3a8m yregdon dmbLgbogds ol 0bamabg@gbmzst dg;-
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3B ool 33698). 936m 3338060 BoalfAsael ajmbomls omMebaby ad-
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6mdgdol dmJdgmadsl 3sesdfysgdo 860836mmda go gboggds.

R0Ggddogol Lomgymstiszom BofomBo solaba 8oba dobbgdo
3Jobdo 3sgames 03 mszolgdmhnddty, Gmdmadag sbaloseydl  Lasg-
&HmGm gomodgdol dmdgmpdel sbam gafgdem@e. ygGdmpe, ImbaBbym
6sGomBo damaopRgmos, Gm3 Gobmmegegads 3963006898 sbamo
3Ameyjaeot 39Jdbok, sdbowgdol (Fodmgdol) s LsdaRemmdob 30ds-
Gogmpdado  3533Ge33megtimzbs s 93 Fomadgdsl by doglamsamb
Lasghmmm  badstriasmo, Gobimgoba sbsgmo  obBgmaddgermnGbadstion-
gdGogo  4mb(3gnegol Fgd33s3Rs LsgoHm G Gl — LsgdsGobas
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969%0L  (Latrapdmemdol) sbammo Lsbgpdol gomgsmmobfobpom  LsdsGo-

mgdtoga TolGogol adgsérods.
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DIRECTIVE 2009/24/EC OF THE EUROPEAN PARLIAMENT
AND OF THE COUNCIL OF 23 APRIL 2009 ON THE LEGAL
- PROTECTION OF COMPUTER PROGRAMS

(Cadified version)
(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE
EUROPEAN UNION, .

Having regard to the Treaty establishing the European Community and in
particular Article 95 thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the European Economic and Social
Committee !,

Acting in accordance with the procedure laid down in Article 251 of the
Treaty?,

Whereas:;

(1) The content of Council Directive 91/250/EEC of 14 May 1991 on the legal
protection of computer programs * has been amended *. In the interests of clarity
and rationality the said Directive should be codified.

(2) The development of computer programs requires the investment of
considerable human, technical and financial resources while computer programs
can be copied at a fraction of the cost needed to develop them independently.

(3) Computer programs are playing an increasingly important role in a broad
range of industries and computer program technology can accordingly be considered
as being of fundamental importance for the Community’s industrial development.

(4) Certain differences in the legal protection of computer programs offered
by the laws of the Member States have direct and negative effects on the functioning
of the internal market as regards computer programs.

(5) Existing differences having such effects need to be removed and new
ones prevented from arising, while differences not adversely affecting the
functioning of the internal market to a substantial degree need not be removed or
prevented from arising.

(6) The Community’s legal framework on the protection of computer
programs can accordingly in the first instance be limited to establishing that Member
States should accord protection to computer programs under copyright law as
literary works and, further, to establishing who and what should be protected, the
exclusive rights on which protected persons should be able to rely in order to
authorise or prohibit certain acts and for how long the protection should apply.

*OJ C 204, 9.8.2008, p. 24.

3 Qpinion of the European Parliament of 17 June 2008 (not yet published in the Official
Journal) and Council Decision of 23 March 2009.

YQJ L 122, 17.5.1991, p. 42.

4Sec Annex I, Part A,
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(7) For the purpose of this Directive, the term ‘computer program’ shall
include programs in any form, including those which are incorporated into hardware.
This term also includes preparatory design work leading to the development of a
computer program provided that the nature of the preparatory work is such that a
computer program can result from it at a later stage.

(8) In respect of the criteria to be applied in determining whether or not a
computer program is an original work, no tests as to the qualitative or aesthetic
merits of the program should be applied.

(9) The Community is fully committed to the promotion of international
standardisation.

(10) The function of a computer program is to communicate and work together
with other components of a computer system and with users and, for this purpose,
alogical and, where appropriate, physical interconnection and interaction is required
to permit all elements of software and hardware to work with other software and
hardware and with users in all the ways in which they are intended to function. The
parts of the program which provide for such interconnection and interaction
between elements of software and hardware are generally known as ‘interfaces’.
This functional interconnection and interaction is generally known as
‘interoperability’; such interoperability can be defined as the ability to exchange
information and mutually to use the information which has been exchanged.

(11) For the ayoidance of doubt, it has to be made clear that only the
expression of a computer program is protected and that ideas and principles which
underlie any element of a program, including those which underlie its interfaces,
are not protected by copyright under this Directive. In accordance with this principle
of copyright, to the extent that logic, algorithms and programming languages
comprise ideas and principles, those ideas and principles are not protected under
this Directive. In accordance with the legislation and case-law of the Member
States and the international copyright conventions, the expression of those ideas
and principles is to be protected by copyright.

(12) For the purposes of this Directive, the term ‘rental’ means the making
available for use, for a limited period of time and for profit-making purposes, of a
computer program or a copy thereof. This term does not include public lending,
which, accordingly, remains outside the scope of this Directive.

(13) The exclusive rights of the author to prevent the unauthorised
reproduction of his work should be subject to a’limited exception in the case of a
computer program to allow the reproduction technically necessary for the use of
that program by the lawful acquirer. This means that the acts of loading and running
necessary for the use of a copy of a program which has been lawfully acquired, and
the act of correction of its errors, may not be prohibited by contract. In the absence
of specific contractual provisions, including when a copy of the program has been
sold, any other act necessary for the use of the copy of a program may be performed
in accordance with its intended purpose by a lawful acquirer of that copy.
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(14) A person having a right to use a computer program should not be
prevented from performing acts necessary to observe, study or test the functioning
of the program, provided that those acts do not infringe the copyright in the
program.

{15) The unauthorised reproduction, translation, adaptation or transformation
of the form of the code in which a copy of a computer program has been made
available constitutes an infringement of the exclusive rights of the author.
Nevertheless, circumstances may exist when such a reproduction of the code and
translation of its form are indispensable to obtain the necessary information to
achieve the interoperability of an independently created program with other
programs. It has therefore to be considered that, in these limited circumstances
only, performance of the acts of reproduction and translation by or on behalf of a
person having a right to use a copy of the program is legitimate and compatible
with fair practice and must therefore be deemed not to require the authorisation of
the rightholder. An objective of this exception is to make it possible to connect all
components of a computer system, including those of different manufacturers, so
that they can work together. Such an exception to the author’s exclusive rights may
not be used in a way which prejudices the legitimate interests of the rightholder or
which conflicts with a normal exploitation of the program. (16) Protection of
computer programs under copyright laws should be without prejudice to the
application, in appropriate cases, of other forms of protection. However, any
contractual provisions contrary to the provisions of this Directive laid down in
respect of decompilation or to the exceptions provided for by this Directive with
regard to the making of a back-up copy or to observation, study or testing of the
functioning of a program should be null and void. (17) The provisions of this
Directive are without prejudice to the application of the competition rules under
Articles 81 and 82 of the Treaty if a dominant supplier refuses to make information
available which is necessary for interoperability as defined in this Directive. (18)
The provisions of this Directive should be without prejudice to specific requirements
of Community law already enacted in respect of the publication of interfaces in the
telecommunications sector or Council Decisions relating to standardisation in the
field of information technology and telecommunication.

(19) This Directive does not affect derogations provided for under national
legislation in accordance with the Berne Convention on points not covered by this
Directive.

(20) This Directive should be without prejudice to the obligations of the
Member States relating to the time-limits for transposition into national law of the
Directives setout in Annex I, Part B,

HAVE ADOPTED THIS DIRECTIVE:

Article 1. Object of protection

1. In accordance with the provisions of this Directive, Member States shall
protect computer programs, by copyright, as literary works within the meaning of
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the Berne Convention for the Protection of Literary and Artistic Works. For the
purposes of this Directive, the term ‘computer programs’ shall include their
preparatory design material.

2. Protection in accordance with this Directive shall apply to the expression
in any form of a computer program. Ideas and principles which underlie any element
of a computer program, including those which underlie its interfaces, are not
protected by copyright under this Directive.

3. A computer program shall be protected if it is original in the sense that it
is the author’s own intellectual creation. No other criteria shall be applied to
determine its eligibility for protection. 4. The provisions of this Directive shall
apply also to programs created before 1 January 1993, without prejudice to any
acts concluded and rights acquired before that date.

Article 2. Authorship of computer programs

1. The author of a computer program shall be the natural person or group of
natural persons who has created the program or, where the legislation of the Member
State permits, the legal person designated as the rightholder by that legislation.
Where collective works are recognised by the legislation of a Member State, the
person considered by the legislation of the Member State to have created the work
shall be deemed to be its author.

2. In respect of a computer program created by a group of natural persons
jointly, the exclusive rights shall be owned jointly.

3. Where a computer program is created by an employee in the execution of
his duties or following the instructions given by his employer, the employer
exclusively shall be entitied to exercise all economic rights in the program so created,
unless otherwise provided by contract.

Article 3. Beneficiaries of protection
Protection shall be granted to all natural or legal persons eligible under
national copyright legislation as applied to literary works.

Article 4. Restricted acts

1. Subject to the provisions of Articles 5 and 6, the exclusive rights of the
rightholder within the meaning of Article 2 shall include the right to do or to authorise:

(a) the permanent or temporary reproduction of a computer program by any
means and in any form, in part or in whole; in so far as loading, displaying, running,
transmission or storage of the computer program necessitate such reproduction,
such acts shall be subject to authorisation by the rightholder;

(b) the translation, adaptation, arrangement and any other alteration of a
computer program and the reproduction of the results thereof, without prejudice to
the rights of the person who alters the program,;

(c) any form of distribution to the public, including the rental, of the original
computer program or of copies thereof.
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2. The first sale in the Community of a copy of a program by the rightholder
or with his consent shall exhaust the distribution right within the Community of
that copy, with the exception of the right to control further rental of the program or
a copy thereof.

Article 5. Exceptions to the restricted acts

1. In the absence of specific contractual provisions, the acts referred to in
points (a) and (b) of Article 4(1) shall not require authorisation by the rightholder
where they are necessary for the use of the computer program by the lawful acquirer
in accordance with its intended purpose, including for error correction.

2. The making of a back-up copy by a person having a right to use the
computer program may not be prevented by contract in so far as it is necessary for
thatuse. EN L 111/18 Official Journal of the European Union 5.5.2009

3. The person having a right to use a copy of a computer program shall be
entitled, without the authorisation of the rightholder, to observe, study or test the
functioning of the program in order to determine the ideas and principles which
underlie any element of the program if he does so while performing any of the acts
of loading, displaying, running, transmitting or stonng the program which he is
entitled to do.

Article 6. Decompilation 1.

The authorisation of the rightholder shall not be required where reproduction
of the code and translation of its form within the meaning of points (a) and (b) of
Article 4(1) are indispensable to obtain the information necessary to achieve the
interoperability of an independently created computer program with other programs,
provided that the following conditions are met:

(a) those acts are performed by the licensee or by another person having a
right to use a copy of a program, or on their behalf by a person authorised to do so;

(b) the information necessary to achieve interoperability has not previously
been readily available to the persons referred to in point (a); and

(c) those acts are confined to the parts of the original program which are
necessary in order to achieve interoperability.

2. The provisions of paragraph 1 shall not permit the information obtained
through its application:

(a) to be used for goals other than to achieve the interoperability of the
independently created computer program;

(b) to be given to others, except when necessary for the interoperability of
the independently created computer program; or

(c) to be used for the development, production or marketing of a computer
program substantially similar in its expression, or for any other act which infringes
copyright.

3. In accordance with the provisions of the Berne Convention for the
protection of Literary and Artistic Works, the provisions of this Article may not be
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interpreted in such a way as to allow its application to be used in a manner which
unreasonably prejudices the rightholder’s legitimate interests or conflicts with a
normal exploitation of the computer program.

Article 7. Special measures of protection

1. Without prejudice to the provisions of Articles 4, S and 6, Member States
shall provide, in accordance with their national legislation, appropriate remedies
against a person committing any of the following acts:

(a) any act of putting into circulation a copy of a computer program knowing,
or having reason to believe, that it is an infringing copy;

(b) the possession, for commercial purposes, of a copy of a computer
program knowing, or having reason to believe, that it is an infringing copy;

(c) any act of putting into circulation, or the possession for commercial
purposes of, any means the sole intended purpose of which is to facilitate the
unauthorised removal or circumvention of any technical device which may have
been applied to protect a computer program.

2. Any infringing copy of a computer program shall be liable to seizure in
accordance with the legislation of the Member State concerned.

3. Member States may provide for the seizure of any means referred to in
point (c) of paragraph 1.

Article 8. Continued application of other legal provisions

The provisions of this Directive shall be without prejudice to any other
legal provisions such as those concerning patent rights, trade-marks, unfair
competition, trade secrets, protection of semi-conductor products or the law of
contract.

Any contractual provisions contrary to Article 6 or to the exceptions
provided for in Article 5(2) and (3) shall be null and void.

Article 9. Communication

Member States shall communicate to the Commission the provisions of
national law adopted in the field governed by this Directive. EN 5.5.2009 Official
Journal of the European Union L 111/19

Article 10. Repeal -

Directive 91/250/EEC, as amended by the Directive indicated in Annex I,
Part A, is repealed, without prejudice to the obligations of the Member States
relating to the time-limits for transposition into national law of the Directives set
outin Annex I, Part B.

References to the repealed Directive shall be construed as references to
this Directive and shall be read in accordance with the correlation table in Annex
L
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Article 11. Entry into force

This Directive shall enter into force on the 20th day following its publication
in the Official Journal of the European Union.

Article 12. Addressees
This Directive is addressed to the Member States.

Done at Strasbourg, 23 April 2009.

For the European European Parliament For the Council
The president The President
H.-G POTTERING P.NEEAS
ANNEX]
PARTA

Repealed Directive with its amendment
(referred to in Article 10)

Council Directive 91/250/EEC (OJ L 122, 17.5.1991, p. 42)
Council Directive 93/98/EEC (OJ L. 290,24.11.1993,p.9)
Article 11(1) only

PARTB
List of time-limits for transposition into national law
(referred to in Article 10)

Directive Time-limit for transposition
91/250/EEC 31 December 1992
93/98/EEC 30 June 1995
ANNEXTI
Correlation table
Directive 91/250/EEC This Directive
Article 1(1), (2) and (3) Article 1(1), (2) and (3)
Article 2(1), first sentence Article 2(1), first subparagraph
Article 2(1), second sentence Article 2(1), second subparagraph
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Article 2(2) and (3)

Article 3

Article 4, introductory words
Article 4(a)

Anrticle 4(b)

Article 4(c), first sentence
Article 4(c), second sentence
Articles 5,6 and 7

Article 9(1), first sentence
Article 9(1), second sentence
Article 9(2)

Article 10(1)

Article 10(2)

Article 11

Article 2(2) and (3)
Article 3
Article 4(1), introductory words
Article 4(1), point (a)
Article 4(1), point (b)
Article 4(1), point (c)
Article 4(2)
Articles 5,6and 7
Article 8, first paragraph
Article 8, second paragraph
Article 1(4)
Article 9
Article 10
Article 11
Article 12
Annex |
Annex I
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DIRECTIVE 2006/115EC OF THE EUROPEAN PARLIAMENTAND OF THE
COUNCILOF 12 DECEMBER 2006 ON RENTALRIGHT AND LENDING
RIGHTAND ON CERTAIN RIGHTS RELATED TO COPYRIGHT IN THE

FIELD OF INTELLECTUAL PROPERTY
(codified version)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to the Treaty establishing the' European Community, and in
particular Articles 47(2), 55 and 95 thereof, Having regard to the proposal from the
Commission, Having regard to the opinion of the European Economic and Social
Committee, Acting in accordance with the procedure laid down in Article 251 of the
Treaty !,

Whereas:

(1) Council Directive 92/100/EEC of 19 November 1992 on rental right and
lending right and on certain rights related to copyright in the field of intellectual
property ? has been substantially amended several times *. In the interests of
clarity and rationality the said Directive should be codified.

(2) Rental and lending of copyright works and the subject matter of related
rights protection is playing an increasingly important role in particular for authors,
performers and producers of phonograms and films. Piracy is becoming an increasing
threat.

(3) The adequate protection of copyright works and subject matter of related
rights protection by rental and lending rights as well as the protection of the
subject matter of related rights protection by the fixation right, distribution right,
right to broadcast and communication to the public can accordingly be considered
as being of fundamental importance for the economic and cultural development of
the Community.

(4) Copyright and related rights protection must adapt to new economic
developments such as new forms of exploitation.

(5) The creative and artistic work of authors and performers necessitates an
adequate income as a basis for further creative and artistic work, and the investments
required particularly for the production of phonograms and films are especially
high and risky. The possibility of securing that income and recouping that
investment can be effectively guaranteed only through adequate legal protection
of the rightholders concerned.

(6) These creative, artistic and entrepreneurial activities are, to a large extent,
activities of self-employed persons. The pursuit of such activities should be made

! Opinion of the European Parliament delivered on 12 October 2006 (not yet published
in the Official Journal).

1 QJ L 346, 27.11.1992, p. 61. Directive as last amended by Directive 2001/29/EC of
the European Parliament and of the Council (OJ L 167, 22.6.2001, p. 10).

3Sec Annex |, Part A.
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easier by providing 2 harmonised legal protection within the Community. To the
extent that these activities principally constitute services, their provision should
equally be facilitated by a harmonised legal framework in the Community.

(7) The legislation of the Member States should be approximated in such a
way as not to conflict with the international conventions on which the copyright
and related rights laws of many Member States are based.

(8) The legal framework of the Community on the rental right and lending
right and on certain rights related to copyright can be limited to establishing that
Member States provide rights with respect to rental and lending for certain groups-
of rightholders and further to establishing the

rights of fixation, distribution, broadcasting and communication to the public
for certain groups of rightholders in the field of related rights protection.

(9) It is necessary to define the concepts of rental and lending for the
purposes of this Directive.

(10) Itis desirable, with a view to clarity, to exclude from rental and lending
within the meaning of this Directive certain forms of making available, as for instance
making available phonograms or films for the purpose of public performance or
broadcasting, making available for the purpose of exhibition, or making available
for on-the-spot reference use. Lending within the meaning of this Directive should
not include making available between establishments which are accessible to the
public. -

(11) Where lending by an establishment accessible to the public gives rise
to a payment the amount of which does not go beyond what is necessary to cover
the operating costs of the establishment, there is no direct or indirect economic or
commercial advantage within the meaning of this Directive.

(12) It is necessary to introduce arrangements ensuring that an unwaivable
equitable remuneration is obtained by authors and performers who must remain
able to entrust the administration of this right to collecting societies representing
them.

(13) The equitable remuneration may be paid on the basis of one or several
payments at any time on or after the conclusion of the contract. It should take
account of the importance of the contribution of the authors and performers
concemed to the phonogram or film.

(14) It is also necessary to protect the rights at least of authors as regards
public lending by providing for specific arrangements. However, any measures
taken by way of derogation from the exclusive public lending right should comply
in particular with Article 12 of the Treaty.

(15) The provisions laid down in this Directive as to rights related to copyright
should not prevent Member States from extending to those exclusive rights the
presumption provided for in this Directive with regard to contracts concerning film
production concluded individually or collectively by performers with a film producer.
Furthermore, those provisions should not prevent Member States from providing
for a rebuttable presumption of the authorisation of exploitation in respect of the
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exclusive rights of performers provided for in the relevant provisions of this
Directive, in so far as such presumption is compatible with the International
Convention for the Protection of Performers, Producers of Phonograms and
Broadcasting Organisations (hereinafier referred to as the Rome Convention).

(16) Member States should be able to provide for more farreaching protection
for owners of rights related to copyright than that required by the provisions laid
down in this Directive in respect of broadcasting and communication to the public.

(17) The harmonised rental and lending rights and the harmonised protection
in the field of rights related to copyright should not be exercised in a way which
constitutes a disguised restriction on trade between Member States or in a way
which is contrary to the rule of media exploitation chronology, as recognised in the
judgment handed down in Société Cinéthéque v. FNCF 4

(18) This Directive should be without prejudice to the obligations of the
Member States relating to the time-limits for transposition into national law of the
Directives as set out in Part B of Annex |,

HAVE ADOPTED THIS DIRECTIVE:

CHAPTERI
RENTALAND LENDING RIGHT

Article 1. Object of harmonisation

1. In accordance with the provisions of this Chapter, Member States shall
provide, subject to Article 6, a right to authorise or prohibit the rental and lending
of originals and copies of copyright works, and other subject matter as set out in
Article 3(1).

2. The rights referred to in paragraph 1 shall not be exhausted by any sale or
other act of distribution of originals and copies of copyright works and other
subject matter as set out in Article 3(1).

Article 2. Definitions

1. For the purposes of this Directive the following definitions shall apply:

(a) ‘rental’ means making available for use, for a limited period of time and
for direct or indirect economic or commercial advantage;

(b) ‘lending’ means making available for use, for a limited period of time and
not for direct or indirect economic or commercial advantage, when it is made through
establishments which are accessible to the public;

{c) ‘film’ means a cinematographic or andiovisual work or moving images,
whether or not accompanied by sound.

2. The principal director of a cinematographic or audiovisual work shall be
considered as its author or one of its authors. Member States may provide for
others to be considered as its co-authors.

* Joined Cases 60/84 and 61/84 [1985] ECR 2 605.
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Article 3, Rightholders and subject matter of rental and lending right

1. The exclusive right to authorise or prohibit rental and lending shall belong
to the following:

(1) Joined Cases 60/84 and 61/84 [1985] ECR 2 605. (a) the author in respect
of the original and copies of his work;

(b) the performer in respect of fixations of his performance;

(c) the phonogram producer in respect of his phonograms;

(d) the producer of the first fixation of a film in respect of the original and
copies of his film. -

2. This Directive shall not cover renta! and lending rights in relation to
buildings and to works of applied art.

3. The rights referred to in paragraph 1 may be transferred, assigned or
subject to the granting of contractual licences.

4. Without prejudice to paragraph 6, when a contract concerning film
production is concluded, individually or collectively, by performers with a film
producer, the performer covered by this contract shall be presumed, subject to
contractual clauses to the contrary, to have transferred his rental right, subject to
Article S.

5. Member States may provide for a similar presumption as set out in
paragraph 4 with respect to authors.

6. Member States may provide that the signing of a contract concluded
between a performer and a film producer concerning the production of a film has
the effect of authorising rental, provided

that such contract provides for an equitable remuneration within the meaning
of Article 5. Member States may also provide that this paragraph shall apply mutatis
mutandis to the rights included in Chapter II.

Article 4. Rental of computer programs
This Directive shall be without prejudice to Article 4(c) of Councii Directive
91/250/EEC of 14 May 1991 on the legal protection of computer programs *.

Article 5. Unwaivable right to equitable remuneration

1. Where an author or performer has transferred or assigned his rental right
concerning a phonogram or an original or copy of a film to a phonogram or film
producer, that author or performer shall retain the right to obtain an equitable
remuneration for the rental.

2. The right to obtain an equitable remuneration for rental cannot be waived
by authors or performers.

3. The administration of this right to obtain an equitable remuneration may
be entrusted to collecting societies representing authors or performers.

$OJL 122,17.5.1991, p. 42. Directive as amended by Directive 93/98/EEC (OJ L 290,
24.11.1993, p. 9).
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4. Member States may regulate whether and to what extent administration by
collecting societies of the right to obtain an equitable remuneration may be imposed, as
well as the question from whom this remuneration may be claimed or collected.

Article 6. Derogation from the exclusive public lending right

1. Member States may derogate from the exclusive right provided for in
Article 1 in respect of public lending, provided that at least authors obtain a
remuneration for such lending. Member States shall be free to determine this
remuneration taking account of their cultural promotion objectives.

2. Where Member States do not apply the exclusive lending right provided
for in Article 1 as regards phonograms, films and computer programs, they shall
introduce, at least for authors, 2 remuneration.

3. Member States may exempt certain categories of establishments from the
payment of the remuneration referred to in paragraphs 1 and 2.

CHAPTERII
RIGHTSRELATED TOCOPYRIGHT '

Article 7. Fixation right

1. Member States shall provide for performers the exclusive right to authorise
or prohibit the fixation of their performances.

2. Member States shall provide for broadcasting organisations the exclusive
right to authorise or ‘prohibit the fixation of their broadcasts, whether these
broadcasts are transmitted by wire or over the air, including by cable or satellite.

3. A cable distributor shall not have the right provided for in paragraph 2
where it merely retransmits by cable the broadcasts of broadcasting organisations.

Article 8. Broadcasting and communication to the public

1. Member States shall provide for performers the exclusive right to authorise
or prohibit the broadcasting by wireless means and the communication to the
public of their performances, except where the performance is itself already a
broadcast performance or is made from a fixation.

2. Member States shall provide a right in order to ensure that a single equitable
remuneration is paid by the user, if a phonogram published for commercial purposes, or
a reproduction of such phonogram, is used for broadcasting by wireless means or for
any communication to the public, and to ensure that this remuneration is shared between
the relevant performers and phonogram producers. Member States may, in the absence
of agreement between the performers and phonogram producers, lay down the
conditions as to the sharing of this remuneration between them.

3. Member States shall provide for broadcasting organisations the exclusive
right to authorise or prohibit the rebroadcasting of their broadcasts by wireless means,
as well as the communication to the public of their broadcasts if such communication
is made in places accessible to the public against payment of an entrance fee.
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Article 9, Distribution right

1. Member States shall provide the exclusive right to make available to the
public, by sale or otherwise, the objects indicated in points (a) to (d), including
copies thereof, hereinafter ‘the distribution right’:

(a) for performers, in respect of fixations of their performances;

(b) for phonogram producers, in respect of their phonograms;

(c) for producers of the first fixations of films, in respect of the original and
copies of their films;

(d) for broadcasting organisations, in respect of fixations of their broadcasts
as set out in Article 7(2).

2. The distribution right shall not be exhausted within the Community in
respect of an object as referred to in paragraph I, except where the first sale in the
Community of that object is made by the rightholder or with his consent.

3. The distribution right shall be without prejudice to the specific provisions
of Chapter 1, in particular Article 1(2).

4. The distribution right may be transferred, assigned or subject to the
granting of contractual licences.

Article 10. Limitations to rights

1. Member States may provide for limitations to the rights referred to in this
Chapter in respect of: .

(a) private use;

(b) use of short excerpts in connection with the reporting of current events;

(c) ephemeral fixation by a broadcasting organisation by means of its own
facilities and for its own broadcasts;

{d) use solely for the purposes of teaching or scientific research.

2. Irrespective of paragraph 1, any Member State may provide for the same
kinds of limitations with regard to the protection of performers, producers of
phonograms, broadcasting organisations and of producers of the first fixations of
films, as it provides for in connection with the protection of copyright in literary
and artistic works. However, compulsory licences may be provided for only to the
extent to which they are compatible with the Rome Convention.

3. The limitations referred to in paragraphs 1 and 2 shall be applied only in
certain special cases which do not conflict with a normal exploitation of the subject
matter and do not unreasonably prejudice the legitimate interests of the rightholder.

CHAPTERIN
COMMON PROVISIONS

Article 11. Application in time

1. This Directive shall apply in respect of all copyright works, performances,
phonograms, broadcasts and first fixations of films referred to in this Directive
which were, on 1 July 1994, still protected by the legislation of the Member States
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in the field of copyright and related rights or which met the criteria for protection
under this Directive on that date.

2. This Directive shall apply without prejudice to any acts of exploitation
performed before 1 July 1994.

3. Member States may provide that the rightholders are deemed to have
given their authorisation to the rental or lending of an object referred to in points
(a) to (d) of Article 3(1) which is proven to have been made available to third parties
for this purpose or to have been acquired before 1 July 1994. However, in particular
where such an object is a digital recording, Member States may provide that
rightholders shall have a right to obtain an adequate remuneration for the rental or
lending of that object.

4. Member States need not apply the provisions of Article 2(2) to
cinematographic or audiovisual works created before 1 July 1994.

5. This Directive shall, without prejudice to paragraph 3 and subject to
paragraph 7, not affect any contracts concluded before 19 November 1992.

6. Member States may provide, subject to the provisions of paragraph 7,
that when rightholders who acquire new rights under the national provisions
adopted in implementation of this Directive have, before 1 July 1994, given their
consent for exploitation, they shall be presumed to have transferred the new
exclusive rights.

7. For contracts concluded before 1 July 1994, the unwaivable right to an
equitable remuneration provided for in Article 5 shall apply only where authors or
performers or those representing them have submitted a request to that effect
before 1 January 1997. In the absence of agreement between rightholders concerning
the level of remuneration, Member States may fix the level of equitable remuneration.

Article 12. Relation between copyright and related rights
Protection of copyright-related rights under this Directive shall leave intact
and shall in no way affect the protection of copyright.

Article 13. Communication
Member States shall communicate to the Commission the main provisions
of national law adopted in he field covered by this Directive.

Article 14. Repeal

Directive 92/100/EEC is hereby repealed, without prejudice to the obligations
of the Member States relating to the time-limits for transposition into national law
of the Directives as set out in Part B of Annex I. References made to the repealed
Directive shall be construed as being made to this Directive and should be read in
accordance with the correlation table in Annex II.

Article 15. Entry into force
This Directive shall enter into force on the twentieth day following that of
its publication in the Official Journal of the European Union.
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Article 16. Addressees
This Directive is addressed to the Member States.

Done at Strasbourg, 12 December 2006.

For the European Parliament For the Council
. The President The President
J.BORRELL FONTELLES M. PEKKARINEN
ANNEX1
PARTA

Repealed Directive with its successive amendments

Council Directive 92/100/EEC

(0OJL346,27.11.1992,p. 61)

Council Directive 93/98/EEC Article 11(2) only

(0OJL290,24.11.1993,p.9)

Directive 2001/29/EC of the European Parliament and of the Council
Article 11(1) only

(OJL 167,22.6.2001, p. 10)

PARTB
List of time-limits for transposition into national law
(referred to in Article 14)

Directive Time-limit for transposition
92/100/EEC 1 July 1994
93/98/EEC 30 June 1995
2001/29/EC 21 December 2002

ANNEXI

CORRELATIONTABLE
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Article 1(1) Article 1(1)
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Article 2(1), first indent Article 3(1Xa)
Article 2(1), second indent Article 3(1)(b)
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COUNCIL DIRECTIVE 93/83/EEC OF 27 SEPTEMBER 1993
ON THE COORDINATION OF CERTAIN RULES
CONCERNING COPYRIGHT AND RIGHTS RELATED TO
COPYRIGHTAPPLICABLE

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Economic Commumty,
and in particular Articles 57 (2) and 66 thereof,

Having regard to the proposal from the Commission ?,

In cooperation with the European Parliament 2,

Having regard to the opinion of the Economic and Social Committee ?,

(1) Whereas the objectives of the Community as laid down in the Treaty
include establishing an ever closer union among the peoples of Europe, fostering
closer relations between the States belonging to the Community and ensuring the
economic and social progress of the Community countries by common action to
eliminate the barriers which divide Europe;

(2) Whereas, to that end, the Treaty provides for the establishment of a
common market and an area without internal frontiers; whereas measures to achieve
this include the abolition of obstacles to the free movement of services and the
institution of a system ensuring that competition in the common market is not
distorted; whereas, to that end, the Council may adopt directives for the coordination
of the provisions laid down by law, regulation or administrative action in Member
States concemning the taking up and pursuit of activities as self-employed persons;

(3) Whereas broadcasts transmitted across frontiers within the Community,
in particular by satellite and cable, are one of the most important ways of pursuing
these Community objectives, which are at the same time political, economic, social,
cultural and legal;

(4) Whereas the Council has already adopted Directive 89/552/EEC of 3
October 1989 on the coordination of certain provisions laid down by law, regulation
or administrative action in Member States concerning the pursuit of television
broadcasting activities *, which makes provision for the promotion of the distribution

and production of European television programmes and for advertising and
sponsorship, the protection of minors and the right of reply;

(5) Whereas, however, the achievement of these objectives in respect of
cross-border satellite broadcasting and the cable retransmission of programmes
from other Member States is currently still obstructed by a series of differences
between national rules of copyright and some degree of legal uncertainty; whereas
this means that holders of rights are exposed to the threat of seeing their works

' OJ No C 255, 1. 10. 1991, p. 3 and OJ No C 25, 28. 1. 1993, p. 43.
2 0J No C 305, 23. 11. 1992, p. 129 and OJ No C 255, 20. 9. 1993.
30J No C98, 21. 4. 1992, p. 44.

“OJNoL 298, 17.10. 1989, p. 23.
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exploited without payment of remuneration or that the individual holders of exclusive
rights in various Member States block the exploitation of their rights; whereas the
legal uncertainty in particular constitutes a direct obstacle in the free circulation of
programmes within the Community;

(6) Whereas a distinction is currently drawn for copyright purposes between
communication to the public by direct satellite and communication to the public by
communications satellite; whereas, since individual reception is possible and
affordable nowadays with both types of satellite, there is no longer any Jusuf cation
for this differing legal treatment;

(7) Whereas the free broadcasting of programmes is further impeded by the
current legal uncertainty over whether broadcastsing by a satellite whose signals
can be received directly affects the rights in the country of transmission only or in
all countries of reception together; whereas, since communications satellites and
direct satellites are treated alike for copyright purposes, this legal uncertainty now
affects almost all programmes broadcast in the Community by satellite;

(8) Whereas, furthermore, legal certainty, which is a prerequisite for the free
movement of broadcasts within the Community, is missing where programmes
transmitted across frontiers are fed into and retransmitted through cable networks;

(9) Whereas the development of the acquisition of rights on a contractual
basis by authorization is already making a vigorous contribution to the creation of
the desired European audiovisual area; whereas the continuation of such
contractual agreements should be ensured and their smooth application in practice
should be promoted wherever possible;

(10) Whereas at present cable operators in particular cannot be sure that
they have actually acquired all the programme rights covered by such an agreement;

(11) Whereas, lastly, parties in different Member States are not all similarly
bound by obligations which prevent them from refusing without valid reason to
negotiate on the acquisition of the rights necessary for cable distribution or allowing
such negotiations to fail;

(12) Whereas the legal framework for the creation of a single audiovisual
area laid down in Directive 89/552/EEC must, therefore, be supplemented with
reference to copyright;

(13) Whereas, therefore, an end should be put to the differences of treatment
of the transmission of programmes by communications satellite which exist in the
Member States, so that the vital distinction throughout the Community becomes
whether works and other protected subject matter are communicated to the public;
whereas this will also ensure equal treatment of the suppliers of cross-border
broadcasts, regardless of whether they use a direct broadcasting satellite or a
communications satellite;

(14) Whereas the legal uncertainty regarding the rights to be acquired which
impedes cross-border satellite broadcasting should be overcome by defining the
notion of communication to the public by satellite at a Community level; whereas
this definition should at the same time specify where the act of communication
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takes place; whereas such a definition is necessary to avoid the cumulative
application of several national laws to one single act of broadcasting; whereas
communication to the public by satellite occurs only when, and in the Member
State where, the programme-carrying signals are introduced under the control and
responsibility of the broadcasting organization into an uninterrupted chain of
communication leading to the satellite and down towards the earth; whereas normal
technical procedures relating to the programme-carrying signals should not be
considered as interruptions to the chain of broadcasting;

(15) Whereas the acquisition on a contractual basis of exclusive broadcasting
rights should comply with any legislation on copyright and rights related to
copyright in the Member State in which communication to the public by satellite
occurs;

(16) Whereas the principle of contractual freedom on which this Directive is
based will make it possible to continue limiting the exploitation of these rights,
especially as far as certain technical means of transmission or certain language
versions are concerned;

(17) Whereas, in ariving at the amount of the payment to be made for the
rights acquired, the parties should take account of all aspects of the broadcast,
such as the actual audience, the potential audience and the language version;

(18) Whereas the application of the country-of-origin principle contained in
this Directive could pose a problem with regard to existing contracts; whereas this
Directive should provide for a period of five years for existing contracts to be
adapted, where necessary, in the light of the Directive; whereas the said country-
of-origin principle should not, therefore, apply to existing contracts which expire
before 1 January 2000; whereas if by that date parties still have an interest in the
contract, the same parties should be entitled to renegotiate the conditions of the
contract;

(19) Whereas existing international co-production agreements must be
interpreted in the light of the economic purpose and scope envisaged by the
parties upon signature; whereas in the past international co-production agreements
have often not expressly and specifically addressed communication to the public
by satellite within the meaning of this Directive a particular form of exploitation;
whereas the underlying philosophy of many existing international co-production
agreements is that the rights in the co-production are exercised separately and
independently by each co-producer, by dividing the exploitation rights between
them along territorial lines; whereas, as a general rule, in the situation where a
communication to the public by satellite authorized by one co-producer would
prejudice the value of the exploitation rights of another co-producer, the
interpretation of such an existing agreement would normally suggest that the latter
co-producer would have to give his consent to the authorization, by the former co-
producer, of the communication to the public by satellite; whereas the language
exclusivity of the latter co-producer will be prejudiced where the language version
or versions of the communication to the public, including where the version is
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dubbed or subtitled, coincide(s) with the language or the languages widely
understood in the territory allotted by the agreement to the latter co-producer;
whereas the notion of exclusivity should be understood in a wider sense where the
communication to the public by satellite concerns a work which consists merely of
images and contains no dialogue or subtitles; whereas a clear rule is necessary in
cases where the international co-production agreement does not expressly regulate
the division of rights in the specific case of communication to the public by satellite
within the meaning of this Directive;

(20) Whereas communications to the public by satellite from non-member
countries will under certain conditions be deemed to occur within a Member State
of the Community;

(21) Whereas it is necessary to ensure that protection for authors, performers,
producers of phonograms and broadcasting organizations is accorded in all Member
States and that this protection is not subject to a statutory licence system; whereas
only in this way is it possible to ensure that any difference in the level of protection
within the common market will not create distortions of competition;

(22) Whereas the advent of new technologies is likely to have an impacton
both the quality and the quantity of the exploitation of works and other subject
matter;

(23) Whereas in the light of these developments the level of protection
granted pursuant to this Directive to all rightholders in the areas covered by this
Directive should remain under consideration;

(24) Whereas the harmonization of legislation envisaged in this Directive
entails the harmonization of the provisions ensuring a high level of protection of
authors, performers, phonogram producers and broadcasting organizations; whereas
this harmonization should not allow a broadcasting organization to take advantage
of differences in levels of protection by relocating activities, to the detriment of
audiovisual productions;

(25) Wheres the protection provided for rights related to copyright should
be aligned on that contained in Council Directive 92/100/EEC of 19 November 1992
on rental right and lending right and on certain rights related to copyright in the
field of intellectual property * for the purposes of communication to the public by
satellite; whereas, in particular, this will ensure that peformers and phonogram
producers are guaranteed an appropriate remuneration for the communication to
the public by satellite of their performances or phonograms;

(26) Whereas the provisions of Article 4 do not prevent Member States
from extending the presumption set out in Article 2 (5) of Directive 92/100/EEC to
the exclusive rights referred to in Article 4; whereas, furthermore, the provisions of
Article 4 do not prevent Member States from providing for a rebuttable presumption
of the authoriztion of exploitation in respect of the exclusive rights of performers
referred to in that Article, in so far as such presumption is compatible with the

3 0J No L 346, 27. 11. 1992, p. 61.
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International Convention for the Protection of Performers, Producers of Phonograms
and Broadcasting Organizations;

(27) Whereas the cable retransmission of programmes from other Member
States is an act subject to copyright and, as the case may be, rights related to
copyright; whereas the cable operator must, therefore, obtain the authorization
from every holder of rights in each part of the programme retransmitted; whereas,
pursuant to this Directive, the authorizations should be granted contractually unless
a temporary exception is provided for in the case of existing legal licence schemes;

(28) Whereas, in order to ensure that the smooth operation of contractual
arrangements is not called into question by the intervention of outsiders holding
rights in individual parts of the programme, provision should be made, through the
obligation to have recourse to a collecting society, for the exclusive collective
exercise of the authorization right to the extent that this is required by the special
features of cable retransmission; whereas the authorization right as such remains
intact and only the exercise of this right is regulated to some extent, so that the
right to authorize a cable retransmission can still be assigned; whereas this Directive
does not affect the exercise of moral rights;

(29) Whereas the exemption provided for in Article 10 should not limit the
choice of holders of rights to transfer their rights to a collecting society and thereby
have a direct share in the remuneration paid by the cable distributor for cable
retransmission; -

(30) Whereas contractual arrangements regarding the authorization of cable
retransmission should be promoted by additional measures; whereas a party seeking
the conclusion of a general contract should, for its part, be obliged to submit
collective proposals for an agreement; whereas, furthermore, any party shall be
entitled, at any moment, to call upon the assistance of impartial mediators whose
task is to assist negotiations and who may submit proposals; whereas any such
proposals and any opposition thereto should be served on the parties concerned
in accordance with the applicable rules conceming the service of legal documents,
in particular as set out in existing international conventions; whereas, finally, it is
necessary to ensure that the negotiations are not blocked without valid justification
or that individual holders are not prevented without valid justification from taking
part in the negotiations; whereas none of these measures for the promotion of the
acquisition of rights calls into question the contractual nature of the acquisition of
cable retransmission rights; )

(31) Whereas for a transitional period Member States should be allowed to
retain existing bodies with jurisdiction in their territory over cases where the right
to retransmit a programme by cable to the public has been unreasonably refused or
offered on unreasonable terms by a broadcasting organization; whereas it is
understood that the right of parties concerned to be heard by the body should be
guaranteed and that the existence of the body should not prevent the parties
concerned from having normal access to the courts;
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(32) Whereas, however, Community rules are not needed to deal with all of
those matters, the effects of which perhaps with some commercially insignificant
cxceptions, are felt only inside the borders of a single Member State;

(33) Whereas minimum rules should be laid down in order to establish and
guarantee free and uninterrupted cross-border broadcasting by satellite and
simultaneous, unaltered cable retransmission of programmes broadcast from other
Member States, on an essentially contractual basis;

(34) Whereas this Directive should not prejudice further harmonization in
the field of copyright and rights related to copyright and the collective
administration of such rights; whereas the possibility for Member States to regulate

the activities of collecting societies should not prejudice the freedom of contractual
negotiation of the rights provided for in this Directive, on the understanding that
such negotiation takes place within the framework of general or specific national
rules with regard to competition law or the prevention of abuse of monopolies;

(35) Whereas it should, therefore, be for the Member States to supplement
the general provisions needed to achieve the objectives of this Directive by taking
Jegislative and administrative measures in their domestic law, provided that these
do not run counter to the objectives of this Directive and are compatible with
Community law;

(36) Whereas this Directive does not affect the applicability of the
competition rules in Articles 85 and 86 of the Treaty,

HASADOPTED THIS DIRECTIVE:
CHAPTERI
DEFINITIONS
Article 1. Definitions

1. For the purpose of this Directive, ‘satellite’ means any satellilte operating
on frequency bands which, under telecommunications law, are reserved for the
broadcast of signals for reception by the public or which are reserved for closed,
point-to-point communication. In the latter case, however, the circumstances in
which individual reception of the signals takes place must be comparable to those
which apply in the first case.

2. (a) For the purpose of this Directive, ‘communication to the public by
satellite’ means the act of introducing, under the control and responsibility of the
broadcasting organization, the programme-carrying signals intended for reception
by the public into an uninterrupted chain of communication leading to the satellite
and down towards the earth.

(b) The act of communication to the public by satellite occurs solely in the
Member State where, under the control and responsibility of the broadcasting
organization, the programme-carrying signals are introduced into an uninterrupted
chain of communication leading to the satellite and down towards the earth.
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(c) If the programme-carrying signals are encrypted, then there is communica-
tion to the public by satellite on condition that the means for decrypting the broadcast
are provided to the public by the broadcasting organization or with its consent.

(d) Where an act of communication to the public by satellite occurs in a
non-Community State which does not provide the level of protection provided for
under Chapter I,

(i) if the programme-carrying signals are transmitted to the satellite from an
uplink situation situated in a Member State, that act of communication to the public
by satellite shall be deemed to have occurred in that Member State and the rights
provided for under Chapter II shall be exercisable against the person operating the
uplink station; or

(ii) if there is no use of an uplink station situated in a Member State but a
broadcasting organization established in a Member State has commissioned the
act of communication to the public by satellite, that act shall be deemed to have
occured in the Member State in which the broadcasting organization has its principal
establishment in the Community and the rights provided for under Chapter I shall
be exercisable against the broadcasting organization.

3. For the purposes of this Directive, ‘cable retransmission’ means the
simultaneous, unaltered and unabridged retransmission by a cable or microwave
system for reception by the public of an initial transmission from another Member
State, by wire or over the air, including that by satellite, of television or radio
programmes intended for reception by the public.

4. For the purposes of this Directive ‘collecting society’ means any
organization which manages or administers copyright or rights related to copyright
as its sole purpose or as one of its main purposes.

5. For the purposes of this Directive, the principal director of a
cinematographic or audiovisual work shall be considered as its author or one of its
authors. Member States may provide for others to be considered as its co-authors.

CHAPTERII
BROADCASTING OFPROGRAMMES BY SATELLITE

Article 2. Broadcasting right

Member States shall provide an exclusive right for the author to authorize
the communication to the public by satellite of copyright works, subject to the
provisions set out in this chapter.

Article 3. Acquisition of broadcasting rights

1. Member States shall ensure that the authorization referred to in Article 2
may be acquired only be agreeinent.

2. A Member State may provide that a collective agreement between a
collecting society and a broadcasting organization concerning a given category of
works may be extended to rightholders of the same category who are not represented
by the collecting society, provided that:
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- the communication to the public by satellite simulcasts a terrestrial
broadcast by the same broadcaster, and

- the unrepresented rightholder shall, at any time, have the possibility of
excluding the extension of the collective agreement to his works and of exercising
his rights either individually or collectively.

3. Paragraph 2 shall not apply to cinematographic works, including works
created by a process analogous to cinematography.

4. Where the law of a Member State provides for the extension of a collective
agreement in accordance with the provisions of paragraph 2, that Member States
shall inform the Commission which broadcasting organizations are entitled to avail
themselves of that law. The Commission shall publish this information in the Official
Journal of the European Communities (C series).

Article 4. Rights of performers, phonogram producers and broadcasting
organizations

1. For the purposes of communication to the public by satellite, the rights of
performers, phonogram producers and broadcasting organizations shall be
protected in accordance with the provisions of Articles 6, 7, 8 and 10 of Directive
92/100/EEC.

2. For the purposes of paragraph 1, ‘broadcasting by wireless means’ in
Directive 92/100/EEC shall be understood as including communication to the public
by satellite.

3. With regard to the exercise of the rights referred to in paragraph 1, Articles
2(7) and 12 of Directive 92/100/EEC shall apply.

Article 5. Relation between copyright and related rights
Protection of copyright-related rights under this Directive shall leave intact
and shall in no way affect the protection of copyright.

Article 6. Minimum protection

1. Member States may provide for more far-reaching protection for holders of
rights related to copyright than that required by Article 8 of Directive 92/100/EEC.

2. In applying paragraph 1 Member States shall observe the definitions
contained in Article 1 (1) and (2).

Article 7. Transitional provisions

1. With regard to the application in time of the rights referred to in Article 4
(1) of this Directive, Article 13 (1), (2), (6) and (7) of Directive 92/100/EEC shall
apply. Article 13 (4) and (5) of Directive 92/100/EEC shall apply mutatis mutandis.

2. Agreements concerning the exploitation of works and other protected
subject matter which are in force on the date mentioned in Article 14 (1) shall be
subject to the provisions of Articles 1 (2), 2 and 3 as from 1 January 2000 if they
expire after that date.
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3. When an international co-production agreement concluded before the
date mentioned in Article 14 (1) between a co-producer from 2 Member State and
one or more co-producers from other Member States or third countries expressly
provides for a system of division of exploitation rights between the co-producers
by geographical areas for all means of communication to the public, without
distinguishing the arrangement applicable to communication to the public by satellite
from the provisions applicable to the other means of communication, and where
communication to the public by satellite of the co-production would prejudice the
exclusivity, in particular the language exclusivity, of one of the co-producers or his
assignees in a given territory, the authorization by one of the co-producers or his
assignees for a communication to the public by satellite shall require the prior
consent of the holder of that exclusivity, whether co-producer or assignee.

CHAPTER Il CABLE RETRANSMISSION

Article 8. Cable retransmission right

1. Member States shall ensure that when programmes from other Member
States are retransmitted by cable in their territory the applicable copyright and
related rights are observed and that such retransmission takes place on the basis
of individual or collective contractual agreements between copyright owners,
holders of related rights and cable operators.

2. Notwithstanding paragraph 1, Member States may retain until 31 December
1997 such statutory licence systems which are in operation or expressly provided
for by national law on 31 July 1991.

Article 9. Exercise of the cable retransmission right

1. Member States shall ensure that the right of copyright owners and holders
or related rights to grant or refuse authorization to a cable operator for a cable
retransmission may be exercised only through a collecting society.

2. Where a rightholder has not transferred the management of his rights to
a collecting society, the collecting society which manages rights of the same category
shall be deemed to be mandated to manage his rights. Where more than one
collecting society manages rights of that category, the rightholder shall be free to
choose which of those collecting societies is deemed to be mandated to manage
his rights. A rightholder referred to in this paragraph shall have the same rights and
obligations resulting from the agreement between the cable operator and the
collecting society which is deemed to be mandated to manage his rights as the
rightholders who have mandated that collecting society and he shall be able to
claim those rights within a period, to be fixed by the Member State concerned,
which shall not be shorter than three years from the date of the cable retransmission
which includes his work or other protected subject matter.

3. A Member State may provide that, when a rightholder authorizes the
initial transmission within its territory of a work or other protected subject matter,
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he shall be deemed to have agreed not to exercise his cable retransmission rights
on an individual basis but to exercise them in accordance with the provisions of
this Directive.

Article 10. Exercise of the cable retransmission right by broadcasting
organizations

Member States shall ensure that Article 9 does not apply to the rights
exercised by a broadcasting organization in respect of its own transmission,
irrespective of whether the rights concemed are its own or have been transferred
to it by other copyright owners and/or holders of related rights.

Article 11. Mediators

1. Where no agreement is concluded regarding authorization of the cable
retransmission of a broadcast. Member States shall ensure that either party may
call upon the assistance of one or more mediators.

2. The task of the mediators shall be to provide assistance with negotiation.
They may also submit proposals to the parties.

3. It shall be assumed that all the parties accept a proposal as referred to in
paragraph 2 if none of them expresses its opposition within a period of three
months. Notice of the proposal and of any opposition thereto shall be served on
the parties concerned in accordance with the applicable rules concerning the service
of legal documents. '

4. The mediators shall be so selected that their independence and impartiality
are beyond reasonable doubt.

Article 12. Prevention of the abuse of negotiating positions

1. Member States shall ensure by means of civil or administrative law, as
appropriate, that the parties enter and conduct negotiations regarding authorization
for cable retransmission in good faith and do not prevent or hinder negotiation
without valid justification.

2. A Member State which, on the date mentioned in Article 14 (1), has a body
with jurisdiction in its territory over cases where the right to retransmit a programme
by cable to the public in that Member State has been unreasonably refused or
offered on unreasonable terms by a broadcasting organization may retain that
body.

3. Paragraph 2 shall apply for a transitional period of eight years from the
date mentioned in Article 14 (1).

CHAPTERIV GENERAL PROVISIONS
Article 13, Collective administration of rights

This Directive shall be without prejudice to the regulation of the activities
of collecting societies by the Member States,
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Article 14. Final provisions

1. Member States shall bring into force the laws, regulations and
administrative provisions necessary to comply with this Directive before 1 January
1995. They shall immediately inform the Commission thereof.

When Member States adopt these measures, the latter shall contain a
reference to this Directive or shall be accompanied by such reference at the time of
their official publication. The methods of making such a reference shall be laid
down by the Member States.

2. Member States shall communicate to the Commission the provisions of -
national law which they adopt in the field covered by this Directive.

3. Not later than 1 January 2000, the Commission shall submit to the European
Parliament, the Council and the Economic and Social Committee a report on the
application of this Directive and, if necessary, make further proposals to adapt it to
developments in the audio and audiovisual sector.

Acrticle 15 .This Directive is addressed to the Member States.
Done at Brussels, 27 September 1993.
For the Council

The President
R.URBAIN
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DIRECTIVE 2006/116/EC OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL OF 12 DECEMBER 2006 ON THE TERM OF PROTECTION OF
COPYRIGHT AND CERTAIN RELATED RIGHTS (CODIFIED VERSION)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN
UNION,

Having regard to the Treaty establishing the European Community, and in
particular Articles 47(2), 55 and 95 thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the European Economic and Social
Committee !,

Acting in accordance with the procedure laid down in Article 251 of the
Treaty?,

Whereas:

(1) Council Directive 93/98/EEC of 29 October 1993 harmonising the term of
protection of copyright and certain related rights ? has been substantially amended".
In the interests of clarity and rationality the said Directive should be codified.

(2) The Berne Convention for the protection of literary and artistic works
and the International Convention for the protection of performers, producers of
phonograms and broadcasting organisations (Rome Convention) lay down only
minimum terms of protection of the rights they refer to, leaving the Contracting
States free to grant longer terms. Certain Member States have exercised this
entitlement. In addition, some Member States have not yet become party to the
Rome Convention.

(3) There are consequently differences between the national laws governing
the terms of protection of copyright and related rights, which are liable to impede
the free movement of goods and freedom to provide services and to distort
competition in the common market. Therefore, with a view to the smooth operation
of the internal market, the laws of the Member States should be harmonised so as
to make terms of protection identical throughout the Community.

(4) It is important to lay down not only the terms of protection as such, but
also certain implementing arrangements, such as the date from which each term of
protection is calculated.

(5) The provisions of this Directive should not affect the application by the
Member States of the provisions of Article 14 bis (2)(b), (c) and (d) and (3) of the
Beme Convention.

! Opinion of 26 October 2006 (not yet published in the Official Journal).

2 Opinion of the European Parliament of 12 October 2006 (not yet published in the
Official Journal) and Council Decision of 30 November 2006.

3OJ L 290, 24.11.1993, p. 9. Directive as amended by Directive 2001/ 29/EC of the
European Parliament and of the Council (OJ L 167, 22.6.2001, p. 10).

¢See Annex [, Part A.
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(6) The minimum term of protection laid down by the Beme Convention,
namely the life of the author and 50 years after his death, was intended to provide
protection for the author and the first two generations of his descendants. The
average lifespan in the Community has grown longer, to the point where this term
is no longer sufficient to cover two generations.

(7) Certain Member States have granted a term longer than 50 years after the
death of the author in order to offset the effects of the world wars on the exploitation
of authors® works.

(8) For the protection of related rights certain Member States have introduced
a term of 50 years after lawful publication or lawful communication to the public.

(9) The Diplomatic Conference held in December 1996, under the auspices
of the World Intellectual Property Organization (WIPO), led to the adoption of the
WIPO Performances and Phonograms Treaty, which deals with the protection of
performers and producers of phonograms. This Treaty took the form of a substantial
up-date of the international protection of related rights.

(10) Due regard for established rights is one of the general principles of law
protected by the Community legal order. Therefore, the terms of protection of
copyright and related rights established by Community law cannot have the effect
of reducing the protection enjoyed by rightholders in the Community before the
entry into force of Directive 93/98/ EEC. In order to keep the effects of transitional
measures to a minimum and to allow the internal market to function smoothly, those
terms of protection should be applied for long periods.

(11) The level of protection of copyright and related rights should be high,
since those rights are fundamental to intellectual creation. Their protection ensures
the maintenance and development of creativity in the interest of authors, cultural
industries, consumers and society as a whole.

(12) In order to establish a high level of protection which at the same time
meets the requirements of the internal market and the need to establish a legal
environment conducive to the harmonious development of literary and artistic
creation in the Community, the term of protection for copyright should be harmonised
at 70 years after the death of the author or 70 years after the work is lawfully made
available to the public, and for related rights at 50 years after the event which sets
the term running.

(13) Collections are protected according to Article 2(5) of the Berne
Convention when, by reason of the selection and arrangement of their content,
they constitute intellectual creations. Those works are protected as such, without
prejudice to the copyright in each of the works forming part of such collections.
Consequently, specific terms of protection may apply to works included in
collections.

(14) In all cases where one or more physical persons are identified as authors,
the term of protection should be calculated after their death. The question of
authorship of the whole or a part of a work is a question of fact which the national
courts may have to decide.
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(15) Terms of protection should be calculated from the first day of January
of the year following the relevant event, as they are in the Berme and Rome
Conventions.

(16) The protection of photographs in the Member States is the subject of
varying regimes. A photographic work within the meaning of the Berne Convention
is to be considered original if it is the author’s own intellectual creation reflecting
his personality, no other criteria such as merit or purpose being taken into account.
The protection of other photographs should be left to national law.

(17) In order to avoid differences in the term of protection as regards related
rights it is necessary to provide the same starting point for the calculation of the
term throughout the Community. The performance, fixation, transmission, lawful
publication, and lawful communication to the public, that is to say the means of
making a subject of a related right perceptible in all appropriate ways to persons in
general, should be taken into account for the calculation of the term of protection
regardless of the country where this performance, fixation, transmission, lawful
publication, or lawful communication to the public takes place.

(18) The rights of broadcasting organisations in their broadcasts, whether
these broadcasts are transmitted by wire or over the air, including by cable or
satellite, should not be perpetual. It is therefore necessary to have the term of
protection running from the first transmission of a particular broadcast only. This
provision is understood to avoid a new term running in cases where a broadcast is
identical to a previous one.

(19) The Member States should remain free to maintain or introduce other
rights related to copyright in particular in relation to the protection of critical and
scientific publications. In order to ensure transparency at Community level, it is
however necessary for Member States which introduce new related rights to notify
the Commission.

(20) It should be made clear that this Directive does not apply to moral
rights.

(21) For works whose country of origin within the meaning of the Berne
Convention is a third country and whose author is not a Community national,
comparison of terms of protection shouid be applied, provided that the term accorded
in the Community does not exceed the term laid down in this Directive.

(22) Where a rightholder who is not a Community national qualifies for
protection under an international agreement, the term of protection of related rights
should be the same as that laid down in this Directive. However, this term should
not exceed that fixed in the third country of which the rightholder is a national.

(23) Comparison of terms should not result in Member States being brought
into conflict with their international obligations.

(24) Member States should remain free to adopt provisions on the
interpretation, adaptation and further execution of contracts on the exploitation of
protected works and other subject matter which were concluded before the extension
of the term of protection resulting from this Directive.
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(25) Respect of acquired rights and legitimate expectations is part of the
Community legal order. Member States may provide in particular that in certain
circumstances the copyright and related rights which are revived pursuant to this
Directive may not give rise to payments by persons who undertook in good faith
the exploitation of the works at the time when such works lay within the public
domain.

(26) This Directive should be without prejudice to the obligations of the
Member States relating to the time-limits

for transposition into national law and application of the Directives, as set
out in Part B of Annex ],

HAVE ADOPTED THIS DIRECTIVE:

Article 1.Duration of authors’ rights

1. The rights of an author of a literary or artistic work within the meaning
of Article 2 of the Berne Convention shall run for the life of the author and for 70
years after his death, irrespective of the date when the work is lawfully made
available to the public.

2. In the case of a work of joint authorship, the term referred to in paragraph
1 shall be calculated from the death of the last surviving author.

3. In the case of anonymous or pseudonymous works, the term of protection
shall run for 70 years after the work is lawfully made available to the public.
However, when the pseudonym adopted by the author leaves no doubt as to his
identity, or if the author discloses his identity during the period referred to in the
first sentence, the term of protection applicable shall be that laid down in
paragraph 1.

4. Where a Member State provides for particular provisions on copyright
in respect of collective works or for a legal person to be designated as the
rightholder, the term of protection shall be calculated according to the provisions
of paragraph 3, except if the natural persons who have created the work are
identified as such in the versions of the work which are made available to the
public. This paragraph is without prejudice to the rights of identified authors
whose identifiable contributions are included in such works, to which
contributions paragraph 1 or 2 shall apply.

5. Where a work is published in volumes, parts, instalments, issues or
episodes and the term of protection runs from the time when the work was lawfully
made available to the public, the term of protection shall run for each such item
separately.

6. In the case of works for which the term of protection is not calculated
from the death of the author or authors and which have not been lawfully made
available to the public within 70 years from their creation, the protection shall
terminate.
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Article 2. Cinematographic or audiovisual works

1. The principal director of a cinematographic or audiovisual work shall be
considered as its author or one.of its authors. Member States shall be free to
designate other co-authors.

2. The term of protection of cinematographic or audiovisual works shall
expire 70 years after the death of the last of the following persons to survive,
whether or not these persons are designated as co-authors: the principal director,
the author of the screenplay, the author of the dinlogue and the composer of music
specifically created for use in the cinematographic or audiovisual work.

Article 3. Duration of related rights

1. The rights of performers shall expire 50 years after the date of the
performance. However, if a fixation of the performance is lawfully published or
lawfully communicated to the public within this period, the rights shall expire 50
years from the date of the first such publication or the first such communication to
the public, whichever is the earlier.

2. The rights of producers of phonograms shall expire 50 years after the
fixation is made. However, if the phonogram has been lawfully published within
this period, the said rights shall expire 50 years from the date of the first lawful
publication. If no lawful publication has taken place within the period mentioned in
the first sentence, and if the phonogram has been lawfully communicated to the
public within this period, the said rights shall expire 50 years from the date of the
first lawful communication to the public. However, this paragraph shall not have
the effect of protecting anew the rights of producers of phonograms where, through
the expiry of the term of protection granted them pursuant to Article 3(2) of Directive
93/98/EEC in its version before amendment by Directive 2001/29/EEC, they were no
longer protected on 22 December 2002.

3. The rights of producers of the first fixation of a film shall expire 50 years
after the fixation is made. However, if the film is lawfully published or lawfully
communicated to the public during this period, the rights shall expire 50 years from
the date of the first such publication or the first such communication to the public,
whichever is the earlier. The term “film’ shall designate a cinematographic or
audiovisual work or moving images, whether or not accompanied by sound.

4. The rights of broadcasting organisations shall expire 50 years after the
first transmission of a broadcast, whether this broadcast is transmitted by wire or
over the air, including by cable or satellite.

Article 4. Protection of previously unpublished works

Any person who, after the expiry of copyright protection, for the first time
lawfully publishes or lawfully communicates to the public a previously unpublished
work, shall benefit from a protection equivalent to the economic rights of the
author. The term of protection of such rights shall be 25 years from the time when
the work was first lawfully published or lawfully communicated to the public.
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Article 5. Critical and scientific publications

Member States may protect critical and scientific publications of works
which have come into the public domain. The maximum term of protection of such
rights shall be 30 years from the time when the publication was first lawfully
published.

Article 6. Protection of photographs

Photographs which are original in the sense that they are the author’s own
intellectual creation shall be protected in accordance with Article 1. No other criteria
shall be applied to determine their eligibility for protection. Member States may
provide for the protection of other photographs.

Article 7. Protection vis-a-vis third countries

1. Where the country of origin of a work, within the meaning of the Berne
Convention, is a third country, and the author of the work is not a Community
national, the term of protection granted by the Member States shall expire on the
date of expiry of the protection granted in the country of origin of the work, but
may not exceed the term laid down in Article 1.

2. The terms of protection laid down in Article 3 shall also apply in the case
of rightholders who are not Community nationals, provided Member States grant
them protection. However, without prejudice to the international obligations of the
Member States, the term of protection granted by Member States shall expire no
later than the date of expiry of the protection granted in the country of which the
rightholder is a national and may not exceed the term laid down in Article 3.

3. Member States which, on 29 October 1993, in particular pursuant to their
international obligations, granted a longer term of protection than that which would
result from the provisions of paragraphs 1 and 2 may maintain this protection until
the conclusion of international agreements on the term of protection of copyright
or related rights.

Article 8. Calculation of terms

The terms laid down in this Directive shall be calculated from the first day of
January of the year following the event which gives rise to them.

Article 9. Moral rights

This Directive shall be without prejudice to the provisions of the Member
States regulating moral rights.

Article 10. Application in time

1. Where a term of protection which is longer than the corresponding term
provided for by this Directive was already running in a Member State on 1 July
1995, this Directive shall not have the effect of shortening that term of protection in
that Member State.
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2. The terms of protection provided for in this Directive shall apply to all
works and subject matter which were protected in at least one Member State on the
date referred to in paragraph 1, pursuant to national provisions on copyright or
related rights, or which meet the criteria for protection under [Council Directive 92/
100/EEC of 19 November 1992 on rental right and lending right and on certain rights
related to copyright in the field of intellectual property] .

3. This Directive shall be without prejudice to any acts of exploitation
performed before the date referred to in paragraph 1. Member States shall adopt the
necessary provisions to protect in particular acquired rights of third parties.

4. Member States need not apply the provisions of Article 2(1) to
cinematographic or audiovisual works created before I July 1994.

Article 11. Notification and communication

1. Member States shall immediately notify the Commission of any
governmental plan to grant new related rights, including the basic reasons for their
introduction and the term of protection envisaged.

2. Member States shall communicate to the Commission the texts of the
provisions of internal law which they adopt in the field governed by this Directive.

Article 12. Repeal

Directive 93/98/EEC is hereby repealed, without prejudice to the obligations
of the Member States relating to the time-limits for transposition into national law,
as set out in Part B of Annex I, of the Directives, and their application. References
made to the repealed Directive shall be construed as being made to this Directive
and should be read in accordance with the correlation table in Annex II.

Article 13. Entry into force
This Directive shall enter into force on the twentieth day following that of

its publication in the Official Journal of the European Union.

Article 14. Addressees
This Directive is addressed to the Member States.

Done at Strasbourg, the 12 December 2006.

Done at Strasbourg, 12 December 2006.

For the European Parliament For the Council
The President The President
J.BORRELL FONTELLES M. PEKKARINEN

¢QJ L 346,27.11.1992, p. 61. Directive as last amended by Directive 2001/29/EC.
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ANNEXI

PART A
Repealed Directive with its amendment

Council Directive 93/98/EEC
(OJL290,24.11.1993,p.9)

Atticle 11(2) only
Directive 2001/29/EC of the European Parliament and of the Council
(OJL167,22.62001, p. 10)

PARTB
List of time-limits for transposition into national law and application
(referred to in Article 12)

Directive Time-limit for transposition Date of application
93/98/EEC 1July 1995 (Articles1to 11) 19 November 1993 (Article 12)
1 July 1997 at the latest as regards
Article 2(1) (Article 10(5))

2001/29/EC 22 December 2002
ANNEX I
Correlation Table
Directive 93/98/EEC This Directive

Articles 1to 9

Article 10(1) to (4)

Article 10(5)

Article 11

Article 12

Article 13(1), first subparagraph
Article 13(1), second subparagraph
Article 13(1), third subparagraph
Article 13(2)

Article 14

Articles 1to 9
Article 10(1) to (4)
Article 11(1)
Article 11(2)

Article 12
Article 13
Article 14
Annex 1
Annex 1
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DIRECTIVE 2011/77/EU OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCILOF27 SEPTEMBER 2011 AMENDING DIRECTIVE 2006/116/EC
ON THE TERM OF PROTECTION OF COPYRIGHT AND CERTAIN
RELATEDRIGHTS

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN
UNION,

Having regard to the Treaty on the Functioning of the European Union, and
in particular Articles 53(1), 62 and 114 thereof,

Having regard to the proposal from the European Commission,

Having regard to the opinion of the European Economic and Social Committee’,

Acting in accordance with the ordinary legislative procedure 2,

Whereas:

(1) Under Directive 2006/116/EC of the European Parliament and of the
Council 3, the term of protection for performers and producers of phonograms is 50
years.

(2) In the case of performers this period starts with the performance or,
when the fixation of the performance is lawfully published or lawfully communicated
to the public within 50 years after the performance is made, with the first such
publication or the first such communication to the public, whichever is the earliest.

(3) For phonogram producers the period starts with the fixation of the
phonogram or its lawful publication within 50 years after fixation, or, if it is not so
published, its lawful communication to the public within 50 years after fixation.

(4) The socially recognised importance of the creative contribution of
performers should be reflected in a level of protection that acknowledges their
creative and artistic contribution.

(5) Performers generally start their careers young and the current term of
protection of 50 years applicable to fixations of performances often does not protect
their performances for their entire lifetime. Therefore, some performers face an
income gap at the end of their lifetime. In addition, performers are often unable to
rely on their rights to prevent or restrict an objectionable use of their performances
that may occur during their lifetime.

(6) The revenue derived from the exclusive rights of reproduction and
making available, as provided for in Directive 2001/29/EC of the European Parliament
and of the Council of 22 May 2001 on the harmonisation of certain aspects of
copyright and related rights in the information society ¢, as well as fair
compensation for reproductions for private use within the meaning of that
Directive, and from the exclusive rights of distribution and rental within the

1 0J C 182, 4.8.2009, p. 36.

1 Position of the European Parliament of 23 April 2009 (OJ C 184 E, 8.7.2010, p. 331)
and Decision of the Council of 12 September 2011.

Y0QJ L 372,27.12.2006, p. 12.

“0J L 167, 22.6.2001, p. 10.
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meaning of Directive 2006/115/EC of the European Parliament and of the Council
of 12 December 2006 on rental right and lending right and on certain rights related
to copyright in the field of intellectual property , should be available to performers
for at least their lifetime.

(7) The term of protection for fixations of performances and for phonograms
should therefore be extended to 70 years after the relevant event.

(8) The rights in the fixation of the performance should revert to the performer
if @ phonogram producer refrains from offering for sale in sufficient quantity, EN
11.10.2011 Official Journal of the European Union L 265/1 within the meaning of the
International Convention on the Protection of Performers, Producers of Phonograms
and Broadcasting Organisations, copies of a phonogram which, but for the term
extension, would be in the public domain, or refrains from making such a phonogram
available to the public. That option should be available on expiry of a reasonable
period of time for the phonogram producer to carry out both of these acts of
exploitation. The rights of the phonogram producer in the phonogram should
therefore expire, in order to avoid a situation in which these rights would coexist
with those of the performer in the fixation of the performance while the latter rights
are no longer transferred or assigned to the phonogram producer.

(9) Upon entering into a contractual relationship with a phonogram producer,
performers normally have to transfer or assign to the phonogram producer their
exclusive rights of reproduction, distribution, rental and making available of fixations
of their performances. In exchange, some performers are paid an advance on royalties
and enjoy payments only once the phonogram producer has recouped the initial
advance and made any contractually defined deductions. Other performers transfer
or assign their exclusive rights in retum for a one-off payment (non-recurring
remuneration). This is particularly the case for performers who play in the
background and do not appear in the credits (non-featured performers) but
sometimes also for performers who appear in the credits (featured performers).

(10) In order to ensure that performers who have transferred or assigned
their exclusive rights to phonogram producers actually benefit from the term
extension, a series of accompanying measures should be introduced.

(11) A first accompanying measure should be the imposition on phonogram
producers of an obligation to set aside, at least once a year, a sum corresponding
to 20 % of the revenue from the exclusive rights of distribution, reproduction and
making available of phonograms. ‘Revenue’ Means the revenue derived by the
phonogram producer before deducting costs.

(12) Payment of those sums should be reserved solely for the benefit of
performers whose performances are fixed in a phonogram and who have transferred
or assigned their rights to the phonogram producer in return for a one-off payment.
The sums set aside in this manner should be distributed to non-featured performers
at least once a year on an individual basis. Such distribution should be entrusted

$OJ L 376, 27.12.2006, p. 28.
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to collecting societies and national rules on non-distributable revenue may be
applied. In order to avoid the imposition of a disproportionate burden in the collection
and administration of that revenue, Member States should be able to regulate the
extent to which micro-enterprises are subject to the obligation to contribute where
such payments would appear unreasonable in relation to the costs of collecting
and administering such revenue.

(13) However, Article 5 of Directive 2006/115/EC already grants performers
an unwaivable right to equitable remuneration for the rental of, inter alia,
phonograms. Likewise, in contractual practice performers do not usually transfer
or assign to phonogram producers their rights to claim a single equitable
remuneration for broadcasting and communication to the public under Article 8(2)
of Directive 2006/115/EC and to fair compensation for reproductions for private
use under point (b) of Article 5(2) of Directive 2001/29/EC. Therefore, in the
calculation of the overall amount to be dedicated by a phonogram producer to
payments of the supplementary remuneration, no account should be taken of
revenue which the phonogram producer has derived from the rental of phonograms,
of the single equitable remuneration received for broadcasting and communication
to the public or of the fair compensation received for private copying.

(14) A second accompanying measure designed to rebalance contracts
whereby performers transfer their exclusive rights on a royalty basis to a phonogram
producer, should be a ‘clean slate’ for those performers who have assigned their
above-mentioned exclusive rights to phonogram producers in return for royalties
or remuneration. In order for performers to benefit fully from the extended term of
protection, Member States should ensure that, under agreements between
phonogram producers and performers, a royalty or remuneration rate unencumbered
by advance payments or contractually defined deductions is paid to performers
during the extended period.

(15) For the sake of legal certainty it should be provided that, in the absence
of clear indications to the contrary in the contract, a contractual transfer or
assignment of rights in the fixation of the performance concluded before the date
by which Member States are to adopt measures implementing this Directive shall
continue to produce its effects for the extended term.

(16) Member States should be able to provide that certain terms in those
contracts which provide for recurring payments can be renegotiated for the benefit
of performers. Member States should have procedures in place to cover the
eventuality that the renegotiation fails.

(17) This Directive should not affect national rules and agreements which
are compatible with its provisions, such as collective agreements concluded in
Member States between organisations representing performers and organisations
representing producers.

(18) In some Member States, musical compositions with words are given a
single term of protection, calculated from the death of the last surviving author,
while in other Member States separate terms of protection apply for music and
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lyrics. Musical compositions with words are overwhelmingly co-written. For
example, an opera is often the work of a librettist and a composer. Moreover, in
musical genres such as jazz, rock and pop music, the creative process is often
collaborative in nature.

(19) Consequently, the harmonisation of the term of protection in respect of
musical compositions with words the lyrics and music of which were created in
order to be used together is incomplete, giving rise to obstacles to the free movement
of goods and services, such as cross-border collective management services. In
order to ensure the removal of such obstacles, all such works in protection at the
date by which the Member States are required to transpose this Directive should
have the same harmonised term of protection in all Member States.

(20) Directive 2006/116/EC should therefore be amended accordingly.

(21) Since the objectives of the accompanying measures cannot be
sufficiently achieved by the Member States, inasmuch as national measures in that
field would either lead to distortion of competition or affect the scope of exclusive
rights of the phonogram producer which are defined by Union legislation, and can
therefore be better achieved at Union level, the Union may adopt measures, in
accordance with the principle of subsidiarity as set outin Article 5 of the Treaty on
European Union. In accordance with the principle of proportionality, as set out in
that Article, this Directive does not go beyond what is necessary in order to achieve
those objectives.

(22) In accordance with point 34 of the interinstitutional agreement on better
law-making ¢, Member States are encouraged to draw up, for themselves and in the
interests of the Union, their own tables which will, as far as possible, illustrate the
correlation between this Directive and their transposition measures, and to make
them public,

HAVE ADOPTED THIS DIRECTIVE:

Article . Amendments to Directive 2006/116/EC

Directive 2006/1 16/EC is hereby amended as follows:

(1) The following paragraph shall be added to Article 1:

*7. The term of protection of a musical composition with words shall expire
70 years after the death of the last of the following persons to survive, whether or
not those persons are designated as co-authors: the author of the lyrics and the
composer of the musical composition, provided that both contributions were
specifically created for the respective musical composition with words.’.

(2) Article 3 shall be amended as follows:

(a) in paragraph 1, the second sentence shall be replaced by the following:

‘However,

— if a fixation of the performance otherwise than in a phonogram is lawfully
published or lawfully communicated to the public within this period, the rights

¢0J C 321, 31.12.2003, p. 1.
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shall expire 50 years from the date of the first such publication or the first such
communication to the public, whichever is the earlier,

— if a fixation of the performance in a phonogram is lawfully published or
lawfully communicated to the public within this period, the rights shall expire 70
years from the date of the first such publication or the first such communication to
the public, whichever is the earlier.’;

(b) in the second and third sentences of paragraph 2, the number 50’ shall
be replaced by ‘70’;

(c) the following paragraphs shall be inserted:

‘2a. If, 50 years after the phonogram was lawfully published or, failing such
publication, 50 years after it was lawfully communicated to the public, the
phonogram producer does not offer copies of the phonogram for sale in sufficient
quantity or does not make it available to the public, by wire or wireless means, in
such a way that members of the public may access it from a place and at a time
individually chosen by them, the performer may terminate the contract by which
the performer has transferred or assigned his rights in the fixation of his performance
to a phonogram producer (hereinafter a “contract on transfer or assignment”). The
right to terminate the contract on transfer or assignment may be exercised if the
producer, within a year from the notification by the performer of his intention to
terminate the contract on transfer or assignment pursuant to the previous sentence,
fails to carry out both of the acts of exploitation referred to in that sentence. This
right to terminate may not be waived by the performer. Where a phonogram contains
the fixation of the performances of a plurality of performers, they may terminate
their contracts on transfer or assignment in accordance with applicable national
law. If the contract on transfer or assignment is terminated pursuant to this
paragraph, the rights of the phonogram producer in the phonogram shall expire.

2b. Where a contract on transfer or assignment gives the performer a right
to claim a non-recurring remuneration, the performer shall have the right to obtain
an annual supplementary remuneration from the phonogram producer for each full
year immediately following the 50th year after the phonogram was lawfully published
or, failing such publication, the 50th year after it was lawfully communicated to the
public. The right to obtain such annual supplementary remuneration may not be
waived by the performer.

2c. The overall amount to be set aside by a phonogram producer for payment
of the annual supplementary remuneration referred to in paragraph 2b shall
correspond to 20 % of the revenue which the phonogram producer has derived,
during the year preceding that for which the said remuneration is paid, from the
reproduction, distribution and making available of the phonogram in question,
following the 50th year after it was lawfully published or, failing such publication,
the 50th year after it was lawfully communicated to the public.

Member States shall ensure that phonogram producers are required on
request to provide to performers who are entitled to the annual supplementary
remuneration referred to in paragraph 2b any information which may be necessary
in order to secure payment of that remuneration.
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2d. Member States shall ensure that the right to obtain an annual
supplementary remuneration as referred to in paragraph 2b is administered by
collecting societies.

2e. Where a performer is entitled to recurring payments, neither advance
payments nor any contractually defined deductions shall be deducted from the
payments made to the performer following the 50th year after the phonogram was
lawfully published or, failing such publication, the 50th year after it was lawfully
communicated to the public.’.

(3) The following paragraphs shall be added to Article 10:

‘5. Article 3(1) to (2¢) in the version thereof in force on 31 October 2011 shall
apply to fixations of performances and phonograms in regard to which the performer
and the phonogram producer are still protected, by virtue of those provisions in
the version thereof in force on 30 October 2011, as at | November 2013 and to
fixations of performances and phonograms which come into being after that date,

6. Article 1(7) shall apply to musical compositions with words of which at
least the musical composition or the lyrics are protected in at least one Member
State on 1 November 2013, and to musical compositions with words which come
into being after that date.

The first subparagraph of this paragraph shall be without prejudice to any
acts of exploitation performed before 1 November 2013. Member States shall adopt
the necessary provisions to protect, in particular, acquired rights of third parties.’.

(4) The following Article shall be inserted:

‘Article 10a

Transitional measures

1. In the absence of clear contractual indications to the contrary, a contract
on transfer or assignment concluded before 1 November 2013 shall be deemed to
continue to produce its effects beyond the moment at which, by virtue of Article
3(1) in the version thereof in force on 30 October 2011, the performer would no
longer be protected.

2. Member States may provide that contracts on transfer or assignment
which entitle a performer to recurring payments and which are concluded before 1
November 2013 can be modified following the 50th year after the phonogram was
lawfully published or, failing such publication, the 50th year after it was lawfully
communicated to the public.’.

Article 2. Transposition

1. Member States shall bring into force the laws, regulations and
administrative provisions necessary to comply with this Directive by 1 November
2013. They shall forthwith inform the Commission thereof.

When Member States adopt those measures, they shall contain a reference
to this Directive or shall be accompanied by such a reference on the occasion of
their official publication. The methods of making such reference shall be laid down
by Member States.
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2. Member States shall communicate to the Commission the text of the main
provisions of national law which they adopt in the field covered by this Directive.

Article 3. Reporting

1. By 1 November 2016, the Commission shall submit to the European
Parliament, the Council and the European Economic and Social Committee a report
on the application of this Directive in the light of the development of the digital
market, accompanied, where appropriate, by a proposal for the further amendment
of Directive 2006/116/EC.EN L 265/4 Official Journal of the European Union
11.102011

2. By 1 January 2012, the Commission shall submit a report to the European
Parliament, the Council and the European Economic and Social Committee,
assessing the possible need for an extension of the term of protection of rights to
performers and producers in the audiovisual sector. If appropriate, the Commission
shall submit a proposal for the further amendment of Directive 2006/116/EC.

Article 4. Entry into force

This Directive shall enter into force on the 20th day following its publication
in the Official Journal of the European Union.

Article 5. Addressces
This Directive is addressed to the Member States.

Done at Strasbourg,

27 September 2011,
For the European Parliament For the Council
The President The President
J.BUZEK M. DOWGIELEWICZ
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DIRECTIVE 96/9/EC OF THE EUROPEAN PARLIAMENT AND
OFTHE COUNCILOF 11 MARCH 1996 ON THE LEGAL
PROTECTION OF DATABASES

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN
UNION,

Having regard to the Treaty establishing the European Community, and in
particular Article 57 (2), 66 and 100a thereof,

Having regard to the proposal from the Commission !,

Having regard to the opinion of the Economic and Social Committee 2,

Acting in accordance with the procedure laid down in Article 189b of the
Treaty?,

(1) Whereas databases are at present not sufficiently protected in all Member
States by existing legislation; whereas such protection, where it exists, has different
attributes;

(2) Whereas such differences in the legal protection of databases offered by
the legislation of the Member States have direct negative effects on the functioning
of the internal market as regards databases and in particular on the freedom of natural
and legal persons to provide on-line database goods and services on the basis of
harmonized legal arrangements throughout the Community; whereas such differences
could well become more pronounced as Member States introduce new legislation in
this field, which is now taking on an increasingly international dimension;

(3) Whereas existing differences distorting the functioning of the internal
market need to be removed and new ones prevented from arising, while differences
not adversely affecting the functioning of the internal market or the development
of an information market within the Community need not be removed or prevented
from arising;

(4) Whereas copyright protection for databases exists in varying forms in
the Member States according to legislation or case-law, and whereas, if differences
in legislation in the scope and conditions of protection remain between the Member
States, such unharmonized intellectual property rights can have the effect of
preventing the free movement of goods or services within the Community;

(5) Whereas copyright remains an appropriate form of exclusive right for
authors who have created databases;

(6) Whereas, nevertheless, in the absence of a harmonized system of unfair-
competition legislation or of case-law, other measures are required in addition to

' OJ No C 156, 23. 6. 1992, p. 4 and OJ No C 308, 15. 11.1993, p. 1.

20JNoC19,25.1.1993, p. 3.

3 Opinion of the European Parliament of 23 June 1993 (OJ No C 194, 19. 7. 1993, p.
144), Common Position of the Council of 10 July 1995 (OJ No C 288, 30. 10. 1995, p. 14),
Decision of the European Parliament of 14 December 1995 (OJ No C 17, 22 1. 1996) and
Council Decision of 26 February 1996.
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prevent the unauthorized extraction and/or re-utilization of the contents of a
database;

(7) Whereas the making of databases requires the investment of considerable
human, technical and financial resources while such databases can be copied or
accessed at a fraction of the cost needed to design them independently;

(8) Whereas the unauthorized extraction and/or re-utilization of the contents
of a database constitute acts which can have serious economic and technical
consequences;

(9) Whereas databases are a vital tool in the development of an information -
market within the Community; whereas this tool will also be of use in many other
fields;

(10) Whereas the exponential growth, in the Community and worldwide, in
the amount of information generated and processed annually in all sectors of
commerce and industry calls for investment in all the Member States in advanced
information processing systems;

(11) Whereas there is at present a very great imbalance in the level of
investment in the database sector both as between the Member States and between
the Community and the world’s largest database-producing third countries;

(12) Whereas such an investment in modern information storage and
processing systems will not take place within the Community unless a stable and
uniform legal protection regime is introduced for the protection of the rights of
mabkers of databases;

(13) Whereas' this Directive protects collections, sometimes called
‘compilations’, of works, data or other materials which are arranged, stored and
accessed by means which include electronic, electromagnetic or electro-optical
processes or analogous processes;

(14) Whereas protection under this Directive should be extended to cover
non-electronic databases;

(15) Whereas the criteria used to determine whether a database should be
protected by copyright should be defined to the fact that the selection or the
arrangement of the contents of the database is the author’s own intellectual creation;
whereas such protection should cover the structure of the database;

(16) Whereas no criterion other than originality in the sense of the author’s
intellectual creation should be applied to determine the eligibility of the database
for copyright protection, and in particular no aesthetic or qualitative criteria should
be applied;

(17) Whereas the term ‘database’ should be understood to include literary,
artistic, musical or other collections of works or collections of other material such
as texts, sound, images, numbers, facts, and data; whereas it should cover collections
of independent works, data or other materials which are systematically or
methodically arranged and can be individually accessed; whereas this means that
a recording or an audiovisual, cinematographic, literary or musical work as such
does not fall within the scope of this Directive;
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(18) Whereas this Directive is without prejudice to the freedom of authors
to decide whether, or in what manner, they will allow their works to be included in
adatabase, in particular whether or not the authorization given is exclusive; whereas
the protection of databases by the sui generis right is without prejudice to existing
rights over their contents, and whereas in particular where an author or the holder
of a related right permits some of his works or subject matter to be included in a
database pursuant to a non-exclusive agreement, a third party may make use of
those works or subject matter subject to the required consent of the author or of
the holder of the related right without the sui generis right of the maker of the
database being invoked to prevent him doing so, on condition that those works or
subject matter are neither extracted from the database nor re-utilized on the basis
thereof;

(19) Whereas, as a rule, the compilation of several recordings of musical
performances on a CD does not come within the scope of this Directive, both
because, as a compilation, it does not meet the conditions for copyright protection
and because it does not represent a substantial enough investment to be eligible
under the sui generis right;

(20) Whereas protection under this Directive may also apply to the materials
necessary for the operation or consultation of certain databases such as thesaurus
and indexation systems;

(21) Whereas the protection provided for in this Directive relates to
databases in which works, data or other materials have been arranged systematically
or methodically; whereas it is not necessary for those materials to have been
physically stored in an organized manner;

(22) Whereas electronic databases within the meaning of this Directive may
also include devices such as CD-ROM and CD-i;

(23) Whereas the term *database’ should not be taken to extend to computer
programs used in the making or operation of a database, which are protected by
Council Directive 91/250/EEC of 14 May 1991 on the legal protection of computer
programs *;

(24) Whereas the rental and lending of databases in the field of copyright
and related rights are governed exclusively by Council Directive 92/100/EEC of 19
November 1992 on rental right and lending right and on certain rights related to
copyright in the field of intellectual property *;

(25) Whereas the term of copyright is alréady governed by Council Directive
93/98/EEC of 29 October 1993 harmonizing the term of protection of copyright and
certain related rights %

(26) Whereas works protected by copyright and subject matter protected
by related rights, which are incorporated into a database, remain nevertheless

<OJNoL 122, 17. 5. 1991, p. 42. Directive as last amended by Directive 93/98/EEC
(OJ No L 290, 24. 11. 1993, p. 9.)

3 OJ No L 346, 27. 11. 1992, p. 61.

$ OJ No L 290, 24. 11. 1993, p. 9.
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protected by the respective exclusive rights and may not be incorporated into, or
extracted from, the database without the permission of the rightholder or his
successors in title;

(27) Whereas copyright in such works and related rights in subject matter
thus incorporated into a database are in no way affected by the existence of a
separate right in the selection or arrangement of these works and subject matter in
a database;

(28) Whereas the moral rights of the natural person who created the database
belong to the author and should be exercised according to the legislation of the
Member States and the provisions of the Berne Convention for the Protection of
Literary and Artistic Works; whereas such moral rights remain outside the scope of
this Directive;

(29) Whereas the arrangements applicable to databases created by
employees are left to the discretion of the Member States; whereas, therefore
nothing in this Directive prevents Member States from stipulating in their legislation
that where a database is created by an employee in the execution of his duties or
following the instructions given by his employer, the employer exclusively shall be
entitled to exercise all economic rights in the database so created, unless otherwise
provided by contract;

(30) Whereas the author’s exclusive rights should include the right to
determine the way in which his work is exploited and by whom, and in particular o
control the distribution of his work to unauthorized persons;

(31) Whereas the copyright protection of databases includes making
databases available by means other than the distribution of copies;

(32) Whereas Member States are required to ensure that their national
provisions are at least materially equivalent in the case of such acts subject to
restrictions as are provided for by this Directive;

(33) Whereas the question of exhaustion of the right of distribution does
not arise in the case of on-line databases, which come within the field of provision
of services; whereas this also applies with regard to a material copy of such a
database made by the user of such a service with the consent of the rightholder;
whereas, unlike CD-ROM or CD-i, where the intellectual property is incorporated in
a material medium, namely an item of goods, every on-line service is in fact an act
which will have to be subject to authorization where the copyright so provides;

(34) Whereas, nevertheless, once the rightholder has chosen to make
available a copy of the database to a user, whether by an on-line service or by other
means of distribution, that lawful user must be able to access and use the database
for the purposes and in the way set out in the agreement with the rightholder, even
if such access and use necessitate performance of otherwise restricted acts;

(35) Whereas a list should be drawn up of exceptions to restricted acts,
taking into account the fact that copyright as covered by this Dircctive applies
only to the selection or arrangements of the contents of a database; whereas
Member States should be given the option of providing for such exceptions in

182



certain cases; whereas, however, this option should be exercised in accordance
with the Bemme Convention and to the extent that the exceptions relate to the
structure of the database; whereas a distinction should be drawn between
exceptions for private use and exceptions for reproduction for private purposes,
which concerns provisions under national legislation of some Member States on
levies on blank media or recording equipment;

(36) Whereas the term ‘scientific research’ within the meaning of this
Directive covers both the natural sciences and the human sciences;

(37) Whereas Article 10 (1) of the Berne Convention is not affected by this
Directive;

(38) Whereas the increasing use of digital recording technology exposes
the database maker to the risk that the contents of his database may be copied and
rearranged electronically, without his authorization, to produce a database of
identical content which, however, does not infringe any copyright in the arrangement
of his database;

(39) Whereas, in addition to aiming to protect the copyright in the original
selection or arrangement of the contents of a database, this Directive seeks to
safeguard the position of makers of databases against misappropriation of the
results of the financial and professional investment made in obtaining and collection
the contents by protecting the whole or substantial parts of a database against
certain acts by a user or competitor;

(40) Whereas the object of this sui generis right is to ensure protection of
any investment in obtaining, verifying or presenting the contents of a database for
the limited duration of the right; whereas such investment may consist in the
deployment of financial resources and/or the expending of time, effort and energy;

(41) Whereas the objective of the sui generis right is to give the maker of a
database the option of preventing the unauthorized extraction and/or re-utilization
of all or a substantial part of the contents of that database; whereas the maker of a
database is the person who takes the initiative and the risk of investing; whereas
this excludes subcontractors in particular from the definition of maker;

(42) Whereas the special right to prevent unauthorized extraction and/or re-
utilization relates to acts by the user which go beyond his legitimate rights and
thereby harm the investment; whereas the right to prohibit extraction and/or re-
utilization of all or a substantial part of the contents relates not only to the
manufacture of a parasitical competing product but also to any user who, through
his acts, causes significant detriment, evaluated qualitatively or quantitatively, to
the investment;

(43) Whereas, in the case of on-line transmission, the right to prohibit re-
utilization is not exhausted either as regards the database or as regards a material
copy of the database or of part thereof made by the addressee of the transmission
with the consent of the rightholder;

(44) Whereas, when on-screen display of the contents of a database
necessitates the permanent or temporary transfer of all or a substantial part of such
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contents to another medium, that act should be subject to authorization by the
rightholder;

(45) Whereas the right to prevent unauthorized extraction and/or re-utilization
does not in any way constitute an extension of copyright protection to mere facts
or data;

(46) Whereas the existence of a right to prevent the unauthorized extraction
and/or re-utilization of the whole or a substantial part of works, data or matenals
from a database should not give rise to the creation of a new right in the works,
data or materials themselves;

(47) Whereas, in the interests of competition between suppliers of
information products and services, protection by the sui generis right must not be
afforded in such a way as to facilitate abuses of a dominant position, in particular
as regards the creation and distribution of new products and services which have
an intellectual, documentary, technical, economic or commercial added value;
whereas, therefore, the provisions of this Directive are without prejudice to the
application of Community or national competition rules;

(48) Whereas the objective of this Directive, which is to afford an appropriate
and uniform level of protection of databases as a means to secure the remuneration
of the maker of the database, is different from the aim of Directive 95/46/EC of the
European Parliament and of the Council of 24 October 1995 on the protection of
individuals with regard to the processing of personal data and on the free movement
of such data’, which is to guarantee free circulation of personal data on the basis
of harmonized rules designed to protect fundamental rights, notably the right to
privacy which is recognized in Article 8 of the European Convention for the
Protection of Human Rights and Fundamental Freedoms; whereas the provisions
of this Directive are without prejudice to data protection legislation;

(49) Whereas, notwithstanding the right to prevent extraction and/or re-
utilization of all or a substantial part of a database, it should be laid down that the
maker of a database or rightholder may not prevent a lawful user of the database
from extracting and re-utilizing insubstantial parts; whereas, however, that user
may not unreasonably prejudice either the legitimate interests of the holder of the
sui generis right or the holder of copyright or arelated right in respect of the works
or subject matter contained in the database;

(50) Whereas the Member States should be given the option of providing
for exceptions to the right to prevent the unauthorized extraction and/or re-utilization
of a substantial part of the contents of a database in the case of extraction for
private purposes, for the purposes of illustration for teaching or scientific research,
or where extraction and/or re-utilization are/is carried out in the interests of public
security or for the purposes of an administrative or judicial procedure; whereas
such operations must not prejudice the exclusive rights of the maker to exploit the
database and their purpose must not be commercial;

707 No L 281, 23. 11. 1995, p. 31.
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(51) Whereas the Member States, where they avail themselves of the option
to permit a lawful user of a database to extract a substantial part of the contents for
the purposes of illustration for teaching or scientific research, may limit that
permission to certain categories of teaching or scientific research institution;

(52) Whereas those Member States which have specific rules providing for
aright comparable to the sui generis right provided for in this Directive should be
permitted to retain, as far as the new right is concerned, the exceptions traditionally
specified by such rules;

(53) Whereas the burden of proof regarding the date of completion of the
making of a database lies with the maker of the database;

(54) Whereas the burden of proof that the criteria exist for concluding that
a substantial modification of the contents of a database is to be regarded as a
substantial new investment lies with the maker of the database resulting from such
investment;

(55) Whereas a substantial new investment involving a new term of protection
may include a substantial verification of the contents of the database;

(56) Whereas the right to prevent unauthorized extraction and/or re-utilization
in respect of a database should apply to databases whose makers are nationals or
habitual residents of third countries or to those produced by legal persons not
established in a Member State, within the meaning of the Treaty, only if such third
countries offer comparable protection to databases produced by nationals of a
Member State or persons who have their habitual residence in the territory of the
Community;

(57) Whereas, in addition to remedies provided under the legislation of the
Member States for infringements of copyright or other rights, Member States should
provide for appropriate remedies against unauthorized extraction and/or re-
utilization of the contents of a database;

(58) Whereas, in addition to the protection given under this Directive to the
structure of the database by copyright, and to its contents against unauthorized
extraction and/or re-utilization under the sui generis right, other legal provisions in
the Member States relevant to the supply of database goods and services continue
to apply;

(59) Whereas this Directive is without prejudice to the application to
databases composed of audiovisual works of any rules recognized by a Member
State’s legislation concerning the broadcastingof audiovisual programmes;

(60) Whereas some Member States currently protect under copyright
arrangements databases which do not meet the criteria for eligibility for copyright
protection laid down in this Directive; whereas, even if the databases concemed
are eligible for protection under the right laid down in this Directive to prevent
unauthorized extraction and/or re-utilization of their contents, the term of protection
under that right is considerably shorter than that which they enjoy under the
national arrangements currently in force; whereas harmonization of the criteria for
determining whether a database is to be protected by copyright may not have the
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effect of reducing the term of protection currently enjoyed by the rightholders
concerned; whereas a derogation should be laid down to that effect; whereas the
effects of such derogation must be confined to the territories of the Member States
concerned,

HAVE ADOPTED THIS DIRECTIVE:

CHAPTER]1
SCOPE

Article 1. Scope :

1. This Directive concerns the legal protection of databases in any form.

2. For the purposes of this Directive, ‘database’ shall mean a collection of
independent works, data or other materials arranged in a systematic or methodical
way and individually accessible by electronic or other means.

3. Protection under this Directive shall not apply to computer programs
used in the making or operation of databases accessible by electronic means.

Article 2. Limitations on the scope

This Directive shall apply without prejudice to Community provisions
relating to:

(a) the legal protection of computer programs;

(b) rental right, lending right and certain rights related to copyright in the
field of intellectual property;

(c) the term of protection of copyright and certain related rights.

CHAPTERII
COPYRIGHT
Article 3. Object of protection
1. In accordance with this Directive, databases which, by reason of the
selection or arrangement of their contents, constitute the author’s own intellectual
creation shall be protected as such by copyright. No other criteria shall be applied
to determine their eligibility for that protection.
2. The copyright protection of databases provided for by this Directive
shall not extend to their contents and shall be without prejudice to any rights
subsisting in those contents themselves.

Article 4. Database authorship

1. The author of a database shall be the natural person or group of natural
persons who created the base or, where the legislation of the Member States so
permits, the legal person designated as the rightholder by that legislation.

2. Where collective works are recognized by the legislation of a Member
State, the economic rights shall be owned by the person holding the copyright.

3. Inrespect of a database created by a group of natural persons jointly, the
exclusive rights shall be owned jointly.
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Article 5. Restricted acts

In respect of the expression of the database which is protectable by copyright,
the author of a database shall have the exclusive right to carry out or to authorize:

(a) temporary or permanent reproduction by any means and in any form, in
whole or in part;

(b) translation, adaptation, arrangement and any other alteration;

(c) any form of distribution to the public of the database or of copies thereof.
The first sale in the Community of a copy of the database by the rightholder or with
his consent shall exhaust the right to control resale of that copy within the
Community;

(d) any communication, display or performance to the public;

(e) any reproduction, distribution, communication, display or performance
to the public of the results of the acts referred to in (b).

Article 6. Exceptions to restricted acts

1. The performance by the lawful user of a database or of a copy thereof of
any of the acts listed in Article 5 which is necessary for the purposes of access to
the contents of the databases and normal use of the contents by the lawful user
shall not require the authorization of the author of the database. Where the lawful
user is authorized to use only part of the database, this provision shall apply only
to that part.

2. Member States shall have the option of providing for limitations on the
rights set out in Article 5 in the following cases:

() in the case of reproduction for private purposes of a non-electronic
database;

(b) where there is use for the sole purpose of illustration for teaching or
scientific research, as long as the source is indicated and to the extent justified by
the non-commercial purpose to be achieved;

(c) where there is use for the purposes of public security of for the purposes
of an administrative or judicial procedure;

(d) where other exceptions to copyright which are traditionally authorized
under national law are involved, without prejudice to points (a), (b) and (¢).

3. In accordance with the Berne Convention for the protection of Literary
and Artistic Works, this Article may not be interpreted in such a way as to allow its
application to be used in a manner which unreasonably prejudices the rightholder’s
legitimate interests or conflicts with normal exploitation of the database.

CHAPTERIM
SUIGENERISRIGHT
Article 7. Object of protection
1. Member States shall provide for a right for the maker of a database which
shows that there has been qualitatively and/or quantitatively a substantial
investment in either the obtaining, verification or presentation of the contents to
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prevent extraction and/or re-utilization of the whole or of a substantial part,
evaluated qualitatively and/or quantitatively, of the contents of that database.

2. For the purposes of this Chapter:

(a) ‘extraction’ shall mean the permanent or temporary transfer of all ora
substantial part of the contents of a database to another medium by any means or
in any form;

(b) ‘re-utilization® shall mean any form of making available to the public all
or a substantial part of the contents of a database by the distribution of copies, by
renting, by on-line or other forms of transmission. The first sale of a copy of a
database within the Community by the rightholder or with his consent shall exhaust
the right to control resale of that copy within the Community;

Public lending is not an act of extraction or re-utilization.

3. The right referred to in paragraph 1 may be transferred, assigned or
granted under contractual licence.

4. The right provided for in paragraph 1 shall apply irrespective of the eligibility
of that database for protection by copyright or by other rights. Moreover, it shall
apply irrespective of eligibility of the contents of that database for protection by
copyright or by other rights. Protection of databases under the right provided for in
paragraph 1 shall be without prejudice to rights existing in respect of their contents.

5. The repeated and systematic extraction and/or re-utilization of
insubstantial parts of the contents of the database implying acts which conflict
with a normal exploitation of that database or which unreasonably prejudice the
legitimate interests of'the maker of the database shall not be permitted.

Article 8. Rights and obligations of lawful users

1. The maker of a database which is made available to the public in whatever
manner may not prevent a lawful user of the database from extracting and/or re-
utilizing insubstantial parts of its contents, evaluated qualitatively and/or
quantitatively, for any purposes whatsoever. Where the lawful user is authorized
to extract and/or re-utilize only part of the database, this paragraph shall apply
only to that part.

2. A lawful user of a database which is made available to the public in
whatever manner may not perform acts which conflict with normal exploitation of
the database or unreasonably prejudice the legitimate interests of the maker of the
database.

3. Alawful user of a database which is made available to the public in any
manner may not cause prejudice to the holder of a copyright or related right in
respect of the works or subject matter contained in the database. -

Article 9. Exceptions to the sui generis right

Member States may stipulate that lawful users of a database which is made
available to the public in whatever manner may, without the authorization of its
maker, extract or re-utilize a substantial part of its contents:
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(a) in the case of extraction for private purposes of the contents of a non-
electronic database;

(b) in the case of extraction for the purposes of illustration for teaching or
scientific research, as long as the source is indicated and to the extent justified by
the non-commercial purpose to be achieved;

(c) in the case of extraction and/or re-utilization for the purposes of public
security or an administrative or judicial procedure.

Article 10. Term of protection

1. The right provided for in Article 7 shall run from the date of completion of
the making of the database. It shall expire fifteen years from the first of January of
the year following the date of completion.

2. In the case of a database which is made available to the public in whatever
manner before expiry of the period provided for in paragraph 1, the term of protection
by that right shall expire fifteen years from the first of January of the year following
the date when the database was first made available to the public.

3. Any substantial change, evaluated qualitatively or quantitatively, to the
contents of a database, including any substantial change resulting from the
accumulation of successive additions, deletions or alterations, which would result
in the database being considered to be a substantial new investment, evaluated
qualitatively or quantitatively, shall qualify the database resulting from that
investment for its own term of protection.

Article 11. Beneficiaries of protection under the sui generis right

1. The right provided for in Article 7 shall apply to database whose makers
orrightholders are nationals of a Member State or who have their habitual residence
in the territory of the Community.

2. Paragraph 1 shall also apply to companies and firms formed in accordance
with the law of a Member State and having their registered office, central administration
or principal place of business within the Community; however, where such a company
or firm has only its registered office in the territory of the Community, its operations
must be genuinely linked on an ongoing basis with the economy of a Member State.

3. Agreements extending the right provided for in Article 7 to databases
made in third countries and falling outside the provisions of paragraphs 1 and 2
shall be concluded by the Council acting on a proposal from the Commission. The
term of any protection extended to databases by virtue of that procedure shall not
exceed that available pursuant to Article 10.

CHAPTERIV
COMMON PROVISIONS

Article 12. Remecdies
Member States shall provide appropriate remedies in respect of infringements

of the rights provided for in this Directive.
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Article 13. Continued application of other legal provisions

This Directive shall be without prejudice to provisions concerning in
particular copyright, rights related to copyright or any other rights or obligations
subsisting in the data, works or other materials incorporated into a database, patent
rights, trade marks, design rights, the protection of national treasures, laws on
restrictive practices and unfair competition, trade secrets, security, confidentiality,
data protection and privacy, access to public documents, and the law of contract.

Article 14. Application over time

1. Protection pursuant to this Directive as regards copyright shall also be
available in respect of databases created prior to the date referred to Article 16 (1)
which on that date fulfil the requirements laid down in this Directive as regards
copyright protection of databases.

2. Notwithstanding paragraph 1, where a database protected under copyright
arrangements in a Member State on the date of publication of this Directive does
not fulfil the eligibility criteria for copyright protection laid down in Article 3 (1),
this Directive shall not result in any curtailing in that Member State of the remaining
term of protection afforded under those arrangements.

3. Protection pursuant to the provisions of this Directive as regards the right
provided for in Article 7 shall also be available in respect of databases the making of
which was completed not more than fifteen years prior to the date referred to in
Article 16 (1) and which on that date fulfil the requirements laid down in Article 7.

4. The protection provided for in paragraphs 1 and 3 shall be without prejudice
to any acts concluded and rights acquired before the date referred to in those
paragraphs.

5. In the case of a database the making of which was completed not more
than fifteen years prior to the date referred to in Article 16 (1), the term of protection
by the right provided for in Article 7 shall expire fifteen years from the first of
January following that date.

Article 15. Binding nature of certain provisions
Any contractual provision contrary to Articles 6 (1) and 8 shall be null
and void.

Article 16. Final provisions

1. Member States shall bring into force the laws, regulations and administrative
provisions necessary to comply with this Directive before 1 January 1998.

When Member States adopt these provisions, they shall contain a reference
to this Directive or shall be accompanied by such reference on the occasion of their
official publication. The methods of making such reference shail be laid down by
Member States.

2. Member States shall communicate to the Commission the text of the
provisions of domestic law which they adopt in the field governed by this Directive.
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3. Not later than at the end of the third year afier the date referred to in
paragraph 1, and every three years thereafter, the Commission shall submit to the
European Parliament, the Council and the Economic and Social Committce a report
on the application of this Directive, in which, inter alia, on the basis of specific
information supplied by the Member States, it shall examine in particular the
application of the sui generis right, including Articles 8 and 9, and shall verify
especially whether the application of this right has led to abuse of a dominant
position or other interference with free competition which would justify appropriate
measures being taken, including the establishment of non-voluntary licensing
arrangements. Where necessary, it shall submit proposals for adjustment of this
Directive in line with developments in the area of databases.

Article 17. This Directive is addressed to the Member States.
Done at Strasbourg, 11 March 1996.

For the European Parliament For the Council
The President The President
K. HANSCH L.DIN1
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DIRECTIVE 2001/29/EC OF THE EUROPEAN PARLIAMENT
AND OF THE COUNCIL OF 22 MAY 2001 ON THE
HARMONISATION OF CERTAIN ASPECTS OF COPYRIGHT
AND RELATED RIGHTS IN THE INFORMATION SOCIETY

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN
UNION,

Having regard to the Treaty establishing the European Community, and
in particular Articles 7(2), 55 and 95 thereof, Having regard to the proposal from
the Commission !, Having regard to the opinion of the Economic and Social
Committee?, Acting in accordance with the procedure laid down in Article 251
of the Treaty?,

Whereas:

(1) The Treaty provides for the establishment of an internal market and the
institution of a system ensuring that competition in the internal market is not
distorted. Harmonisation of the laws of the Member States on copyright and related
rights contributes to the achievement of these objectives.

(2) The European Council, meeting at Corfu on 24 and 25 June 1994, stressed
the need to create a general and flexible legal framework at Community level in
order to foster the development of the information society in Europe. This requires,
inter alia, the existence of an internal market for new products and services. [mportant
Community legislation to ensure such a regulatory framework is already in place or
its adoption is well under way. Copyright and related rights play an importantrole
in this context as they protect and stimulate the development and marketing of new
products and services and the creation and exploitation of their creative content.

(3) The proposed harmonisation will help to implement the four freedoms of
the internal market and relates to compliance with the fundamental principles of law
and especially of property, including intellectual property, and freedom of expression
and the public interest.

(4) A harmonised legal framework on copyright and related rights, through
increased legal certainty and while providing for a high level of protection of
intellectual property, will foster substantial investment in creativity and innovation,
including network infrastructure, and lead in turn to growth and increased
competitiveness of European industry, both in the area of content provision and
information technology and more generally across a wide range of industrial and
cultural sectors. This will safeguard employment and encourage new job creation.

'0J C 108, 7.4.1998, p. 6 and OJ C 180, 25.6.1999, p. 6.

10J C 407, 28.12.1998, p. 30.

3 Opinion of the Europcen Parliament of 10 February 1999 (OJ C 150, 28.5.1999, p.
171), Council Common Position of 28 September 2000 (OJ C 344, 1.12.2000, p. 1) and
Decision of the European Parliament of 14 February 2001 (not yet published in the OfTicial
Joumal). Council Decision of 9 April 2001.

192



(5) Technological development has multiplied and diversified the vectors
for creation, production and exploitation. While no new concepts for the protection
of intellectual property are needed, the current law on copyright and related rights
should be adapted and supplemented to respond adequately to economic realities
such as new forms of exploitation.

(6) Without harmonisation at Community level, legislative activities at
national level which have already been initiated in a number of Member States in
order to respond to the technological challenges might result in significant
differences in protection and thereby in restrictions on the free movement of services
and products incorporating, or based on, intellectual property, leading to a
refragmentation of the internal market and legislative inconsistency. The impact of
such legislative differences and uncertainties will become more significant with the
further development of the information society, which has already greatly increased
transborder exploitation of intellectual property. This development will and should
further increase. Significant legal differences and uncertainties in protection may
hinder economies of scale for new products and services containing copyright and
related rights.

(7) The Community legal framework for the protection of copyright and
related rights must, therefore, also be adapted and supplemented as far as is
necessary for the smooth functioning of the internal market. To that end, those
national provisions on copyright and related rights which vary considerably from
one Member State to another or which cause legal uncertainties hindering the
smooth functioning of the internal market and the proper development of the
information society in Europe should be adjusted, and inconsistent national
responses to the technological developments should be avoided, whilst differences
not adversely affecting the functioning of the internal market need not be removed
or prevented.

(8) The various social, societal and cultural implications of the information
society require that account be taken of the specific features of the content of
products and services.

(9) Any harmonisation of copyright and related rights must take as a basis
a high level of protection, since such rights are crucial to intellectual creation.
Their protection helps to ensure the maintenance and development of creativity in
the interests of authors, performers, producers, consumers, culture, industry and
the public at large. Intellectual property has theréfore been recognised as an integral
part of property.

(10) If authors or performers are to continue their creative and artistic work,
they have to receive an appropriate reward for the use of their work, as must producers
in order to be able to finance this work. The investnent required to produce products
such as phonograms, films or multimedia products, and services such as “on-demand™
services, is considerable. Adequate legal protection of intellectual property rights is
necessary in order to guarantee the availability of such a reward and provide the
opportunity for satisfactory returns on this investment.
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(11) A rigorous, effective system for the protection of copyright and related
rights is one of the main ways of ensuring that European cultural creativity and
production receive the necessary resources and of safeguarding the independence
and dignity of artistic creators and performers.

(12) Adequate protection of copyright works and subject-matter of related
rights is also of great importance from a cultural standpoint. Article 151 of the
Treaty requires the Community to take cultural aspects into account in its action,

(13) A common search for, and consistent application at European level of,
technical measures to protect works and other subject-matter and to provide the
necessary information on rights are essential insofar as the ultimate aim of these
measures is to give effect to the principles and guarantees laid down in law.

(14) This Directive should seek to promote learning and culture by protecting
works and other subject-matter while permitting exceptions or limitations in the
public interest for the purpose of education and teaching.

(15) The Diplomatic Conference held under the auspices of the World
Intellectual Property Organisation (WIPO) in December 1996 led to the adoption of
two new Treaties, the “WIPO Copyright Treaty" and the “WIPO Performances and
Phonograms Treaty”, dealing respectively with the protection of authors and the
protection of performers and phonogram producers. Those Treaties update the
international protection for copyright and related rights significantly, not least
with regard to the so-called “digital agenda”, and improve the means to fight piracy
world-wide. The Community and a majority of Member States have already signed
the Treaties and the process of making arrangements for the ratification of the
Treaties by the Community and the Member States is under way. This Directive
also serves to implement a number of the new international obligations.

(16) Liability for activities in the network environment concerns not only
copyright and related rights but also other areas, such as defamation, misleading
advertising, or infringement of trademarks, and is addressed horizontally in Directive
2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain
legal aspects of information society services, in particular electronic commerce, in
the internal market (“Directive on electronic commerce”)*, which clarifies and
harmonises various legal issues relating to information society services including
electronic commerce. This Directive should be implemented within a timescale
similar to that for the implementation of the Directive on electronic commerce, since
that Directive provides a harmonised framework of principles and provisions
relevant inter alia to important parts of this Directive. This Directive is without
prejudice to provisions relating to liability in that Directive.

(17) It is necessary, especially in the light of the requirements arising out of
the digital environment, to ensure that collecting societies achieve a higher level of
rationalisation and transparency with regard to compliance with competition rules.

(18) This Directive is without prejudice to the arrangements in the Member
States concemning the management of rights such as extended collective licences.

‘OJL 178, 17.7.2000, p. 1.
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(19) The moral rights of rightholders should be exercised according to the
legisiation of the Member States and the provisions of the Bemne Convention for
the Protection of Literary and Artistic Works, of the WIPO Copyright Treaty and of
the WIPO Performances and Phonograms Treaty. Such moral rights remain outside
the scope of this Directive.

(20) This Directive is based on principles and rules already laid down in the
Directives currently in force in this area, in particular Directives 91/2S0/EEC %, 92/
100/EEC ¢, 93/83/EEC?, 93/98/EEC * and 96/9/EC°, and it develops those principles
and rules and places them in the context of the information society. The provisions
of this Directive should be without prejudice to the provisions of those Directives,
unless otherwise provided in this Directive.

(21) This Directive should define the scope of the acts covered by the
reproduction right with regard to the different beneficiaries. This should be done in
conformity with the acquis communautaire. A broad definition of these acts is
needed to ensure legal certainty within the internal market.

(22) The objective of proper support for the dissemination of culture must
not be achieved by sacrificing strict protection of rights or by tolerating illegal
forms of distribution of counterfeited or pirated works.

(23) This Directive should harmonise further the author’s right of
communication to the public. This right should be understood in a broad sense
covering all communication to the public not present at the place where the
communication originates. This right should cover any such transmission or
retransmission of a work to the public by wire or wireless means, including
broadcasting. This right should not cover any other acts.

(24) The right to make available to the public subject-matter referred to in
Article 3(2) should be understood as covering all acts of making available such
subject-matter to members of the public not present at the place where the act of
making available originates, and as not covering any other acts.

(25) The legal uncenainty regarding the nature and the level of protection
of acts of on-demand transmission of copyright works and subject-matter protected
by related rights over networks should be overcome by providing for harmonised

$ Council Directive 91/250/EEC of 14 May 1991 on the legal protection of computer
programs (OJ L 122, 17.5.1991, p. 42). Directive as amended by Directive 93/98/EEC.

¢Council Directive 92/100/EEC of 19 November 1992 on rental right and lending right
and on certain rights related to copyright in the field of intellectual property (OJ L 346,
27.11.1992, p. 61). Directive as amended by Directive 93/98/EEC.

7 Council Directive 93/83/EEC of 27 September 1993 on the coordination of certain
rules conceming copyright and rights related to copyright applicable to satellite broadcasting
and cable retransmission (OJ L 248, 6.10.1993, p. 15).

! Council Directive 93/98/EEC of 29 October 1993 harmonising the term of protection
of copyright and certain related rights (OJ L 290, 24.11.1993, p. 9).

? Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996
on the legal protection of databases (0OJ L 77, 27.3.1996, p. 20).
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protection at Community level. It should be made clear that all rightholders
recognised by this Directive should have an exclusive right to make available to
the public copyright works or any other subject-matter by way of interactive on-
demand transmissions. Such interactive on-demand transmissions are characterised
by the fact that members of the public may access them from a place and at a time
individually chosen by them.

(26) With regard to the making available in on-demand services by
broadcasters of their radio or television productions incorporating music from
commercial phonograms as an integral part thereof, collective licensing arrangerments
are to be encouraged in order to facilitate the clearance of the rights concerned.

(27) The mere provision of physical facilities for enabling or making a
communication does not in itself amount to communication within the meaning of
this Directive.

(28) Copyright protection under this Directive includes the exclusive right
to control distribution of the work incorporated in a tangible article. The first sale
in the Community of the original of a work or copies thereof by the rightholder or
with his consent exhausts the right to control resale of that object in the Community.
This right should not be exhausted in respect of the original or of copies thereof
sold by the rightholder or with his consent outside the Community. Rental and
lending rights for authors have been established in Directive 92/100/EEC. The
distribution right provided for in this Directive is without prejudice to the provisions
relating to the rental and lending rights contained in Chapter I of that Directive.

(29) The question of exhaustion does not arise in the case of services and
on-line services in particular. This also applies with regard to a material copy of a
work or other subject-matter made by a user of such a service with the consent of
the rightholder. Therefore, the same applies to rental and lending of the original
and copies of works or other subject-matter which are services by nature. Unlike
CD-ROM or CD-I, where the intellectual property is incorporated in a material
medium, namely an item of goods, every on-line service is in fact an act which
should be subject to authorisation where the copyright or related right so provides.

(30) The rights referred to in this Directive may be transferred, assigned or
subject to the granting of contractual licences, without prejudice to the relevant
national legislation on copyright and related rights.

(31) A fair balance of rights and interests between the different categories of
rightholders, as well as between the different categories of rightholders and users
of protected subject-matter must be safeguarded. The existing exceptions and
limitations to the rights as set out by the Member States have to be reassessed in
the light of the new electronic environment. Existing differences in the exceptions
and limitations to certain restricted acts have direct negative effects on the
functioning of the internal market of copyright and related rights. Such differences
could well become more pronounced in view of the further development of
transborder exploitation of works and cross-border activities. In order to ensure
the proper functioning of the internal market, such exceptions and limitations should
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be defined more harmoniously. The degree of their harmonisation should be based
on their impact on the smooth functioning of the internal market.

(32) This Directive provides for an exhaustive enumeration of exceptions
and limitations to the reproduction right and the right of communication to the
public. Some exceptions or limitations only apply to the reproduction right, where
appropriate. This list takes due account of the different legal traditions in Member
States, while, at the same time, aiming to ensure a functioning internal market.
Member States should arrive at a coherent application of these exceptions and
limitations, which will be assessed when reviewing implementing legislation in the
future.

(33) The exclusive right of reproduction should be subject to an exception
to allow certain acts of temporary reproduction, which are transient or incidental
reproductions, forming an integral and essential part of a technological process
and carried out for the sole purpose of enabling either efficient transmission in a
network between third parties by an intermediary, or a lawful use of a work or other
subject-matter to be made. The acts of reproduction concerned should have no
separate economic value on their own. To the extent that they meet these conditions,
this exception should include acts which enable browsing as well as acts of caching
to take place, including those which enable transmission systems to function
efficiently, provided that the intermediary does not modify the information and
does not interfere with the lawful use of technology, widely recognised and used
by industry, to obtain data on the use of the information. A use should be considered
lawful where it is authorised by the rightholder or not restricted by law.

(34) Member States should be given the option of providing for certain
exceptions or limitations for cases such as educational and scientific purposes, for
the benefit of public institutions such as libraries and archives, for purposes of
news reporting, for quotations, for use by people with disabilities, for public security
uses and for uses in administrative and judicial proceedings.

(35) In certain cases of exceptions or limitations, rightholders should receive
fair compensation to compensate them adequately for the use made of their protected
works or other subject-matter. When determining the form, detailed arrangements
and possible level of such fair compensation, account should be taken of the
particular circumstances of each case. When evaluating these circumstances, a
valuable criterion would be the possible harm to the rightholders resulting from the
act in question. In cases where rightholders Have already received payment in
some other form, for instance as part of a licence fee, no specific or separate
payment may be due. The level of fair compensation should take full account of the
degree of use of technological protection measures referred to in this Directive. In
certain situations where the prejudice to the rightholder would be minimal, no
obligation for payment may arise.

(36) The Member States may provide for fair compensation for rightholders
also when applying the optional provisions on exceptions or limitations which do
not require such compensation.
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(37) Existing national schemes on reprography, where they exist, do not
create major barriers to the internal market. Member States should be allowed to
provide for an exception or limitation in respect of reprography.

(38) Member States should be allowed to provide for an exception or limitation
to the reproduction right for certain types of reproduction of audio, visual and
audio-visual material for private use, accompanied by fair compensation. This may
include the introduction or continuation of remuneration schemes to compensate
for the prejudice to rightholders. Although differences between those remuneration
schemes affect the functioning of the internal market, those differences, with respect
to analogue private reproduction, should not have a significant impact on the
development of the information society. Digital private copying is likely to be more
widespread and have a greater economic impact. Due account should therefore be
taken of the differences between digital and analogue private copying and a
distinction should be made in certain respects between them.

(39) When applying the exception or limitation on private copying, Member
States should take due account of technological and economic developments, in
particular with respect to digital private copying and remuneration schemes, when
effective technological protection measures are available. Such exceptions or
limitations should not inhibit the use of technological measures or their enforcement
against circumvention.

(40) Member States may provide for an exception or limitation for the benefit
of certain non-profit making establishments, such as publicly accessible libraries
and equivalent institutions, as well as archives. However, this should be limited to
certain special cases covered by the reproduction right. Such an exception or
limitation should not cover uses made in the context of on-line delivery of protected
works or other subject-matter. This Directive should be without prejudice to the
Member States’ option to derogate from the exclusive public lending right in
accordance with Article 5 of Directive 92/100/EEC. Therefore, specific contracts or
licences should be promoted which, without creating imbalances, favour such
establishments and the disseminative purposes they serve.

(41) When applying the exception or limitation in respect of ephemeral
recordings made by broadcasting organisations it is understood that a broadcaster’s
own facilities include those of a person acting on behalf of and under the
responsibility of the broadcasting organisation.

(42) When applying the exception or limitation for non-commercial
educational and scientific research purposes, including distance leaming, the non-
commercial nature of the activity in question should be determined by that activity
as such. The organisational structure and the means of funding of the establishment
concemed are not the decisive factors in this respect.

(43) Itis in any case important for the Member States to adopt all necessary
measures to facilitate access to works by persons suffering from a disability which
constitutes an obstacle to the use of the works themselves, and to pay particular
attention to accessible formats.
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(44) When applying the exceptions and limitations provided for in this
Directive, they should be exercised in accordance with international obligations.
Such exceptions and limitations may not be applied in a way which prejudices the
legitimate interests of the rightholder or which conflicts with the normal exploitation
of his work or other subject-matter. The provision of such exceptions or limitations
by Member States should, in particular, duly reflect the increased economic impact
that such exceptions or limitations may have in the context of the new electronic
environment. Therefore, the scope of certain exceptions or limitations may have to
be even more limited when it comes to certain new uses of copyright works and
other subject-matter.

(45) The exceptions and limitations referred to in Article 5(2), (3) and (4)
should not, however, prevent the definition of contractual relations designed to
ensure fair compensation for the rightholders insofar as permitted by national law.

(46) Recourse to mediation could help users and rightholders to settle
disputes. The Commission, in cooperation with the Member States within the
Contact Committee, should undertake a study to consider new legal ways of settling
disputes concerning copyright and related rights.

(47) Technological development will allow rightholders to make use of
technological measures designed to prevent or restrict acts not authorised by the
rightholders of any copyright, rights related to copyright or the sui generis right in
databases. The danger, however, exists that illegal activities might be carried out in
order to enable or facilitate the circumvention of the technical protection provided
by these measures. In order to avoid fragmented legal approaches that could
potentially hinder the functioning of the internal market, there is a need to provide
for harmonised legal protection against circumvention of effective technological
measures and against provision of devices and products or services to this effect.

(48) Such legal protection should be provided in respect of technological
measures that effectively restrict acts not authorised by the rightholders of any
copyright, rights related to copyright or the sui generis right in databases without,
however, preventing the normal operation of electronic equipment and its
technological development. Such legal protection implies no obligation to design
devices, products, components or services to correspond to technological
measures, so long as such device, product, component or service does not otherwise
fall under the prohibition of Article 6. Such legal protection should respect
proportionality and should not prohibit those devices or activities which have a
commercially significant purpose or use other than to circumvent the technical
protection. In particular, this protection should not hinder research into
cryptography.

(49) The legal protection of technological measures is without prejudice to
the application of any national provisions which may prohibit the private possession
of devices, products or components for the circumvention of technological measures.

(50) Such a harmonised legal protection does not affect the specific
provisions on protection provided for by Directive 91/250/EEC. In particular, it
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should not apply to the protection of technological measures used in connection
with computer programs, which is exclusively addressed in that Directive. It should
neither inhibit nor prevent the development or use of any means of circumventing
a technological measure that is necessary to enable acts to be undertaken in
accordance with the terms of Article 5(3) or Article 6 of Directive 91/250/EEC.
Articles 5 and 6 of that Directive exclusively determine exceptions to the exclusive
rights applicable to computer programs.

(51) The legal protection of technological measures applies without prejudice
to public policy, as reflected in Article S, or public security. Member States should:
promote voluntary measures taken by rightholders, including the conclusion and
implementation of agreements between rightholders and other parties concerned,
to accommodate achieving the objectives of certain exceptions or limitations
provided for in national law in accordance with this Directive. In the absence of
such voluntary measures or agreements within a reasonable period of time, Member
States should take appropriate measures to ensure that rightholders provide
beneficiaries of such exceptions or limitations with appropriate means of benefiting
from them, by modifying an implemented technological measure or by other means.
However, in order to prevent abuse of such measures taken by rightholders, including
within the framework of agreements, or taken by a Member State, any technological
measures applied in implementation of such measures should enjoy legal protection.

(52) When implementing an exception or limitation for private copying in
accordance with Article 5(2)(b), Member States should likewise promote the use of
voluntary measures to accommodate achieving the objectives of such exception or
limitation. If, within a reasonable period of time, no such voluntary measures to
make reproduction for private use possible have been taken, Member States may
take measures to enable beneficiaries of the exception or limitation concemed to
benefit from it. Voluntary measures taken by rightholders, including agreements
between rightholders and other parties concerned, as well as measures taken by
Member States, do not prevent rightholders from using technological measures
which are consistent with the exceptions or limitations on private copying in national
law in accordance with Article 5(2)(b), taking account of the condition of fair
compensation under that provision and the possible differentiation between various
conditions of use in accordance with Article 5(5), such as controlling the number of
reproductions. In order to prevent abuse of such measures, any technological
measures applied in their implementation should enjoy legal protection.

(53) The protection of technological measures should ensure a secure
environment for the provision of interactive on-demand services, in such a way
that members of the public may access works or other subject-matter from a place
and at a time individually chosen by them. Where such services are governed by
contractual arrangements, the first and second subparagraphs of Article 6(4) should
not apply. Non-interactive forms of online use should remain subject to those
provisions.
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(54) Important progress has been made in the international standardisation of
technical systems of identification of works and protected subject-matter in digital
format. In an increasingly networked environment, differences between technological
measures could lead to an incompatibility of systems within the Community.
Compatibility and interoperability of the different systems should be encouraged. It
would be highly desirable to encourage the development of global systems.

(55) Technological development will facilitate the distribution of works,
notably on networks, and this will entail the need for rightholders to identify better
the work or other subject-matter, the author or any other rightholder, and to provide
information about the terms and conditions of use of the work or other subject-
matter in order to render easier the management of rights attached to them.
Rightholders should be encouraged to use markings indicating, in addition to the
information referred to above, inter alia their authorisation when putting works or
other subject-matter on networks.

(56) There is, however, the danger that illegal activities might be carried out
in order to remove or alter the electronic copyright-management information attached
to it, or otherwise to distribute, import for distribution, broadcast, communicate to
the public or make available to the public works or other protected subject-matter
from which such information has been removed without authority. In order to
avoid fragmented legal approaches that could potentially hinder the functioning of
the internal market, there is a need to provide for harmonised legal protection
against any of these activities.

(57) Any such rights-management information systems referred to above
may, depending on their design, at the same time process personal data about the
consumption patterns of protected subject-matter by individuals and allow for
tracing of on-line behaviour. These technical means, in their technical functions,
should incorporate privacy safeguards in accordance with Directive 95/46/EC of
the European Parliament and of the Council of 24 October 1995 on the protection of
individuals with regard to the processing of personal data and the free movement
of such data '°.

(58) Member States should provide for effective sanctions and remedies for
infringements of rights and obligations as set out in this Directive. They should
take all the measures necessary to ensure that those sanctions and remedies are
applied. The sanctions thus provided for should be effective, proportionate and
dissuasive and should include the possibility of Seeking damages and/or injunctive
relief and, where appropriate, of applying for seizure of infringing material.

(59) In the digital environment, in particular, the services of intermediaries
may increasingly be used by third parties for infringing activities. In many cases
such intermediaries are best placed to bring such infringing activities to an end.
Therefore, without prejudice to any other sanctions and remedies available,
rightholders should have the possibility of applying for an injunction against an

' OJ L 281, 23.11.1995, p. 31.
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intermediary who carries a third party’s infringement of a protected work or other
subject-matter in a network. This possibility should be available even where the
acts carried out by the intermediary are exempted under Article 5. The conditions
and modalities relating to such injunctions should be left to the national law of the
Member States.

(60) The protection provided under this Directive should be without
prejudice to national or Community legal provisions in other areas, such as industrial
property, data protection, conditional access, access to public documents, and the
rule of media exploitation chronology, which may affect the protection of copyright
or related rights.

(61) In order to comply with the WIPO Performances and Phonograms Treaty,
Directives 92/100/EEC and 93/98/EEC should be amended,

HAVE ADOPTED THIS DIRECTIVE:
CHAPTERI
OBJECTIVEAND SCOPE
Article 1. Scope

1. This Directive concerns the legal protection of copyright and related
rights in the framework of the internal market, with particular emphasis on the
information society.

2. Except in the cases referred to in Article 11, this Directive shall leave
intact and shall in no way affect existing Community provisions relating to:

(a) the legal protection of computer programs;

(b) rental right, lending right and certain rights related to copyright in the
field of intellectual property;

(c) copyright and related rights applicable to broadcasting of programmes
by satellite and cable retransmission;

(d) the term of protection of copyright and certain related rights;

(e) the legal protection of databases.

CHAFTERI
RIGHTSAND EXCEPTIONS

Article 2. Reproduction right

Member States shall provide for the exclusive right to authorise or prohibit
direct or indirect, temporary or permanent reproduction by any means and in any
form, in whole or in part:

(a) for authors, of their works;

(b) for performers, of fixations of their performances;

(c) for phonogram producers, of their phonograms;

(d) for the producers of the first fixations of films, in respect of the original
and copies of their films;
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(e) for broadcasting organisations, of fixations of their broadcasts, whether
those broadcasts are transmitted by wire or over the air, including by cable or
satellite.

Article 3. Right of communication to the public of works and right of
making available to the public other subject-matter

1. Member States shall provide authors with the exclusive right to authorise
or prohibit any communication to the public of their works, by wire or wireless
means, including the making available to the public of their works in such a way
that members of the public may access them from a place and at a time individually
chosen by them.

2. Member States shall provide for the exclusive right to authorise or prohibit
the making available to the public, by wire or wireless means, in such a way that
members of the public may access them from a place and at a time individually
chosen by them:

(a) for performers, of fixations of their performances;

(b) for phonogram producers, of their phonograms;

(c) for the producers of the first fixations of films, of the original and copies
of their films;

(d) for broadcasting organisations, of fixations of their broadcasts, whether
these broadcasts are transmitted by wire or over the air, including by cable or satellite.

3. The rights referred to in paragraphs 1 and 2 shall not be exhausted by any

act of communication to the public or making available to the public as set out in
this Article.

Article 4. Distribution right

1. Member States shall provide for authors, in respect of the original of their
works or of copies thereof, the exclusive right to authorise or prohibit any form of
distribution to the public by sale or otherwise.

2. The distribution right shall not be exhausted within the Community in
respect of the original or copies of the work, except where the first sale or other

transfer of ownership in the Community of that object is made by the rightholder or
with his consent.

Article 5. Exceptions and limitations

1. Temporary acts of reproduction referred to in Article 2, which are transient
or incidental [and] an integral and essential part of a technological process and
whose sole purpose is to enable:

(a) a transmission in a network between third parties by an intermediary, or

(b) a lawful use

of a work or other subject-matter to be made, and which have no independent
economic significance, shall be exempted from the reproduction right provided for
in Article 2.
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2. Member States may provide for exceptions or limitations to the
reproduction right provided for in Article 2 in the following cases:

(a) in respect of reproductions on paper or any similar medium, effected by
the use of any kind of photographic technique or by some other process having
similar effects, with the exception of sheet music, provided that the rightholders
receive fair compensation;

(b) in respect of reproductions on any medium made by a natural person for
private use and for ends that are neither directly nor indirectly commercial, on
condition that the rightholders receive fair compensation which takes account of
the application or non-application of technological measures referred to in Article
6 to the work or subject-matter concerned;

(c) in respect of specific acts of reproduction made by publicly accessible
libraries, educational establishments or museums, or by archives, which are not for
direct or indirect economic or commercial advantage;

(d) in respect of ephemeral recordings of works made by broadcasting
organisations by means of their own facilities and for their own broadcasts; the
preservation of these recordings in official archives may, on the grounds of their
exceptional documentary character, be permitted;

(e) in respect of reproductions of broadcasts made by social institutions
pursuing non-commercial purposes, such as hospitals or prisons, on condition
that the rightholders receive fair compensation.

3. Member States may provide for exceptions or limitations to the rights
provided for in Articles 2 and 3 in the following cases:

() use for the sole purpose of illustration for teaching or scientific research,
as long as the source, including the author’s name, is indicated, unless this turns
out to be impossible and to the extent justified by the non-commercial purpose to
be achieved;

(b) uses, for the benefit of people with a disability, which are directly related
to the disability and of a non-commercial nature, to the extent required by the
specific disability;

(c) reproduction by the press, communication to the public or making
available of published articles on current economic, political or religious topics or
of broadcast works or other subject-matter of the same character, in cases where
such use is not expressly reserved, and as long as the source, including the author’s
name, is indicated, or use of works or other subject-matter in connection with the
reporting of current events, to the extent justified by the informatory purpose and
as long as the source, including the author's name, is indicated, unless this turns
out to be impossible;

(d) quotations for purposes such as criticism or review, provided that they
relate to a work or other subject-matter which has already been lawfully made
available to the public, that, unless this turns out to be impossible, the source,
including the author’s name, is indicated, and that their use is in accordance with
fair practice, and to the extent required by the specific purpose;
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(e) use for the purposes of public security or to ensure the proper
performance or reporting of administrative, parliamentary or judicial proceedings;

(f) use of political speeches as well as extracts of public lectures or similar
works or subject-matter to the extent justified by the informatory purpose and
provided that the source, including the author’s name, is indicated, except where
this turns out to be impossible;

(g) use during religious celebrations or official celebrations organised by a
public authority;

(h) use of works, such as works of architecture or sculpture, made to be
located permanently in public places;

(i) incidental inclusion of a work or other subject-matter in other material;

(§) use for the purpose of advertising the public exhibition or sale of artistic works,
to the extent necessary to promote the event, excluding any other commercial use;

(k) use for the purpose of caricature, parody or pastiche;

(1) use in connection with the demonstration or repair of equipment;

(m) use of an artistic work in the form of a building or a drawing or plan of a
building for the purposes of reconstructing the building;

(n) use by communication or making available, for the purpose of research
or private study, to individual members of the public by dedicated terminals on the
premises of establishments referred to in paragraph 2(c) of works and other subject-
matter not subject to purchase or licensing terms which are contained in their
collections;

(o) use in certain other cases of minor importance where exceptions or
limitations already exist under national law, provided that they only concern
analogue uses and do not affect the free circulation of goods and services within
the Community, without prejudice to the other exceptions and limitations contained
in this Article.

4. Where the Member Stafes may provide for an exception or limitation to
the right of reproduction pursuant to paragraphs 2 and 3, they may provide similarly
for an exception or limitation to the right of distribution as referred to in Article 4 to
the extent justified by the purpose of the authorised act of reproduction.

5. The exceptions and limitations provided for in paragraphs 1, 2, 3 and 4
shall only be applied in certain special cases which do not conflict with a normal
exploitation of the work or other subject-matter and do not unreasonably prejudice
the legitimate interests of the rightholder.

CHAPTERII
PROTECTION OF TECHNOLOGICALMEASURES AND RIGHTS-
MANAGEMENTINFORMATION

Article 6. Obligations as to technological measures
1. Member States shall provide adequate legal protection against the
circumvention of any effective technological measures, which the person concemed
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carries out in the knowledge, or with reasonable grounds to know, that he or she is
pursuing that objective.

2. Member States shall provide adequate legal protection against the
manufacture, import, distribution, sale, rental, advertisement for sale or rental, or
possession for commercial purposes of devices, products or components or the
provision of services which:

(a) are promoted, advertised or marketed for the purpose of circumvention
of, or

(b) have only a limited commercially significant purpose or use other than
to circumvent, or

(c) are primarily designed, produced, adapted or performed for the purpose
of enabling or facilitating the circumvention of,

any effective technological measures.

3. For the purposes of this Directive, the expression “technological measures”
means any technology, device or component that, in the normal course of its
operation, is designed to prevent or restrict acts, in respect of works or other
subject-matter, which are not authorised by the rightholder of any copyright or any
right related to copyright as provided for by law or the sui generis right provided
for in Chapter III of Directive 96/9/EC. Technological measures shall be deemed
“effective” where the use of a protected work or other subject-matter is controlled
by the rightholders through application of an access control or protection process,
such as encryption, scrambling or other transformation of the work or other subject-
matter or a copy control mechanism, which achieves the protection objective.

4. Notwithstanding the legal protection provided for in paragraph 1, in the
absence of voluntary measures taken by rightholders, including agreements
between rightholders and other parties concerned, Member States shall take
appropriate measures to ensure that rightholders make available to the beneficiary
of an exception or limitation provided for in national law in accordance with Article
5(2)(a), (2X(c), (2)(d), (2)(e), (3)(a), (3)(b) or (3)(e) the means of benefiting from that
exception or limitation, to the extent necessary to benefit from that exception or
limitation and where that beneficiary has legal access to the protected work or
subject-matter concerned.

A Member State may also take such measures in respect of a beneficiary of
an exception or limitation provided for in accordance with Article 5(2)(b), unless
reproduction for private use has already been made possible by rightholders to the
extent necessary to benefit from the exception or limitation concemed and in
accordance with the provisions of Article 5(2)(b) and (5), without preventing
rightholders from adopting adequate measures regarding the number of
reproductions in accordance with these provisions.

The technological measures applied voluntarily by rightholders, including
those applied in implementation of voluntary agreements, and technological
measures applied in implementation of the measures taken by Member States, shall
enjoy the legal protection provided for in paragraph 1.
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The provisions of the first and second subparagraphs shall not apply to
works or other subject-matter made available to the public on agreed contractual
terms in such a way that members of the public may access them from a place and
at a time individually chosen by them.

When this Article is applied in the context of Directives 92/100/EEC and 96/
9/EC, this paragraph shall apply mutatis mutandis.

Article 7. Obligations concerning rights-management information

1. Member States shall provide for adequate legal protection against any
person knowingly performing without authority any of the following acts:

(a) the removal or alteration of any electronic rights-management
information;

(b) the distribution, importation for distribution, broadcasting,
communication or making available to the public of works or other subject-matter
protected under this Directive or under Chapter [II of Directive 96/9/EC from which
electronic rights-management information has been removed or altered without
authority,

if such person knows, or has reasonable grounds to know, that by so doing
he is inducing, enabling, facilitating or concealing an infringement of any copyright
or any rights related to copyright as provided by law, or of the sui generis right
provided for in Chapter Il of Directive 96/9/EC.

2. For the purposes of this Directive, the expression “rights-management
information” means any information provided by rightholders which identifies the
work or other subject-matter referred to in this Directive or covered by the sui
generis right provided for in Chapter I1I of Directive 96/9/EC, the author or any
other rightholder, or information about the terms and conditions of use of the work
or other subject-matter, and any numbers or codes that represent such information.

The first subparagraph shall apply when any of these items of information
is associated with a copy of, or appears in connection with the communication to
the public of, a work or other subjectmatter referred to in this Directive or covered
by the sui generis right provided for in Chapter [L of Directive 96/9/EC.

CHAPTERIV
COMMON PROVISIONS

Article 8. Sanctions and remedies

1. Member States shall provide appropriate sanctions and remedies in
respect of infringements of the rights and obligations set out in this Directive and
shall take all the measures necessary to ensure that those sanctions and remedies
are applied. The sanctions thus provided for shall be effective, proportionate and
dissuasive.

2. Each Member State shall take the measures necessary to ensure that
rightholders whose interests are affected by an infringing activity carried out on
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its territory can bring an action for damages and/or apply for an injunction and,
where appropriate, for the seizure of infringing material as well as of devices, products
or components referred to in Article 6(2).

3. Member States shall ensure that rightholders are in a position to apply for
an injunction against intermediaries whose services are used by a third party to
infringe a copyright or related right.

Article 9. Continued application of other legal provisions

This-Directive shall be without prejudice to provisions concerning in
particular patent rights, trade marks, design rights, utility models, topographies of
semi-conductor products, type faces, conditional access, access to cable of
broadcasting services, protection of national treasures, legal deposit requirements,
laws on restrictive practices and unfair competition, trade secrets, security,
confidentiality, data protection and privacy, access to public documents, the law of
confract.

Article 10. Application over time

1. The provisions of this Directive shall apply in respect of all works and
other subject-matter referred to in this Directive which are, on 22 December 2002,
protected by the Member States’ legislation in the field of copyright and related
rights, or which meet the criteria for protection under the provisions of this Directive
or the provisions referred to in Article 1(2).

2. This Directive shall apply without prejudice to any acts concluded and
rights acquired before 22 December 2002.

Article 11. Technical adaptations

1. Directive 92/100/EEC is hereby amended as follows:

(a) Article 7 shall be deleted;

(b) Article 10(3) shall be replaced by the following: “3. The limitations shall
only be applied in certain special cases which do not conflict with a normal
exploitation of the subject-matter and do not unreasonably prejudice the legitimate
interests of the rightholder.”

2. Article 3(2) of Directive 93/98/EEC shall be replaced by the following: “2.
The rights of producers of phonograms shall expire 50 years after the fixation is
made. However, if the phonogram has been lawfully published within this period,
the said rights shall expire 50 years from the date of the first lawful publication. If
no lawful publication has taken place within the period mentioned in the first
sentence, and if the phonogram has been lawfully communicated to the public
within this period, the said rights shall expire 50 years from the date of the first
lawful communication to the public.

However, where through the expiry of the term of protection granted pursuant
to this paragraph in its version before amendment by Directive 2001/29/EC of the
European Parliament and of the Council of 22 May 2001 on the harmonisation of
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certain aspects of copyright and related rights in the information society '* the rights
of producers of phonograms are no longer protected on 22 December 2002, this
paragraph shall not have the effect of protecting those rights anew.”

Article 12. Final provisions

1. Not later than 22 December 2004 and every three years thereafter, the
Commission shall submit to the European Parliament, the Council and the Economic
and Social Committee a report on the application of this Directive, in which, inter
alia, on the basis of specific information supplied by the Member States, it shall
examine in particular the application of Articles 5, 6 and 8 in the light of the
development of the digital market. In the case of Article 6, it shall examine in particular
whether that Article confers a sufficient level of protection and whether acts which
are permitted by law are being adversely affected by the use of effective
technological measures. Where necessary, in particular to ensure the functioning
of the internal market pursuant to Article 14 of the Treaty, it shall submit proposals
for amendments to this Directive.

2. Protection of rights related to copyright under this Directive shall leave
intact and shall in no way affect the protection of copyright.

3. A contact committee is hereby established. It shall be composed of
representatives of the competent authorities of the Member States. It shall be
chaired by a representative of the Commission and shall meet either on the initiative
of the chairman or at the request of the delegation of a Member State.

4, The tasks of the committee shall be as follows:

(a) to examine the impact of this Directive on the functioning of the internal
market, and to highlight any difficulties;

(b) to organise consultations on all questions deriving from the application
of this Directive;

(c) to facilitate the exchange of information on relevant developments in
legislation and case-law, as well as relevant economic, social, cultural and
technological developments;

(d) to act as a forum for the assessment of the digital market in works and
other items, including private copying and the use of technological measures.

Article 13. Implementation

1. Member States shall bring into force the laws, regulations and
administrative provisions necessary to comply with this Directive before 22
December 2002. They shall forthwith inform the Commission thereof.

When Member States adopt these measures, they shall contain a reference
to this Directive or shall be accompanied by such reference on the occasion of their
official publication. The methods of making such reference shall be laid down by
Member States.

' OJ L 167, 22.6.2001, p. 10.
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2. Member States shall communicate to the Commission the text of the
provisions of domestic law which they adopt in the field governed by this Directive.

Article 14, Entry into force
This Directive shall enter into force on the day of its publication in the
Official Journal of the European Communities.

Article 15. Addressees
This Directive is addressed to the Member States.

Done at Brussels, 22 May 2001.

For the European Parliament For the Council
The President The President
N. Fontaine M. Winberg
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DIRECTIVE 2001/84/EC OF THE EUROPEAN PARLIAMENT
AND OF THE COUNCIL OF 27 SEPTEMBER 2001 ON THE
RESALE RIGHT FOR THE BENEFIT OF THE AUTHOR OF

AN ORIGINAL WORK OF ART

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN
UNION,
_ Having regard to the Treaty establishing the European Community, and in
particular Article 95 thereof,
Having regard to the proposal from the Commission !,
Having regard to the opinion of the Economic and Social Committee 2,
Acting in accordance with the procedure laid down in Article 251 of the
Treaty 3, and in the light of the joint text approved by the Conciliation Committee
on 6 June 2001,
Whereas:

(1) In the field of copyright, the resale right is an unassignable and inalienable
right, enjoyed by the author of an original work of graphic or plastic art, to an
economic interest in successive sales of the work concerned.

(2) The resale right is a right of a productive character which enables the
author/artist to receive consideration for successive transfers of the work. The
subject-matter of the resale right is the physical work, namely the medium in which
the protected work is incorporated.

(3) The resale right is intended to ensure that authors of graphic and plastic
works of art share in the economic success of their original works of art. It helps to
redress the balance between the economic situation of authors of graphic and
plastic works of art and that of other creators who benefit from successive
exploitations of their works.

(4) The resale right forms an integral part of copyright and is an essential
prerogative for authors. The imposition of such a right in all Member States meets
the need for providing creators with an adequate and standard level of protection.

(5) Under Article 151(4) of the Treaty the Community is to take cultural
aspects into account in its action under other provisions of the Treaty.

(6) The Berne Convention for the Protection of Literary and Artistic Works
provides that the resale right is available only if legislation in the country to which

'0J C 178, 21.6.1996, p. 16 and OJ C 125, 23.4.1998, p. 8.

20J C 75,10.3.1997, p. 17.

3 Opinion of the European Parliament of 9 April 1997 (OJ C 132, 28.4.1997, p. 88),
confirmed on 27 October 1999, Council Common Position of 19 June 2000 (OJ C 300,
20.10.2000, p. 1) and Decision of the European Parliament of 13 December 2000 (OJ C
232, 17.8.2001, p. 173). Decision of the European Parliament of 3 July 2001 and Decision
of the Council of 19 July 2001.
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the author belongs so permits. The right is therefore optional and subject to the
rule of reciprocity. It follows from the case-law of the Court of Justice of the
European Communities on the application of the principle of non-discrimination
laid down in Article 12 of the Treaty, as shown in the judgment of 20 October 1993
in Joined Cases C-92/92 and C-326/92 Phil Collins and Others ¢, that domestic
provisions containing reciprocity clauses cannot be relied upon in order to deny
nationals of other Member States rights conferred on national authors. The
application of such clauses in the Community context runs counter to the principle
of equal treatment resulting from the prohibition of any discrimination on grounds
of nationality.

(7) The process of internationalisation of the Community market in modemn
and contemporary art, which is now being speeded up by the effects of the new
economy, in a regulatory context in which few States outside the EU recognise the
resale right, makes it essential for the European Community, in the external sphere,
to open negotiations with a view to making Article 14b of the Berne Convention
compulsory.

(8) The fact that this international market exists, combined with the lack of a
resale right in several Member States and the current disparity as regards national
systems which recognise that right, make it essential to lay down transitional
provisions as regards both entry into force and the substantive regulation of the
right, which will preserve the competitiveness of the European market.

(9) The resale right is currently provided for by the domestic legislation of
a majority of Member States. Such laws, where they exist, display certain differences,
notably as regards the works covered, those entitled to receive royalties, the rate
applied, the transactions subject to payment of a royalty, and the basis on which
these are calculated. The application or non-application of such a right has a
significant impact on the competitive environment within the internal market, since
the existence or absence of an obligation to pay on the basis of the resale right is
an clement which must be taken into account by each individual wishing to sell a
work of art. This right is therefore a factor which contributes to the creation of
distortions of competition as well as displacement of sales within the Community.

(10) Such disparities with regard to the existence of the resale right and its
application by the Member States have a direct negative impact on the proper
functioning of the internal market in works of art as provided for by Article 14 of the
Treaty. In such a situation Article 95 of the Treaty constitutes the appropriate legal
basis.

(11) The objectives of the Community as set out in the Treaty include laying
the foundations of an ever closer union among the peoples of Europe, promoting
closer relations between the Member States belonging to the Community, and
ensuring their economic and social progress by common action to eliminate the
barriers which divide Europe. To that end the Treaty provides for the establishment

¢[1993] ECR I-5145.
212



of an internal market which presupposes the abolition of obstacles to the free
movement of goods, freedom to provide services and freedom of establishment,
and for the introduction of a system ensuring that competition in the common
market is not distorted. Harmonisation of Member States’ laws on the resale right
contributes to the attainment of these objectives.

(12) The Sixth Council Directive (77/388/EEC) of 17 May 1977 on the
harmonisation of the laws of the Member States relating to turnover taxes - common
system of value added tax: uniform basis of assessment *, progressively introduces
a Community system of taxation applicable inter alia to works of art. Measures
confined to the tax field are not sufficient to guarantee the harmonious functioning
of the art market. This objective cannot be attained without harmonisation in the
field of the resale right.

(13) Existing differences between laws should be eliminated where they
have a distorting effect on the functioning of the internal market, and the emergence
of any new differences of that kind should be prevented. There is no need to
eliminate, or prevent the emergence of, differences which cannot be expected to
affect the functioning of the internal market.

(14) A precondition of the proper functioning of the internal market is the
existence of conditions of competition which are not distorted. The existence of
differences between national provisions on the resale right creates distortions of
competition and displacement of sales within the Community and leads to unequal
treatment between artists depending on where their works are sold. The issue
under consideration has therefore transnational aspects which cannot be
satisfactorily regulated by action by Member States. A lack of Community action
would conflict with the requirement of the Treaty to correct distortions of
competition and unequal treatment.

(15) In view of the scale of divergences between national provisions it is
therefore necessary to adopt harmonising measures to deal with disparities between
the laws of the Member States in areas where such disparities are liable to create or
maintain distorted conditions of competition. It is not however necessary to
harmonise every provision of the Member States’ laws on the resale right and, in
order to leave as much scope for national decision as possible, it is sufficient to
limit the harmonisation exercise to those domestic provisions that have the most
direct impact on the functioning of the internal market.

(16) This Directive complies therefore, i its entirety, with the principles of
subsidiarity and proportionality as laid down in Article 5 of the Treaty.

(17) Pursuant to Council Directive 93/98/EEC 0f 29 October 1993 harmonising
the term of protection of copyright and certain related rights ¢, the term of copyright
runs for 70 years after the author’s death. The same period should be laid down for

$OJ L 145, 13.6.1977, p. 1. Directive as last amended by Directive 1999/85/EC (OJ L
277, 28.10.1999, p. 34).
$ OJ L 290, 24.11.1993, p. 9.
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the resale right. Consequently, only the originals of works of modern and
contemporary art may fall within the scope of the resale right. However, in order to
allow the legal systems of Member States which do not, at the time of the adoption
of this Directive, apply a resale right for the benefit of artists to incorporate this
right into their respective legal systems and, moreover, to enable the economic
operators in those Member States to adapt gradually to the aforementioned right
whilst maintaining their economic viability, the Member States concerned should
be allowed a limited transitional period during which they may choose not to apply
the resale right for the benefit of those entitled under the artist after his death.

(18) The scope of the resale right should be extended to all acts of resale,
with the exception of those effected directly between persons acting in their private
capacity without the participation of an art market professional. This right should
not extend to acts of resale by persons acting in their private capacity to museums
which are not for profit and which are open to the public. With regard to the
particular situation of art galleries which acquire works directly from the author,
Member States should be allowed the option of exempting from the resale right
acts of resale of those works which take place within three years of that acquisition.
The interests of the artist should also be taken into account by limiting this
exemption to such acts of resale where the resale price does not exceed EUR 10000.

(19) It should be made clear that the harmonisation brought about by this
Directive does not apply to original manuscripts of writers and composers.

(20) Effective rules should be laid down based on experience already gained
at national level with the resale right. It is appropriate to calculate the royalty as a
percentage of the sale price and not of the increase in value of works whose
original value has increased.

(21) The categories of works of art subject to the resale right should be
harmonised.

(22) The non-application of royalties below the minimum threshold may
help to avoid disproportionately high collection and administration costs compared
with the profit for the artist. However, in accordance with the principle of
subsidiarity, the Member States should be allowed to establish national thresholds
lower than the Community threshold, so as to promote the interests of new artists.
Given the small amounts involved, this derogation is not likely to have a significant
effect on the proper functioning of the internal market.

(23) The rates set by the different Member States for the application of the
resale right vary considerably at present. The effective functioning of the internal
market in works of modern and contemporary art requires the fixing of uniform rates
to the widest possible extent.

(24) It is desirable to establish, with the intention of reconciling the various
interests involved in the market for original works of art, a system consisting of a
tapering scale of rates for several price bands. It is important to reduce the risk of
sales relocating and of the circumvention of the Community rules on the resale

right.
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(25) The person by whom the royalty is payable should, in principle, be the
seller. Member States should be given the option to provide for derogations from
this principle in respect of liability for payment. The seller is the person or
undertaking on whose behalf the sale is concluded.

(26) Provision should be made for the possibility of periodic adjustment of
the threshold and rates. To this end, it is appropriate to entrust to the Commission
the task of drawing up periodic reports on the actual application of the resale right
in the Member States and on the impact on the art market in the Community and,
where appropriate, of making proposals relating to the amendment of this Directive.

(27) The persons entitled to receive royalties must be specified, due regard
being had to the principle of subsidiarity. It is not appropriate to take action through
this Directive in relation to Member States’ laws of succession. However, those
entitled under the author must be able to benefit fully from the resale right after his
death, at least following the expiry of the transitional period referred to above.

(28) The Member States are responsible for regulating the exercise of the
resale right, particularly with regard to the way this is managed. In this respect
management by a collecting society is one possibility. Member States should ensure
that collecting societies operate in a transparent and efficient manner. Member
States must also ensure that amounts intended for authors who are nationals of
other Member States are in fact collected and distributed. This Directive is without
prejudice to arrangements in Member States for collection and distribution.

(29) Enjoyment of the resale right should be restricted to Community nationals
as well as to foreign authors whose countries afford such protection to authors
who are nationals of Member States. A Member State should have the option of
extending enjoyment of this right to foreign authors who have their habitual
residence in that Member State.

(30) Appropriate procedures for monitoring transactions should be introduced
50 as to ensure by practical means that the resale right is effectively applied by
Member States. This implies also a right on the part of the author or his authorised
representative to obtain any necessary information from the natural or legal person
liable for payment of royalties. Member States which provide for collective management
of the resale right may also provide that the bodies responsible for that collective
management should alone be entitled to obtain information,

HAVE ADOPTED THIS DIRECTIVE:

CHAPTERI
SCOPE

Article 1. Subject matter of the resale right

1. Member States shall provide, for the benefit of the author of an original
work of art, a resale right, to be defined as an inalienable right, which cannot be
waived, even in advance, to receive a royalty based on the sale price obtained for
any resale of the work, subsequent to the first transfer of the work by the author.
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2. The right referred to in paragraph 1 shall apply to all acts of resale involving
as sellers, buyers or intermediaries art market professionals, such as salesrooms,
art galleries and, in general, any dealers in works of art.

3. Member States may provide that the right referred to in paragraph 1 shail
not apply to acts of resale where the seller has acquired the work directly from the
author less than three years before that resale and where the resale price does not
exceed EUR 10000.

4. The royalty shall be payable by the seller. Member States may provide
that one of the natural or legal persons referred to in paragraph 2 other than the
seller shall alone be liable or shall share liability with the seller for payment of the

royalty.

Article 2. Works of art to which the resale right relates

1. For the purposes of this Directive, “original work of art™ means works of
graphic or plastic art such as pictures, collages, paintings, drawings, engravings,
prints, lithographs, sculptures, tapestries, ceramics, glassware and photographs,
provided they are made by the artist himself or are copies considered.to be original
works of art.

2. Copies of works of art covered by this Directive, which have been made
in limited numbers by the artist himself or under his authority, shall be considered
to be original works of art for the purposes of this Directive. Such copies will
normally have been numbered, signed or otherwise duly authorised by the artist.

CHAPTERI
PARTICULAR PROVISIONS
Article 3. Threshold
1. It shall be for the Member States to set aminimum sale price from which
the sales referred to in Article 1 shall be subject to resale right.
2. This minimum sale price may not under any circumstances exceed EUR 3000.

Article 4. Rates

1. The royalty provided for in Article 1 shall be set at the following rates:

(a) 4 % for the portion of the sale price up to EUR 50000;

(b) 3 % for the portion of the sale price from EUR 50000,01 to EUR 200000;

(c) 1 % for the portion of the sale price from EUR 200000,01 to EUR 350000;

(d) 0,5 % for the portion of the sale price from EUR 350000,01 to EUR 500000;

(€) 0,25 % for the portion of the sale price exceeding EUR 500000.

However, the total amount of the royalty may not exceed EUR 12500.

2. By way of derogation from paragraph 1, Member States may apply arate
of 5 % for the portion of the sale price referred to in paragraph 1(a).

3. If the minimum sale price set should be lower than EUR 3000, the Member
State shall also determine the rate applicable to the portion of the sale price up to
EUR 3000; this rate may not be lower than 4 %.
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Article 5. Calculation basis
The sale prices referred to in Articles 3 and 4 are net of tax.

Article 6. Persons entitled to receive royalties

1. The royalty provided for under Article 1 shall be payable to the author of
the work and, subject to Article 8(2), after his death to those entitled under him/her.

2. Member States may provide for compulsory or optional collective
management of the royalty provided for under Article 1.

Article 7. Third-country nationals entitled to receive royalties

1. Member States shall provide that authors who are nationals of third
countries and, subject to Article 8(2), their successors in title shall enjoy the resale
right in accordance with this Directive and the legislation of the Member State
concerned only if legislation in the country of which the author or his/her successor
in title is a national permits resale right protection in that country for authors from
the Member States and their successors in title.

2. On the basis of information provided by the Member States, the Commission
shall publish as soon as possible an indicative list of those third countries which
fulfil the condition set out in paragraph 1. This list shall be kept up to date.

3. Any Member State may treat authors who are not nationals of a Member
State but who have their habitual residence in that Member State in the same way
as its own nationals for the purpose of resale right protection.

Article 8. Term of protection of the resale right

1. The term of protection of the resale right shall correspond to that laid
down in Article 1 of Directive 93/98/EEC.

2. By way of derogation from paragraph 1, those Member States which do
not apply the resale right on (the entry into force date referred to in Article 13), shall
not be required, for a period expiring not later than 1 January 2010, to apply the
resale right for the benefit of those entitled under the artist after his/her death.

3. A Member State to which paragraph 2 applies may have up to two more
years, if necessary to enable the economic operators in that Member State to adapt
gradually to the resale right system while maintaining their economic viability,
before it is required to apply the resale right for the benefit of those entitled under
the artist after his/her death. At least 12 months before the end of the period
referred to in paragraph 2, the Member State concerned shall inform the Commission
giving its reasons, so that the Commission can give an opinion, after appropriate
consultations, within three months following the receipt of such information. If the
Member State does not follow the opinion of the Commission, it shall within one
month inform the Commission and justify its decision. The notification and
justification of the Member State and the opinion of the Commission shall be
published in the Official Journal of the European Communities and forwarded to
the European Parliament.
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4. In the event of the successful conclusion, within the periods referred to
in Article 8(2) and (3), of international negotiations aimed at extending the resale
right at intemational level, the Commission shall submit appropriate proposals.

Article 9. Right to obtain information

The Member States shall provide that for a period of three years after the
resale, the persons entitled under Article 6 may require from any art market
professional mentioned in Article 1(2) to furnish any information that may be
necessary in order to secure payment of royalties in respect of the resale.

CHAPTERII
FINAL PROVISIONS

Article 10. Application in time

This Directive shall apply in respect of all original works of art as defined in
Article 2 which, on 1 January 2006, are still protected by the legislation of the
Member States in the field of copyright or meet the criteria for protection under the
provisions of this Directive at that date.

Article 11. Revision clause

) 1. The Commission shall submit to the European Parliament, the Council
and the Economic and Social Committee not later than 1 January 2009 and every
four years thereafter a report on the implementation and the effect of this Directive,
paying particular attention to the competitiveness of the market in modem and
contemporary art in the Community, especially as regards the position of the
Community in relation to relevant markets that do not apply the resale right and the
fostering of artistic creativity and the management procedures in the Member
States. It shall examine in particular its impact on the internal market and the effect
of the introduction of the resale right in those Member States that did not apply the
right in national law prior to the entry into force of this Directive. Where appropriate,
the Commission shall submit proposals for adapting the minimum threshold and
the rates of royalty to take account of changes in the sector, proposals relating to
the maximum amount laid down in Article 4(1) and any other proposal it may deem
necessary in order to enhance the effectiveness of this Directive.

2. A Contact Committee is hereby established. It shall be composed of
representatives of the competent authorities of the Member States. It shall be
chaired by a representative of the Commission and shall meet either on the initiative
of the Chairman or at the request of the delegation of a Member State.

3. The task of the Committee shall be as follows:

- to organise consultations on all questions deriving from application of
this Directive,

- to facilitate the exchange of information between the Commission and the
Member States on relevant developments in the art market in the Community.
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Article 12. Implementation

1. Member States shall bring into force the laws, regulations and
administrative provisions necessary to comply with this Directive before 1 January
2006. They shall forthwith inform the Commission thereof.

When Member States adopt these measures, they shall contain a reference
to this Directive or shall be accompanied by such reference on the occasion of their
official publication. The methods of making such a reference shall be laid down by
the Member States.

2. Member States shall communicate to the Commission the provisions of
national law which they adopt in the field covered by this Directive.

Article 13. Entry into force
This Directive shall enter into force on the day of its publication in the
OfTicial Journal of the European Communities.

Article 14. Addressees
This Directive is addressed to the Member States.

Done at Brussels, 27 September 2001.

For the European Parliament For the Council
The President The President
N. Fontaine C. Picqué
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DIRECTIVE 2012/28/EU OF THE EUROPEAN PARLIAMENT
AND OF THE COUNCIL OF 25 OCTOBER 2012 ON
CERTAIN PERMITTED USES OF ORPHAN WORKS (TEXT
WITHEEA RELEVANCE)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN
UNION,

Having regard to the Treaty on the Functioning of the European Union, and
in particular Articles 53(1), 62 and 114 thereof,

Having regard to the proposal from the European Commission,

After transmission of the draft legislative act to the national parliaments,

Having regard to the opinion of the European Economic and Social
Committee !,

Acting in accordance with the ordinary legislative procedure 2,

Whereas:

(1) Publicly accessible libraries, educational establishments and museums,
as well as archives, film or audio heritage institutions and public-service
broadcasting organisations, established in the Member States, are engaged in
large-scale digitisation of their collections or archives in order to create European
Digital Libraries. They contribute to the preservation and dissemination of European
cultural heritage, which is also important for the creation of European Digital
Libraries, such as Europeana. Technologies for mass digitisation of print materials
and for search and indexing enhance the research value of the libraries’ collections.
Creating large online libraries facilitates electronic search and discovery tools which
open up new sources of discovery for researchers and academics who would
otherwise have to content themselves with more traditional and analogue search
methods.

(2) The need to promote free movement of knowledge and innovation in the
internal market is an important component of the Europe 2020 Strategy, as set out
in the Communication from the Commission entitled ‘Europe 2020: A strategy for
smart, sustainable and inclusive growth’, which includes as one of its flagship
initiatives the development of a Digital Agenda for Europe.

(3) Creating a legal framework to facilitate the digitisation and dissemination
of works and other subject-matter which are protected by copyright or related
rights and for which no rightholder is identified or for which the rightholder, even

if identified, is not located — so-called orphan works — is a key action of the
Digital Agenda for Europe, as set out in the Communication from the Commission
entitled ‘A Digital Agenda for Europe’. This Directive targets the specific problem
of the legal determination of orphan work status and its consequences in terms of

10J C 376, 22.12.2011, p. 66.
2 position of the European Parliament of 13 September 2012 (not yet published in the
Official Jounal) and decision of the Council of 4 October 2012,
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the permitted users and permitted uses of works or phonograms considered to be
orphan works.

(4) This Directive is without prejudice to specific solutions being developed
in the Member States to address larger mass digitisation issues, such as in the case
of so-called ‘out-of-commerce’ works. Such solutions take into account the
specificities of different types of content and different users and build upon the
consensus of the relevant stakeholders. This approach has also been followed in
the Memorandum of Understanding on key principles on the digitisation and making
available of out-of-commerce works, signed on 20 September 2011 by
representatives of European libraries, authors, publishers and collecting societies
and witnessed by the Commission. This Directive is without prejudice to that
Memorandum of Understanding, which calls on Member States and the Commission
to ensure that voluntary agreements concluded between users, rightholders and
collective rights management organisations to licence the use of out-of-commerce
works on the basis of the principles contained therein benefit from the requisite
legal certainty in a national and cross-border context.

(5) Copyright is the economic foundation for the creative industry, since it
stimulates innovation, creation, investment and production. Mass digitisation and
dissemination of works is therefore a means of protecting Europe’s cultural heritage.
Copyright is an important tool for ensuring that the creative sector is rewarded for
its work. )

(6) The rightholders’ exclusive rights of reproduction of their works and
other protected subject-matter and of making them available to the public, as
harmonised under Directive 2001/29/EC of the European Parliament and of the
Council of 22 May 2001 on the harmonisation of certain aspects of copyright and
refated rights in the information society ?, necessitate the prior consent of
rightholders to the digitisation and the making available to the public of a work or
other protected subject-matter.

(7) In the case of orphan works, it is not possible to obtain such prior consent
to the carrying-out of acts of reproduction or of making available to the public.

(8) Different approaches in the Member States to the recognition of orphan
work status can present obstacles to the functioning of the internal market and the
use of, and cross-border access to, orphan works. Such different approaches can
also result in restrictions on the free movement of goods and services which incorporate
cultural content. Therefore, ensuring the mufual recognition of such status is
appropriate, since it will allow access to orphan works in all Member States.

(9) In particular, a common approach to determining the orphan work status
and the permitted uses of orphan works is necessary in order to ensure legal
certainty in the internal market with respect to the use of orphan works by publicly
accessible libraries, educational establishments and museums, as well as by archives,

film or audio heritage institutions and public-service broadcasting organisations.

> 0J L 167, 22.6.2001, p. 10.
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(10) Cinematographic or audiovisual works and phonograms in the archives
of public-service broadcasting organisations and produced by them include orphan
works. Taking into account the special position of broadcasters as producers of
phonograms and audiovisual material and the need to adopt measures to limit the
phenomenon of orphan works in the future, it is appropriate to set a cut-off date for
the application of this Directive to works and phonograms in the archives of
broadcasting organisations.

(11) Cinematographic and audiovisual works and phonograms contained in
the archives of public-service broadcasting organisations and produced by them,
should for the purposes of this Directive be regarded as including cinematographic
and audiovisual works and phonograms which are commissioned by such
organisations for the exclusive exploitation by them or other co-producing public-
service broadcasting organisations. Cinematographic and audiovisual works and
phonograms contained in the archives of public-service broadcasting organisations
which have not been produced or commissioned by such organisations, but which
those organisations have been authorised to use under a licensing agreement,
should not fall within the scope of this Directive.

(12) For reasons of international comity, this Directive should apply only to
works and phonograms that are first published in the territory of a Member State or,
in the absence of publication, first broadcast in the territory of a Member State or,
in the absence of publication or broadcast, made publicly accessible by the
beneficiaries of this Directive with the ¢onsent of the rightholders. In the latter
case, this Directive should only apply provided that it is reasonable to assume that
the rightholders would not oppose the use allowed by this Directive.

(13) Before a work or phonogram can be considered an orphan work, a
diligent search for the rightholders in the work or phonogram, including rightholders
in works and other protected subject-matter that are embedded or incorporated in
the work or phonogram, should be carried out in good faith. Member States should
be permitted to provide that such diligent search may be carried out by the
organisations referred to in this Directive or by other organisations. Such other
organisations may charge for the service of carrying out a diligent search.

(14) It is appropriate to provide for a harmonised approach concemning such
diligent search in order to ensure a high level of protection of copyright and related
rights in the Union. A diligent search should involve the consultation of sources
that supply information on the works and other protected subject-matter as
determined, in accordance with this Directive, by the Member State where the
diligent search has to be carried out. In so doing, Member States could refer to the
diligent search guidelines agreed in the context of the High Level Working Group
on Digital Libraries established as part of the 12010 digital library initiative.

(15) In order to avoid duplication of search efforts, a diligent search should
be carried out in the Member State where the work or phonogram was first published
or, in cases where no publication has taken place, where it was first broadcast. The
diligent search in respect of cinematographic or audiovisual works the producer of
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which has his headquarters or habitual residence in a Member State should be
carried out in that Member State. In the case of cinematographic or audiovisual
works which are co-produced by producers established in different Member States,
the diligent search should be carried out in each of those Member States. With
regard to works and phonograms which have neither been published nor broadcast
but which have been made publicly accessible by the beneficiaries of this Directive
with the consent of the rightholders, the diligent search should be carried out in
the Member State where the organisation that made the work or phonogram publicly
accessible with the consent of the rightholder is established. Diligent searches for
the rightholders in works and other protected subject-matter that are embedded or
incorporated in a work or phonogram should be carried out in the Member State
where the diligent search for the work or phonogram containing the embedded or
incorporated work or other protected subject-matter is carried out, Sources of
information available in other countries should also be consulted if there is evidence
to suggest that relevant information on rightholders is to be found in those other
countries. The carrying-out of diligent searches may generate various kinds of
information, such as a search record and the result of the search. The search record
should be kept on file in order for the relevant organisation to be able to substantiate
that the search was diligent.

(16) Member States should ensure that the organisations concerned keep
records of their diligent searches and that the results of such searches, consisting
in particular of any finding that a work or phonogram is to be considered an orphan
work within the meaning of this Directive, as well as information on the change of
status and on the use which those organisations make of orphan works, are collected
and made available to the public at large, in particular through the recording of
theEN L 299/6 Official Journal of the European Union 27.10.2012 relevant information
in an online database. Considering in particular the pan-European dimension, and
in order to avoid duplication of efforts, it is appropriate to make provision for the
creation of a single online database for the Union containing such information and
for making it available to the public at large in a transparent manner. This can
enable both the organisations which are camrying out diligent searches and the
rightholders easily to access such information. The database could also play an
important role in preventing and bringing to an end possible copyright infringements,
patticularly in the case of changes to the orphan work status of the works and
phonograms. Under Regulation (EU) No 386/2012 ¢, the Office for Harmonization in
the Internal Market (‘the Office’) is entrusted with certain tasks and activities,
financed by making use of its own budgetary means, aimed at facilitating and
supporting the activities of national authorities, the private sector and the Union

¢ Regulation (EU) No 386/2012 of the European Parliament and of the Council of 19
April 2012 on entrusting the Oftice for Harmonization in the Intemal Market (Trade
Marks and Designs) with tasks related to the enforcement of intellectual property righis,
including the assembling of public and private-sector representatives as a European
Observatory on Infringements of Intellectual Property Rights (OJ L 129, 16.5.2012, p. 1).
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institutions in the fight against, including the prevention of, infringement of
intellectual property rights.

In particular, pursuant to point (g) of Article 2(1) of that Regulation, those
tasks include providing mechanisins which help to improve the online exchange of
relevant information between the Member States’ authorities concerned and
fostering cooperation between those authorities. It is therefore appropriate to rely
on the Office to establish and manage the European database containing information
related to orphan works referred to in this Directive.

(17) There can be several rightholders in respect of a particular work or
phonogram, and works and phonograms can themselves include other works or
protected subject-matter. This Directive should not affect the rights of identified
and located rightholders. If at least one rightholder has been identified and located,
a work or phonogram should not be considered an orphan work. The beneficiaries
of this Directive should only be permitted to use a work or phonogram one or more
of the rightholders in which are not identified or not located, if they are authorised
to carry out the acts of reproduction and of making available to the public covered
by Articles 2 and 3 respectively of Directive 2001/29/EC by those rightholders that
have been identified and located, including the rightholders of works and other
protected subject-matter which are embedded or incorporated in the works or
phonograms. Rightholders that have been identified and located can give this
authorisation only in relation to the rights that they themselves hold, either because
the rights are their own rights or because the rights were transferred to them, and
should not be able to authorise under this Directive any use on behalf of rightholders
that have not been identified and located. Correspondingly, when previously non-
identified or non-located rightholders come forward in order to claim their rights in
the work or phonogram, the lawful use of the work or phonogram by the beneficiaries
can continue only if those rightholders give their authorisation to do so under
Directive 2001/29/EC in relation to the rights that they hold.

(18) Rightholders should be entitled to put an end to the orphan work
status in the event that they come forward to claim their rights in the work or other
protected subject-matter. Rightholders that put an end to the orphan work status
of a work or other protected subject-matter should receive fair compensation for
the use that has been made of their works or other protected subject-matter under
this Directive, to be determined by the Member State where the organisation that
uses an orphan work is established. Member States should be free to determine the
circumstances under which the payment of such compensation may be organised,
including the point in time at which the payment is due. For the purposes of
determining the possible level of fair compensation, due account should be taken,
inter alia, of Member States’ cultural promotion objectives, of the non-commercial
nature of the use made by the organisations in question in order to achieve aims
related to their public-interest missions, such as promoting learning and
disseminating culture, and of the possible harm to rightholders.

(19) If a work or phonogram has been wrongly found to be an orphan work,
following a search which was not diligent, the remedies for copyright infringement
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in Member States’ legislation, provided for in accordance with the relevant national
provisions and Union law, remain available.

(20) In order to promote leaming and the dissemination of culture, Member
States should provide for an exception or limitation in addition to those provided for
in Article 5 of Directive 2001/29/EC. That exception or limitation should permit certain
organisations, as referred to in point (c) of Article 5(2) of Directive 2001/29/EC and
film or audio heritage institutions which operate on a non-profit making basis, as well
as public-service broadcasting organisations, to reproduce and make available to
the public, within the meaning of that Directive, orphan works, provided that such
use fulfils their public interest missions, in particular the preservation of, the restoration
of, and the provision of cultural and educational access to, their collections, including
their digital collections. Film or audio heritage institutions should, for the purposes
of this Directive, cover organisations designated by Member States to collect,
catalogue, preserve and restore films and other audiovisual works or phonograms
forming part of their cultural heritage. Public-service broadcasters should, for the
purposes of this Directive, cover broadcasters with a public-service remit as conferred,
defined and organised by each Member State. The exception or limitation established
by this Directive to permit the use of orphan works is without prejudice to the
exceptions and limitations provided for in Article 5 of Directive 2001/29/EC. It can be
applied only in certain special cases which do not conflict with the normal exploitation
of the work or other protected subject-matter and do not unreasonably prejudice the
legitimate interests of the rightholder.

(21) In order to incentivise digitisation, the beneficiaries of this Directive
should be allowed to generate revenues in relation to their use of orphan works
under this Directive in order to achieve aims related to their public-interest missions,
including in the context of public-private partnership agreements.

(22) Contractual arrangements may play a role in fostering the digitisation
of European cultural heritage, it being understood that publicly accessible libraries,
educational establishments and museums, as well as archives, film or audio heritage
institutions and public-service broadcasting organisations, should be allowed,
with a view to undertaking the uses permitted under this Directive, to conclude
agreements with commercial partners for the digitisation and making available to
the public of orphan works. Those agreements may include financial contributions
by such partners. Such agreements should not impose any restrictions on the
beneficiaries of this Directive as to their use of orphan works and should not grant
the commercial partner any rights to use, or control the use of, the orphan works.

(23) In order to foster access by the Union’s citizens to Europe's cultural
heritage, it is also necessary to ensure that orphan works which have been digitised
and made available to the public in one Member State may also be made available
to the public in other Member States. Publicly accessible libraries, educational
establishments and museums, as well as archives, film or audio heritage institutions
and public-service broadcasting organisations that use an orphan work in order to
achieve their public-interest missions should be able to make the orphan work
available to the public in other Member States.
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(24) This Directive is without prejudice to the arrangements in the Member
States concerning the management of rights such as extended collective licences,
legal presumptions of representation or transfer, collective management or similar
arrangements or a combination of them, including for mass digitisation.

(25) Since the objective of this Directive, namely ensuring legal certainty
with respect to the use of orphan works, cannot be sufficiently achieved by the
Member States and can therefore, by reason of the need for uniformity of the rules
governing the use of orphan works, be better achieved at Union level, the Union
may adopt measures, in-accordance with the principle of subsidiarity as set out in
Article 5 of the Treaty on European Union. In accordance with the principle of
proportionality, as set out in that Article, this Directive does not go beyond what is
necessary in order to achieve that objective,

HAVE ADOPTED THIS DIRECTIVE:

Article 1. Subject-matter and scope

1. This Directive concerns certain uses made of orphan works by publicly
accessible libraries, educational establishments and museums, as well as by archives,
film or audio heritage institutions and public-service broadcasting organisations,
established in the Member States, in order to achieve aims related to their public-
interest missions.

2. This Directive applies to:

(a) works published in the form of books, journals, newspapers, magazines
or other writings contained in the collections of publicly accessible libraries,
educational establishments or museums as well as in the collections of archives or
of film or audio heritage institutions;

(b) cinematographic or audiovisual works and phonograms contained in
the collections of publicly accessible libraries, educational establishments or
museums as well as in the collections of archives or of film or audio heritage
institutions; and

(c) cinematographic or audiovisual works and phonograms produced by
public-service broadcasting organisations up to and including 31 December 2002
and contained in their archives;

which are protected by copyright or related rights and which are first
published in a Member State or, in the absence of publication, first broadcast in a
Member State.

3. This Directive also applies to works and phonograms referred to in
paragraph 2 which have never been published or broadcast but which have been
made publicly accessible by the organisations referred to in paragraph 1 with the
consent of the rightholders, provided that it is reasonable to assume that the

rightholders would not oppose the uses referred to in Article 6. Member States may
limit the application of this paragraph to works and phonograms which have been
deposited with those organisations before 29 October 2014.
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4. This Directive shall also apply to works and other protected subject-
matter that are embedded or incorporated in, or constitute an integral part of, the
works or phonograms referred to in paragraphs 2 and 3.

5. This Directive does not interfere with any arrangements concerning the
management of rights at national level. EN L 299/8 Official Journal of the European
Union27.10.2012

Article 2. Orphan works

1. A work or a phonogram shall be considered an orphan work if none of the
rightholders in that work or phonogram is identified or, even if one or more of them
is identified, none is located despite a diligent search for the rightholders having
been carried out and recorded in accordance with Article 3.

2. Where there is more than one rightholder in a work or phonogram, and
not all of them have been identified or, even if identified, located after a diligent
search has been carried out and recorded in accordance with Article 3, the work or
phonogram may be used in accordance with this Directive provided that the
rightholders that have been identified and located have, in relation to the rights
they hold, authorised the organisations referred to in Article 1(1) to carry out the
acts of reproduction and making available to the public covered respectively by
Articles 2 and 3 of Directive 2001/29/EC.

3. Paragraph 2 shall be without prejudice to the rights in the work or
phonogram of rightholders that have been identified and located.

4. Article 5 shall apply mutatis mutandis to the rightholders that have not
been identified and located in the works referred to in paragraph 2.

5. This Directive shall be without prejudice to national provisions on
anonymous or pseudonymous works.

Article 3. Diligent search

1. For the purposes of establishing whether a work or phonogram is an
orphan work, the organisations referred to in Article 1( 1) shall ensure that a diligent
search is carried out in good faith in respect of each work or other protected
subject-matter, by consulting the appropriate sources for the category of works
and other protected subject-matter in question. The diligent search shall be carried
out prior to the use of the work or phonogram.

2. The sources that are appropriate for each category of works or phonogram
in question shall be determined by each Member State, in consultation with
rightholders and users, and shall include at least the relevant sources listed in the
Annex.

3. Adiligent search shall be carried out in the Member State of first publication
or, in the absence of publication, first broadcast, except in the case of
cinematographic or audiovisual works the producer of which has his headquarters
or habitual residence in a Member State, in which case the diligent search shall be
carried out in the Member State of his headquarters or habitual residence.
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In the case referred to in Article 1(3), the diligent search shall be carried out
in the Member State where the organisation that made the work or phonogram
publicly accessible with the consent of the rightholder is established.

4. If there is evidence to suggest that relevant information on rightholders
is to be found in other countries, sources of information available in those other
countries shall also be consulted.

5. Member States shall ensure that the organisations referred to in Article
1(1) maintain records of their diligent searches and that those organisations provide
the following information to the competent national authorities:

(a) the results of the diligent searches that the organisations have carried
out and which have led to the conclusion that a work or a phonogram is considered
an orphan work;

(b) the use that the organisations make of orphan works in accordance with
this Directive;

(c) any change, pursuant to Article 5, of the orphan work status of works
and phonograms that the organisations use;

(d) the relevant contact information of the organisation concerned.

6. Member States shall take the necessary measures to ensure that the
information referred to in paragraph 5 is recorded in a single publicly accessible
online database established and managed by the Office for Harmonization in the
Internal Market (‘the Office’) in accordance with Regulation (EU) No 386/2012. To
that end, they shall forward that information to the Office without delay upon
receiving it from the organisations referred to in Article 1(1).

Article 4. Mutual recognition of orphan work status

A work or phonogram which is considered an orphan work according to
Article 2 in a Member State shall be considered an orphan work in all Member
States. That work or phonogram may be used and accessed in accordance with this
Directive in all Member States. This also applies to works and phonograms referred
to in Article 2(2) in so far as the rights of the non- identified or non-located
rightholders are concerned.

Article S. End of orphan work status

Member States shall ensure that a rightholder in a work or phonogram
considered to be an orphan work has, at any time, the possibility of putting an end
to the orphan work status in so far as his rights are concerned.

Article 6. Permitted uses of orphan works

1. Member States shall provide for an exception or limitation to the right of
reproduction and the right of making available to the public provided for
respectively in Articles 2 and 3 of Directive 2001/29/EC to ensure that the
organisations referred to in Article 1(1) are permitted to use orphan works contained
in their collections in the following ways:

228



(a) by making the orphan work available to the public, within the meaning of
Article 3 of Directive 2001/29/EC;

(b) by acts of reproduction, within the meaning of Article 2 of Directive
2001/29/EC, for the purposes of digitisation, making available, indexing, cataloguing,
preservation or restoration.

2. The organisations referred to in Article 1(1) shall use an orphan work in
accordance with paragraph 1 of this Article only in order to achieve aims related to
their public-interest missions, in particular the preservation of, the restoration of,
and the provision of cultural and educational access to, works and phonograms
contained in their collection. The organisations may generate revenues in the
course of such uses, for the exclusive purpose of covering their costs of digitising
orphan works and making them available to the public.

3. Member States shall ensure that the organisations referred to in Article
1(1) indicate the name of identified authors and other rightholders in any use of an
orphan work.

4. This Directive is without prejudice to the freedom of contract of such
organisations in the pursuit of their public- interest missions, particularly in respect
of public-private partnership agreements.

5. Member States shall provide that a fair compensation is due to rightholders
that put an end to the orphan work status of their works or other protected subject-
matter for the use that has been made by the organisations referred to in Article
1(1) of such works and other protected subject-matter in accordance with paragraph
1 of this Article. Member States shall be free to determine the circumstances under
which the payment of such compensation may be organised. The level of the
compensation shall be determined, within the limits imposed by Union law, by the
law of the Member State in which the organisation which uses the orphan work in
question is established.

Article 7. Continued application of other legal provisions

This Directive shall be without prejudice to provisions concerning, in
particular, patent rights, trade marks, design rights, utility models, the topographies
of semi-conductor products, type faces, conditional access, access to cable of
broadcasting services, the protection of national treasures, legal deposit
requirements, laws on restrictive practices and unfair competition, trade secrets,
security, confidentiality, data protection and privacy, access to public documents,
the law of contract, and rules on the freedom of the press and freedom of expression
in the media.

Article 8. Application in time

1. This Directive shall apply in respect of all works and phonograms referred
toin Article 1 which are protected by the Member States’ legislation in the field of
copyright on or after 29 October 2014.

2. This Directive shall apply without prejudice to any acts concluded and
rights acquired before 29 October 2014.
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Article 9. Transposition

1. Member States shall bring into force the laws, regulations and
administrative provisions necessary to comply with this Directive by 29 October
2014. They shall forthwith communicate to the Commission the text of those
provisions.

When Member States adopt those provisions, they shall contain a reference
to this Directive or shall be accompanied by such a reference on the occasion of
their official publication. The methods of making such reference shall be laid down
by Member States.

2. Member States shall communicate to the Commission the text of the main
provisions of national law which they adopt in the field covered by this Directive.

Article 10. Review clause

The Commission shall keep under constant review the development of rights
information sources and shall by 29 October 2015, and at annual intervals thereafter,
submit a report concerning the possible inclusion in the scope of application of
this Directive of publishers and of works or other protected subject-matter not
currently included in its scope, and in particular stand-alone photographs and
other images.

By 29 October 2015, the Commission shall submit to the European Parliament,
the Council and the European Economic and Social Committee a report on the
application of this Directive, in the light of the development of digital libraries.

When necessary, in particular to ensure the functioning of the intenal
market, the Commission shall submit proposals for amendment of this Directive.

A Member State that has valid reasons to consider that the implementation
of this Directive hinders one of the national arrangements concerning the
management of rights referred to in Article 1(5) may bring the matter to the attention
of the Commission together with all relevant evidence. The Commission shall take
such evidence into account when drawing up the report referred to in the second
paragraph of this Article and when assessing whether it is necessary to submit
proposals for amendment of this Directive.

Article 11. Entry into force

This Directive shall enter into force on the day following that of its publication
in the Official Journal of the European Union.EN L 299/10 Official Journal of the
European Union 27.10.2012

Article 12. Addressees
This Directive is addressed to the Member States.

Done at Strasbourg, 25 October 2012.

For the European Parliament For the Council
The President The President
M.SCHULZ A.D. MAVROYANNIS
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ANNEX

The sources referred to in Article 3(2) include the following:

(1) for published books:

(a) legal deposit, library catalogues and authority files maintained by libraries
and other institutions;

(b) the publishers’ and authors’ associations in the respective country;

(c) existing databases and registries, WATCH (Writers, Artists and their
Copyright Holders), the ISBN (International Standard Book Number) and databases
listing books in print;

(d) the databases of the relevant collecting societies, in particular
reproduction rights organisations;

(e) sources that integrate multiple databases and registries, including VIAF
(Virtual International Authority Files) and ARROW (Accessible Registries of Rights
Information and Orphan Works);

(2) for newspapers, magazines, journals and periodicals:

(a) the ISSN (International Standard Serial Number) for periodical
publications;

(b) indexes and catalogues from library holdings and collections;

(c) legal deposit;

(d) the publishers® associations and the authors’ and journalists’
associations in the respective country;

(e) the databases of relevant collecting societies including reproduction
rights organisations;

(3) for visual works, including fine art, photography, illustration, design,
architecture, sketches of the latter works and other such works that are contained
in books, journals, newspapers and magazines or other works:

(a) the sources referred to in points (1) and (2);

(b) the databases of the relevant collecting societies, in particular for visual
arts, and including reproduction rights organisations;

(c) the databases of picture agencies, where applicable;

(4) for audiovisual works and phonograms:

(a) legal deposit;

(b) the producers’ associations in the respective country;

(c) databases of film or audio heritage institutions and national libraries;

(d) databases with relevant standards and identifiers such as ISAN
(International Standard Audiovisual Number) for audiovisual material, ISWC
(International Standard Music Work Code) for musical works and ISRC
(International Standard Recording Code) for phonograms;

(e) the databases of the relevant collecting societies, in particular for authors,
performers, phonogram producers and audiovisual producers;

(f) credits and other information appearing on the work’s packaging;

(g) databases of other relevant associations representing a specific category
of rightholders.
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