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Teopernyeckue npodeMbl KBaJHPHKALMH NPeCTYMJIeHNi
H 0030p 4aCTHOH 4acTH YroJIOBHOIrO 1paBa
BriBoanb!

IpasunbHOe petueHue npobieM KBATM(hUKaLIM ITPeCTYTUICHHHA
HMeeT GoJblIIoe 3HaYeHHC He TOJIBKO B YTOJIOBHOM Npase, HO U OHO
HMeET TaK)Ke He MEHEE BAXKHOE YTOJIOBHO - TPOLICCCYATBHOE 3HAUEHHE.
Be3 npaBunbHo# kBanupHKaMH NPECTYMHbIX AeSHU He MOTYT ObITh
pCLUCHBI 3alaud YrOJIOBHOI'O M YroJIOBHO-IpOLECCYalibaoro
3aKOHOAATE/IBCTBA. [IpHHATL NMpaBIIbHOE YIOJIOBHO-ITPaBOBOC H
COOTBCTCTBYIOLLCE CMY YrOJIOBHO-TIpOLIECCyaIbHOE pELIEHHE
HEBO3MOXHO 6€3 npaBUIbHOH KBaJIMPUKALHM NMPECTYIUICHHS.
HenpasunsHoit kBanudukauueii npectyruieHns o6ycnapiauBacTcs
IIpPMMEHEHHE, HECOOTBETCTBYIOLLETO (PaKTHUECKUM OGCTOATENbCTBAM
JieNia M JIMYHOCTH NPECTYMHHKA, 601ee MArkoro Wi 6oee cypoBoro
HaKa3aHMs, a TaKXe He3aKOHHOE OCBODOXKIEeHUe OT YroJIOBHOR
OTBETCTBEHHOCTH M HaKa3aHHUA MJH Hao6OpOT, HE3aKOHHOE
IIpHBJIeYEHME K YTOJIOBHOM OTBETCTBEHHOCTH M HE3AKOHHOE [TPHMEHE-
HMe Haka3aHus. ' 0Bops no-“HOMY, mpobema KBaybHKaL|K IpecTy-
JICHHS HEMOCPEACTBEHHO CBsA3aHa C FOCYAApCTBEHHON YroJIOBHO-
TIPaBOBOJ IIOJIMTHKOIA, 2 3TO B CBOIO OYepeb CBA3aHO C 0DecTieueHUEM
TOYHOI'O NPHMEHEHHSA YTOJIOBHO-TIPABOBBIX HOPM. J11s Takoro npume-
HEHUA 3TMX HOPM HEOGXO/IMMBL: 32KOHBI, ChOpMYIMPOBaHHEIE B (hopMe,
HCKJIIOYalomieil JBOMHOE MM MHOTO3HAa4YHOE TOJIKOBaHHE HX;
TNIOATOTOBKa Y NEPENOArOTOBKa KaOpOB B COOTBETCTBHH C TPEOOBAHMSIMH
HOBBIX 3aKOHOB; CO3/IJaHNE M pAaLlHOHATILHOE IPUMEHEHHE MEXaHH3Ma
0OHOOOPA3HOTO IIOHUMAaHKS H ITPUMCHEHHS 3aKOHOB BCEMH OpraHaMH
M AOJDKHOCTHBIMH JIMIIAMM, YTIPaBAMOUYCHHBIMM Ha 3TO.
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Kpanudpukaums npecryruicHus, T.€. YCTaHOBJIEHHE YTONIOBHO-
NpaBOBOIt HOPHBI (CTaTby, YAaCTH MJIM NYHKTa cTaThd YK), cooT-
BETCTBYIOLEH (PaKTITYeCKH COBEpUIEHHOMY AESHUIO Y NPOLIECCYyanTbHOE
ocdopMIIEHHE ee C LENBIO OCYLUCCTBIIEHHs JOMMKHO GhITh OCHOBAaHO Ha
MaKCHMaJlbHO BO3MOXXHOE 3HaHHE O COBMaJeHHH BCeX ITPH3HAKOB
¢$aKTHYECKN COBEPLIEHHOTO AESHMSA C IPU3HAKAMH 3aIIPELIEHHOrO
3aKOHOM JeicTBUs Wiy Oe3neficTBHA.

Kpanudukauus npecTyrnieHs JOKHa GbITh TPOU3BENCHA
IyTeM CONOCTaBJICHHSA MPU3HAKOB (haKTHYECKH COBEPLICHHOTO IEAHHSA
H COITYTCTBYIOILMX €10 06CTOATENLCTB C NPH3HAKAMH, YCTaHOR/IEHHBIMH
3aKOHOM JUIs1 AAHHOTO BUIA IEAHUA. 3aripelieHHOE 3aKOHOM JESHHUE H
€r'o IIPU3HAKH, €CITH NTONTHOCTHIO CXOAATCS C COBEPLUEHHBIM esTHHEM U
€ro NpH3HaKaMH, TO MOXKHO CKa3aTh, YTO BOTIPOC KBAM(HKALIMH NEsTHHS
peuraeTcs npaBuiIbHO. KBanndukauus npecTyruieHus 1omkHa 6T
MpOU3BeNieHa C COGIIOAEHEM NIPHUHIIMIA €IHHCTBAa HOPM oB1LeH U
4YacTHO# (0co6eHHoit) YacTeii yroNIoBHOro Koekca. Y CTaHOR/IEHHE XOTH
GBI nNONTHOr O COBMAaNCHNA MPENYCMOTPEHHOTO 3aKOHOM M COBEPILIEHHOIO
dakTHYeCKH OEeSHMH M MX NPHU3IHAKOB ANA KBanHpHKaUUH
NIPECTYIUIEHHs HEAOCTaTO4HO. BMecTe ¢ 3TM HeoOXOMMMO TakxKe yC-
TaHOBHTb: JIMLIO, COBEPLUMBLIEE AeTHHE BMEHACMO HIIH HET, IOCTHT JIK
OH 14 neTHero unu, ecn¥ OH OrpaHH4EeHHON BMEHAEMOCTH, TO 18
JICTHETO BO3pacTa; BMeHsAeM OblNl 1i OH B MOMEHT COBEPLUCHHA
NPECTYTUIEHHS HITH SBJISETCS JIH OH BMEHSAEMBIM B MOMEHT IIPHHATHA
ApYyToro NpoueccyayIbHOTO pellieHNs; NETHHE COBEPLIEHO YMBIIUICHHO
WIH 10 HEOCTOPOXXHOCTH; MOBJIEKITIO WIM MOIJIO JIH NTOBJIeYDb IeTHHE
YCTaHOBJICHHOE 3aKOHOM NOCJEACTBHE; ECTh JIM ITPECTYNHaA IPHUMH-
Has CBA3b MEXY AETHHEM M IOCeNCTBHeM U T.4. ITpecTyruieHne Bo
BCEX CITYYasX KBAIM(HLIMPYETCA 110 HOPME YacTHOI1 (0co6eHHOiT) acTH
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YK, HO TonbKO ¢ cobnioneHeM TpeboBaHMit HOpM o6Lueit yacTH
3TOroxe yroJloBHoro koaekca. Henb3s kBanuuuMpoBarh
TpecTynjeHHe BONpekH TpcOoBaHUAM HOPM obLueH yacTH. DT
HapylleHHe 3aKOHHOCTH M OHO HE JOJDKHO OBITh JOMYLIEHO.
Ipecrynnenne - 370 TONBKO TO AEAHHE, KOTOPOE 3aMPELLICHO CTaThei,
4aCThIO WITH ITyHKTOM CTaTbH 4acTHOI yacti YK yrpo3oit npumeHcHHA
Haka3zaHuA. [ToaroMy s kBaMpHKaLMH NPECTYIUIEHUA HEOOX0OHMO
BBISAICHMTD, YTO 3aMpPELEHO 3aKOHOM, 32 YTO HaKa3blBa€TCA JIMLO,
COBEpLUMBLLICE €T0: TOJNbKO 32 COBEPIUCHHE AESTHUA; ACAHUSA H €r0 LIEh;
JeSHHS U ero NOCJIeCTBYSA ; ACAHUA, €ro LETb H [TOC/IEACT BUA; HESHHA
M BO3MOXHOCTH HaCTYIUIEHHS €r0 NMOC/IEACTBHS; 32 COBEPLUIEHUC NETHHA
1ocJie MpUMEHEHHU Mep aIMHHHCTPAaTUBHOIO B3LICKAHHS HITH paHee
CYIHMBIM, 1Ba ¥ Honee pa3 CyAMMBIM, OCYXACHHBIM, PELIHOHBHCTOM,
OINaCHBIM PEIUAUBHCTOM, 0CO60 ONMAaCHBIM PELIMANBHCTOM; C YYETOM
obpema yuiepba MM OPYrux NOCJICACTBMIL; C YUETOM ITOJIOXKEHHA
COBEPLUIHMBILETrO NpecTyruieHue (4HHOBHHUK WIH MPHPaBHEHHOE K HEMY
JIMLO, NPEeICTaBUTEb BJIaCTH, 3aKOHHBIH BJIafesiell UMYILICCTBA WIH
JIALIO, B BEAEHUH KOTOPOr'0 HAXOAUTCA UMYLLIECTBO); 332 COBEPILIEHHE
NpecTYMIeHHs HEOMHOKPAaTHO, CHCTEMaTHUYeCKH, rpynmnoi 6¢3
MpeABapUTEIBLHOrO CrOBOPA, MO NPeABapPHUTEIbHOM AOTOBOPEHHOCTH,
OpraHH30BaHHOM rPyNIOIi, 6aHIoN U T.A.

Kpamidukauma npectyruieHus nokHa 6bITe NpoH3BeacHa, HCXOOA U3
BBILIEHITIOKEHHOTO.

Kpannoukauus npecTyrieHus - 3TO yMCTBEHHas pabora
kBaumbuuMpytoero ero. OHa npou3soauTcs B ABa tana. Ha nepsoM
3Tarne BEIACHAETCA ABNAETCSA TN KBATUGHLUMPyEeMOoe IETHHUE NTPECTYI-
nennem. Ecim na, To kakoit YacThro WM ITYHKTOM KaKO# CTaThH 4aCTHOM
yactn YK 0HO npenycMoTpeHo U ARIOT JIK OCHOBAHUA HOPMEI O0LLei
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yacTH YK ans kBanuduUkauuyM DaHHOLO ACAHUA B KauecTse
npecryruteHds. Ecnu dakTHYECKH COBEPIUEHHOE ACSHUE MTOJIHOCTBIO
COOTBETCTBYET AUCTIO3ULIHH CTATBH, CE€ YAaCTH MJIM NYHKTA YaCTHOM
yacti YK, naouueit NoHATHE MPECTYIUIEHUs, OMUCHIBalOLLIEH KOHC-
TPYKLHIO NPECTYMHOTO ACSHHSA WIH YKa3bIBAIOLIEH Ha ec Onucaiie B
JpYroM 3aKOHe MJIM B ApPYroM HOPMaTHBHOM aKTe, TO BOMPOC KBaJ/IH-
¢HMKauun AeSHUA MOXXHO CUMTATh UCYepNaHHBIM. B TakoM cnyyac
YCTaHOBJICHO, YTO COBCPUICHHOE ACAHHE ABJIACTCSH NMPECTYIVICHHUCEM.
Bmecre ¢ 3THM YCTaHOBJIEHO Y TO UMCHHO KaKHM MPECTYTUTEHHEM OHO
AABJISIETCA. SIBIsieTCA U AeSHHE NPECTYIUIEHHEM H CCIIM a, HMEHHO
KaknM? 3TO MOXeT ObITh YCTaHORBJIEHO TONBKO OIHOBpeMeHHO. O ToM,
4YTO JCAHUE ABJIACTCA NPECTYIUICHUEM CBHICTENbCTBYCT INOJHOE
coBrnaneHye (paKTHYECKN COBEPLUCHHOTO AEHHS C TMCIO3HLIMEH CTaThH
4YyacTHOH yacTtu YK, a 3TO yka3bIBaeT Ha TO, HMEHHO KaKHM
NPECTYIUIEHHEM ABJIAETCA COBEPILICHHOE AesTHHE. DTHM 3aBEPLUACTCA
NnepBbii 3Tan kBanudpUKkauuy nmpectyminedus. Ha aTomM 3Tame
YCTaHaBIHBACTCA INIUL TO ABJIAETCA JIK KBaTHOHLHPYEMOe NETHHE
TPECTYIJIEHHEM M €CIU JAa, TO UMEHHO KaKHMM MPECTYIJICHHEM.
ITosToMy 3Ta AESTENBHOCTD, T.€. AEATEILHOCTb OCYIUECTBIAEMAs Ha
NepBoM 3Tarne 10JbkHa 6bITh Ha3BaHa KBaTMHKALMEHR NETHHA. DTa He
KBanudKauus NpecTyIuieHus, a JIMLUb ee nepsbli 37an. [loaTomy a0
1S TIDUBJIEYEHUA K YTOJIOBHOH OTBETCTBCHHOCTH, KaK INpABHIIO,
HeaoctaTtouHo. Heo6xoaMMO yCTaHOBHTh KaXcAbli BHI KBa-
JIMOHUNPYEMOTO NPECTYIUIEHHS, €CJTH OHO NOAPa3ACIAETCA HA BHABL
Ilocne nepBoro aTarma, T.e. [oc/Ie YCTAHOBJICHUS TOTO, YTO COBEPLICHHOE
IesiHUeE ABJIACTCS NPECTYIUIEHHEM, HauHHacTCA BTOpoit atan, Ha atom
3TANE YCTAHABJIUBAIOTCA OTHAENbHBIE BHAB! COBCPIUCHHOIQ
NpecTyTuleH . B yacTHOCTH, ycTaHaBIHBaIOTCA BUIOBI TOTO MPECTYT-
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JIEHHA, KOTOpOe npezwc\ﬁorpeﬂo KOHKpeTHO# cTaThell YK, koTopas aaer
nioHsATHe ero. Kak mpasito, MoHsATHE NPECTYTUIEHHUA NaeTCs B IEPBOH
4acTH CTaThbH 4YacTHO# vactu YK, a ero pa3HOBHAHOCTH
NpEeaYCMOTPEHbI APYTUMH YaCTAMH TOI Xe CTaThH.

~ YcraHosnienue MOJIHOTO COBNAfEHUs NpPenyCMOTPEHHOrO
cooTBeTcTBYIOUIEH cTaTeit YK M coBeplieHHOro pakTU4YeCKH OeAHHA
H MX BCeX NPH3HaKOB, 0pOPMIIEHHE 3ITOrO B COOTBETCTBHH C
npolueccyalbHbBIMH Tpe6OBaHHSAMH YNIPaBOMOYEHHBIM Ha 3TO
JIOJDKHOCTHBIM JIMLIOM C LIEJIBIO IPHBENEHHSA €ro0 B UCIIOJTHEHHE €CTh
opHLMaIbHAR KBATH(UKALMA ITPECTYTUICHHA.

Ilon xBanudukanmen HEOKOHYEHHOT O NPECTYTIHOr'O HESHHA
NMoApa3yMeBacTCA He TOJNBKO YCTAHOBJIEHHE B (PaKTHYECKH
COBEPLICHHOM AESHWM BCeX IPM3HAKOB NPCCTYIUIEHNS, YCTAHOBJIEHHbIX
3aKOHOM, HO M HEOOXEAHMO YCTAHOBHTb TaK)e IPH3HaKH
HEOKOHYEHHOCTH (IPDHIOTOBJICHME HMJIH NOKYIUEHHE) U NMPUYHHY
HEOKOHYEHHOCTH JICSHHA.

Kpanudukalyis CoBepLUIEHHOrO I'PYNNOH JTUI NPECTYIUICHHA
OXBaTHIBAET YCTAHORJICHMA BeeX GOPM COYYaCTHA B ITPECTYTUIEHHH, BCEX
BHIOB COYYaCTHMKOB, POJIEH H CTENEHH Y4aCTHsl KaXKIOTO COY4YaCTHHKa
H CTETICHH BAHHOCTH KaXXIO0TO U3 HHX.
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Theoretical problems of qualification of
crime
Summary

It's quite obvious that strict qualification of crime plays an
important role both in criminal law and in procedural criminal law.
Strict qualification of act is considered as a determinant to carry out the
tasks of criminal law. It’s impossible to make a right decision without
solving of this problem. Erroneous qualification of crime causes ille-
gally more commuted or drastic punishment as it is necessary under
factual circumstances, or may be conditioned by discharging from lia-
bility or punishment of a criminal, and on the contrary, punishing of
innocent of crime. In the other words qualification problems of crime
are connected with state criminal policy, what is related in the first

_instance with strict qualification of crime i.e. using of current rules
correctly. For that purpous it’s necessary to constitute the laws in straight-
forward meaning, to train the specialists, to carry on effective person-
nel policy and create the mechanism in order to use the laws equally
and rightly.

Qualification of crime i.e. to find in criminal code a suitable
rule (an article or a part of an article of law) for committed act and its
procedural legalization must be based on highest possible competence,
coincidence of all indications of factualy committed act with all indi-
cations of act prohibited by law, establish perfect accordance between
them.

Qualification of crime must be carried out by the way of com-
parison of committed and provided for by law acts, their indications,
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circumstances. If an act prohibited by law and its indications estab-
lished by law has a strong resemblance to a factually commited act and
its indictions we are able to consider the problem of qualification as
solved. But qualification of crime must be a result of unity of whole
complex standards in general and special parts of penal law. It’s not
enough to establish coinside of act and its indications. One also must
establish whether a criminal committer is in age of criminal responsi-
bility, if he is criminally sane while commiting a crime, is an act com-
mitted intentionally or imprudently, did an act cause the result defined
by law, is therc criminal causative connection between act and result
etc.

In all cases crime qualification is based on the unity of disposi-
tion of norm, article or part of article of penal law (spesial part) with
standards of general part of penal law. Contrary to that standards it’s
impossible to qualify a crime. In such case it would be considered as a
break of law.

Crime is an act prohibited by the norm, article or part of article of penal
code (special part) under the threat of punishment. So it’s necessary to
elucidate what is prohibited by law and why does it punish criminal:
only for act, for act and its purpose, for act and its result, for act, its
purpose and result, for expected (possible) result, for act commited
after using such measures twice, for act commited by already convict-
ed, by twice or more convicted, by recidivist, by dengerous recidivist, ,
by special dengerous recidivist, for volume of results (quantity of dam-
age), for the conditions or testimonial of crime committer (an official
representative of authority, owner of property etc.), for crime commit-
ting recurrenty, for crime committed with the group of persons prelim-
inary agreement, or systematically, or by organized group, or by the
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gang etc.

Crime must be qualified after consideration of these circum-
stanscs.

Qualification of crime is a mental work. It’s carried out in two
stages. On the first stage there is appeared whether the qualificative act
is a crime, and if it is, by which rule, article of penal law (special part)
is defined and whether the standards of penal code (general part) occur
opportunity to qualify an act as a crime. If factually committed act and
disposition of the rule or article of penal law (special part) which de-
fines a crime are similar i.e. gives its definition, describes constitution
of criminal act or indicates that this act is described in the other article
of that code, in another law or in any normative act, so problem of
qualification is settled. In that case there is established that committed
act is a crime. At the same time there is defined type of crime. The fact
that an act is a crime is indicated from equality of factually committed
act and disposition of penal law article (special part), by this way we
can definc that an act is a specific crime. Simultaneously there are elu-
cidated two problems: 1. Whether the committed act is a crime; 2. Which
crime is it. After that the first stage of crime qualification is ended;
and this one might be called as the first stage of qualification because
there is only defined whether an act is a crime or not. It isn’t crime
qualification but only the first stage, and as usual it isn’t possible to
bring to criminal responsibility on this basis. Crime as a rule is devided
by types and these types are defined in the other part of same article of
penal code (special part), disposition of which gives the notion of crime.

After qualification of act as a crime, it takes place the second
stage . Therc is defined individual types of crime considered in the
same article which gives the notion of specific crime. This notion as a
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rule is given in disposition of a proper article. Establishing perfect equal-
ity of act considered in a proper article and factually committed act i.e.
establishing of these acts and their indictions and legalization of prose-
dural demands by a competent official is an official qualification of a
crime. ,

Qualification of unfinished criminal act requires to define not
only indictions of committed act, which is prohibited by law, but also
indictions of unfinishness and its causes.

If a crime, is committed by a group of persons, its qualification consid-
ers defining of all forms and types of partisipance, roles and guilts of

partisipants in a specific crime.
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