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Forward to

"Judge Made Law"
by Judge Giorgi Gogiashvili

As Georgia continues ongoing efforts to strengthen its democratic insti~
tutions and more fully integrate itself with Euro-Atlantic institutions, thought-
ful observers such as the World Justice Project recognize that a further
strengthening of Georgia's judiciary is critically important to the success of
those efforts.

The work of building a more independent, effective and impartial judiciary
takes place on at least two levels: within and among the Courts and Geor-
gia's various judicial institutions, and in the philosophy, attitudes and mind-
set which individual judges bring to the task of deciding cases.

For individual Georgian judges who are open to new ways of looking
at how they carry out their decision-making responsibilities, Judge Giorgi
Goglashvili's thought-provoking new book, Judge Made Law, offers a re-
velatory discussion of the ways in which the appropriate exercise of judicial
discretion and proper application of precedent can revitalize judicial practice
in Georgia and bring it into harmony with judicial practice in leading demo-
cratic countries.

The book is divided into Thirteen chapters, the last of which presents four
separate case studies and a detailed description of the author’'s methodolo-
gy for solving legal cases. The opening chapter provides a mini-history and
helpful overview of the differences between the European and Anglo-Amer-
ican legal systems. Chapter 2 covers a lot of ground, including how Courts
and judges deal with uncertainty in the law. Chapter 3 explores several issues
of current interest, including limits on what judges can say in public, how
judges deal with public criticism of their decisions, and the value of judicial
performance evaluations. A later chapter examines judicial practice in mat-
ters involving public law, private law, and administrative law.

But the heart of the book is Chapter 9, entitied “How Do Judges Develop
Law." The chapter opens with a quotation from the 12th century Mkhitar
Gosh Code of Law: “Moses did not provide us with every kind of law, but
instead left some things to the judges’ opinion..."” With that quotation as his
starting point, Judge Gogiashvili deftly explains how judges, in issuing a de-
cision which might (for example) involve the interpretation and application of
a single paragraph in a normative act, shape and “make” the law. Gogiashvili
defines and describes several universally recognized interpretive methods,
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which judges use to interpret and clarify statutory provisions. Through their
rulings, judges give precise meaning to laws and administrative acts adopted
by Parliament. When necessary, judges use their judicial decisions to urge
Parliament to rectify gaps and ambiguities in existing laws. In each instance,
the judicial decision “makes,” shapes and molds the law.
While Chapter 9 naturally includes a discussion of the limits on judicial dis-
cretion, Judge Gogiashvili urges his judicial colleagues to recognize that “the
administration of justice implies the element of creativity...” He notes that *[o]
nly in the process of the administration of justice may a legal rule be fully de-
veloped and comprehended in its full meaning.” And he issues this challenge:
‘It is time to move from the outdated question of whether judges make law,
to a more complicated and contradictory one conceming the limits of judicial
lawmaking.”

Author also seperatly addresses the proper use of legal precedent. The
principle is basic: similar cases should be settled in a similar manner. While
recognizing the existence of limitations on the use of legal precedent under
current law and practice, Judge Gogiashvili nonetheless urges his colleagues
to use decisions made by the higher courts to guide and inform their rulings
in future similar cases. Otherwise, “when a judge delivers an opinion that
contradicts precedent, preciseness and certainty of law are sacrificed to its
rational development.” To the extent that legislative action might be needed,
Gogiashvili suggests adding this provision to the existing procedural legis-
lation: “In the event of the essential similarity of circumstances between two
cases, a court must deliver a judgment, identical to its own earlier judgment
or judgment of a court of high instance, unless otherwise necessary to secure
the protection of rights and freedoms.”

The breadth and depth of Judge Made Law and the forward-thinking rec-
ommendations that are at its core should make it essential reading for Judge
Gogiashvili's judicial colleagues, and for all judicial sector stakeholders. | also
foresee the likelihood that topics addressed (and perhaps even entire Chap-
ters) in the book will soon find their way into course offerings at the High
School of Justice. Because Judge Made Law challenges the mind-set with
which judges approach the task of making judicial decisions, the book has the

very real potential to make a substantial and positive difference in Georgian
judicial practice.

Timothy J. Baland

Retired Minnesota (USA) District Court Judge
An international judge for the United Nations
Mission in Kosovo
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60 o 3MbagFn Ambodommmyg 9853y b 33698y ngoommo.

3mbodoomg8 mdngd@ o Mbme aomebyzodmb  LsBsfo-
mgdMago IGEmImgds, dmaxg® Gorge bo@meEngddn, Gmpgbsg
LadoMomgdngn Ggamodgb@o(30o oMobsgdomnbng 96 258mboy-
bgdgrmo BmM8s bamggboobo 56 dgbrmgsabng, 3sb smam GhRgds Lbgs
353mbagommn, asMms 0dabo, 30@bYgn@ML Loddg magnbo JoMown
353m3nrgdnbs o babadsMamem 8bmgrdbyrmggmmdab bagmdsg-
by, sbgor Fg8mbzg39830 Bmbodafiormnl 5By3s6n, Boba Labsdstior-
e EobiMgaes (Bobgeymgds) mash 53 Bngbol 3Gmdmgds@ngol
396@™3n. Bomngzedab oMba, Mody godMmdgh BmbeBsdmmyydo
ao9By39@nemgdolb  3o8m@obabiob, LoBmbLaBoMmmm  sJ@ngndaa,
Gmam@os sma bodmboadsBmmm gommbmgns, Mmame Byzg@ab
3mboBammmggdo bLadoMorrmgdMng 3GmdmgdsdL o sgocmstgdgh
Lodsrmamb? Bngbo 80bbam nbobogh 98 Gaorpema 3Mm3gbolb o@bg-
oL, Lodaomob bymmob 3GmBILmEL @s 3Gogddn gnmo 3ndomdab
B335 393m3mnrrgded 394309l > @nmgdgme JoMmmds o3 gsdmzgeng-
30bongal, 353658 3o086y39@0 8mBogn 58 Bogbals sBgMabs gob-
> Bgd0 bedmbodsmem byg3056mds, Fgbodsdnbowm, o3 3gM3gddo-
300056 358m3nbsfyg Bogbo 3ndatormmos Bgdo gmegagdabs s P3nt-
39maba@ 8206(3, bLa8osGaenal bimenab 3g@samagdobs s bEnwegb-
&gd0boedn*

anmman amanadgznemn

@3ngmobob boodgemoczom bobosGomaml dmbsdsmoamy
IBmggbmein, bodsMormnl emg§mmo

* y9emo30 B8368mamagbb Badn bodmbodomom s syo@gdontin bogddnsbmdal Jomaab,
Gmmab Brmgng@mn boBogrn 358md305608 700 bbzomobbgs SgFnmeer 3sdmd93-
Bn: gofin Jofggemn mogsdnfggern babom 308m 354653 marns "IFhma. ?. obgrgnsbnb
bonmdngm yFgdgmdn”, mby, od. 2004; yo6in abmong — 2dMBbBoB3ambormnddn,
80855980 @0 3odmbzg353n", goggoboal bogRhemsdmEnbm mbngaBbodgdnb j@odmmdn,
3. 2019; goin 8333075 — wdoBormdbogmigds @5 yobmbdn*, 2019 6. N 2; cro30 8- 10-g
wGeorgian Law Review*, (fo@armm o 0bgeraby@ 9693 %3); oo memn bodoGorygnnb Gndmb-
nemgo”, 2005 6., Ne (-2; 2006 6., Né 1-2; 2003 6., Ne4.
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1. ba3sMamab 336LsdmgMaEmdab 3GMAmmgds
abamabu s 3mbGabybg @ Lab@3z3dyddn

ogoomggmn  439ybob  boBoMomgdMagn bobGgds bbgosbbgs
Lo 356mB3gdmm Gndbnjobs ©d 0bLGOGNEGgdab dgdzgmdom, o3
bombob gom@nnb, Bggggdnb, GB8360b, @Momn(3ngdabs s g6-
30059300 35035mobBEgdnc GMEAINmaMgdmmons oo Lo gnmsc
0693%Bg. LodomgdMngo LobEgds YFGH™M GofHom ©s ymzemobdma-
(3390 (369359, 3necg mogom LadoGoennb (36330, oy 3o LodoG-
owma 6oMdmomagbb Jagysbsdn 8mddgmn Bgbgdab LabEgdsL, Hm-
8gma(s senofMgdaemns babgm8Bogmb 3nye ©s YdGHN6zgmymaarmns
3bm3Ggdeda dsmn odurgdamn as@oMgds, LadsGomalb bab@sds,
g6ma 3bng, Bma3o3b dmgddgr bodsmomemolb Bm®3rdL (3mBaBomEa
LedoFomomn) s Anb 3oMEs ngan 3gFm0sbgdl bbgs gmgdnb@gdba:

* owgop LeBoGomomb, Gmamy bogemmgdnmm bmGdsms
LaLEGIsL, godmbodmmb Jobmbbs s Labgrm3Bogmb 8o smosfg-
3o bbgo byotimgdda.

* baSaomob godmbo@gobs s ogMoaymn B976030L BMEIZdL;

* baBoBoremob aMmagdlb, 0bLEOGNGIOL, §MbEBEAYILY @
dofamorm (369890L;

* LadoFMydGng BFoEN(30x3LS @O o MEmmMmayadl;

* baBsormgdingn aobgncafgdabs o Joamdgabgdal og@o-
60 Jbagl;

* baboBaMoremm 3hogd@ngnb (egFomagmo 3God@0go) s 3Gg39-
©96@&0b mJ@M0bob saombs @ Gmmb bodsGommgdhog YFHomng-
0mdams Bganemntgdedo;

baBaBomgdngn LbobEgdab (36935L og3lb sBbgdoomn 8608365emm-
85 585 ory 08 3mbyMgdmea Jggybab LodsGamab obsbosomgdabom-
300. 439000 J3ggobab goohibns Lsgnmacin LadsMmmmgdtogn babi®ads,
Amameiy Bgbn, dngonmgdgh “gBmgbaem bodsBomgdtag Lobdg-
35%9", 80g. bagFobagonb, nma 3Ga@ebgonL ws 5.d.

306bbgoggds bbgsmabbgs Jggybgdob LodsMorsmb ImEab 8603-
3bgmmgbom I(30Mmgds ory s3mbogsemn adbrgds oMo JmbyMge)-
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o bmEdgdol 3nbsoMbo, sMs8gm dobn Yacm dgmdago ©d oG-
Lgdodn gmgdgb@gdn. Lbgswabbgs J3a460Lb ImboGoyMa Lado-
omob bm®3gdn Jgndmagds aygmb gBmBsbgonbagob mbsbHgmme
a>bbbgoggdmemn, 353628 3oon Jg843s3930b, bobBgds@Gnda(snab,
256368730l bgAbgdn Lodmemmm 6830 godmbs@eggb goM3yzgme
&n393L, GmBgemgdo(g, Gmam 0M33g3e, My oby 353G,
2833560 33mmgggdom 3g0gddbs LadsMomgdtng LobGgdsms ms-
X3VBYOS “mrobydoe”.

“bodsfomgdngn mgabob” jo@gamens gdLsbaGgds 08 J3gy-
6930b LaBaBmydMagn bo@gdsms xagPoL 5¢2603365L, BmBmgdlba(y
a>ofbnsa Bbgagbn egMomogmo 6036730, Mo badmsrmgdab ndmmggs
a535960006ma 0bobo gFo LabodgdnE §GcNIEMIsTn. gb Bbgogbgdes
Bo8mawagblb 300 Jmb3Mgdmema nbBmGommo s mmgn Mo 3sb-
30006580l dgmgab. 3m33sGo@Gngzob®gdo badoFomgdmag bobGgds-
o gemobogagsgnnbob nygbgdgh Lbgamobbge god@meigdl, mobygdn-
w0 abGmBnnmn, gmogga, Hyerngonin, 3gma®saagemo 6nd6gdnm,
©Qo3mogMgdamo ogfogonmo Ggdbogocs s bsdsMomydMngo
Lgomoo. dogbgrogor Iggobydob JHe@gHandos bodGagmnbs, buem
5396087 53@MM0b g RoBoMgduermds Jrmobogays(znod Imndmgs
smnafgds. Mgby ©ognmas mogolb (36mdomm gemobngagagnsb Lagd-
3R RMem 338mgan JHoBgFHondgde: ngmemgns, Ggmmogonol
Rongmoom, gommbmegns, ggmbmdagnGn @ bmgasmy®a LEGHNJ-
&0fgdn, ogerogee Gygbags, Am3gmdng aow@edbyzg® Gmenb
@5358mdb LadsMamob Byafmgda. @agnwds 39dmym bsdn dofomaggo
LoBoMomgdMngn Ln@gs: AMBoby-ag»3s6ama, S6armm-bojbmb-
960 ©> bmgesenob@@on.' 8gmEg 303639emgdammo gemobogogogaolb
23&MMd0 2056 (3300396 G0 ©> JomB30. 93 grmabognysznol jHo-
&96003b BoMmomagbl “bsBomomgdngn LEomo”. “Ladstoemab
bLGomo” 98 gombobMobom yomndrgds byme gog@mMabogsb:
LoBoMmormgdfog bobGgdsms BoMB8mBmds > g3men(309, oMaen-
geo 3bBm3zbgdal mogabydaMgds, bLIgEagognGa badsGmmgdMage
06LEBNG G20, badsMomab Eystrmos d16gds s Focn 39636 @30L
bgebgdn, n@gmemannmn god@megda. 230l bagypdggmby aobabb-
339936 39393 LEFsMnmgdGng BFHgg3L: GmAsbymn, 39MIobmmo,
b 3obENbogNPMn, sbgmm-38gFHnzmma, bmosmab@na, obmsdamo
LodsAosmn, 0bMbyEo bodsGoomn.?

- @gby ogamn, 09633geMmagmdal dafnmsma baBsfamgdMngn LabBgdgdn,
M. : OJEM 60b0dy; dmamgdbgengdn: ;mgem bnbndy, gjo@gnby Linddocmsdgn-
mo, 3. 1993, a3. 26-39.

2 [[pa#irept K., KéTu X. Baenenue B cpasHuTensHOE npaBoBeaciing B cdepe YacTHOro
npasa Tom 1. cTp.26-45.
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Gedabym-396Adebgmads @ sbgmmm-23)Moggmds miobgdds a06-
gooafgdalb bbgoobbgs abgde asbgmgb. GmBsbym-396-ds6wmmo
bLadoMonmgdingn MEObOLOASE gobLbgaggdom, Lamsy LaBsGomals
dotooaen Bystima 3obmbn, sBammm-38gMogme LoBsMomgdMngn
Lob@Bgdel Janybgdobomzob LadsGmmal doGnmsmo Bystms Bmes-
35, gmM3Pmoigdgma dmbodsomgms dng® a5>8mbogmmn bo-
badoormm  IMH(39P6G 0. Logbgdam asboggdos 0Bamabgmn
33@mMBab A3gA@ 3Gmbob Jgbodgzhs — oy LadsGomab 33> oy 08
356LodrgMgdedo 3Mg(39@IBGL oM gdmggze 03039 IGIBZZs, Macy
9604935 3o6mbL, SLgmn asblabmgMgds MoGygmagam Mbrs ngbsb.?
LEMAgE 3My(39RIBEOL 3o@86Y39@0 Gmen baBsGomonlb 3g486sbo
©> F9b6J(ombatigdadn aobsLbgzaggdl LogHmm Lsdsmamal bob®g-
3oL 3mb@Bnbgb@uMn LobGgdabogsb. s80@m8, AMBsbyym-39M3s6mma
LodaRomgdMngo mEsbobamgalb 3obmbob fBgboghmadal (36985 oy 3o
dgndmgds Ronmgammmb ymgmabdmd3zam aobbodmgHgdom, boghom
Ladaanab Lob@gdab J3a4bgddn 36mbab NBgbsgLmBS s LoBsGo-
tmab 9bgbsgbmds 3@ 560l Gmmgab 3Gabgndamsgsba. dgbodsdnbo,
306modgb@b g06Lbgagadamma Mmen s sanmo ¥ Jag30d HMIsbmem-
39m356memo babBgdob J3gybgddn ms 3s6Lbgaggdmmas 8nbo Gmemn
Logom bLodoBomol bLab@gdol J354693dn, bowmsy 3sGmadgb@o
o6 5(ob boBsGomalb dofnmswn Byommb d38436gma mEaebm o
badmgammgdfingo MG GHOm3gdn 3639006730 8agH Mgay-
mafogdo.

JMb@abgbBmtin babBgdalb gMm-gAon s3memmag@o . 3mg-
fAmgbgn Lo jooblb sbg Lgs8L, — gFogFen g3oMgemgbo s sGbLyda-
@0 3mobmgbs GmBgmo(g Bagygbgds LodsGmomb, ofab LodsGmmnb
6m&3505 356 LB @ g AP ™mdabIGmdmgds. oy gmagmo (3o399-
0 2330560 Hbrs @3gdmEGRarmmb LadsGomomb, oy 86 Mbwo Bmat-
amb @ag0bo bLagngemo 8ob dmmbmgbgdl, 53 jo610s Am3 JoMggen 3o-
Amds 8mBgbMoagdamn bodmasmmgdGngn (3bmgfMgdobamgolb ol
28 dmobmgbsms aobbodmgGammds. ymagemagato aowMj3gaemmds
28 gyobno gbeboomBmgagds mogsm dommmbgbingalb (3693sL ©o
249633L 0bmagorL G asforgmgdym dramdadgmdsdo: (3bm-
305 (o gabFgenm o Mob ©33737900Gmb. nbrngorb, MmBgmag
3060030 gL bobgm8Bogmbmab, Mamgds 5L 8mambmgmb, Gm3
28 33963b365mabogsb BuybGom ngbsl Bomamgdnma, G Lo 3ab-
396 ©> B> Lod@gMIdL Prar66. mman Mo gb YBEgds bsdsa-
b bmEA8sms 3obLodmzHammdob 3gbabgd s6ab s@e8ns6ab gmy-

3 Sjr Rupert CroSs and J. W. Harris, Precedent in English Law, Oxford, 2005, p. 36.
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3305 bobGgdab 5ALadnme JgBomagbgemn Bobarnn, Jab gogdy, LogM-
0ME 356306 baBaGmamby o Jgadmgds ngmb bamdao. nbmngomn
>8mAbmgds mdgobo dagabiaemgdabaomgnlb bs3ndGimgdsdn gMomo
Gty bobgmdbogmb Bobodg, oy Bom ImEal o6 ool bamgmn
396mb0 s ©33my3nrgdgrme SmbaBadoey.

— 3mb&0bgbdne 3mbadamaomab, obggg Mmam(y nbammnbgmb,
M9%39eoE ymggerongob byGrs badstomob SraMapmds. 53 8nbboc
Jafmggmoe ob gyBebmdms Gmdsyen LadsGmemb ©s Jmmogngsgn-
ob BgLgdl, 3magzosbgdac Badmemgmbab g3mgdnb gmmgdbgdl. o3 gofg-
9mgd93d> goborgl ggHim3gme badaGmoman aoM339memo baMnbbom
396LodgAgmo. 0ba@mabdn 3o 36 gmgors sy GmBonmo bLsdoH-
oemab H3398309, ¥B3 gmegduyde dogme msgabe bEHmmymagaeng-
00 ©> bodoomol ByFommdomo ©sgndbofgdol gmcdnc. nd-
obsogob Gm3 abamobygMn oMomBbognmgds o6 ©sGRgbormoym
(33230500 > IgMygge bognfMm oym 8@ 3039 (39996@0. nb 653m3bn
06> LogHam LadsGoenlb 8ogH dgd860r 3Mg(39096@NL EMIGH0-
6030, bLod3a3Fnbs > 3oBLsBEIAYmMaL 3ol doMamoe Laymgb-
30, 333m3L EMIGMEo . an3sGon bbzsmabbgs LsdsGmmgding
bob@gdgddn 3Mg39IbEEL MmEobaedn 8odmaboey @3l ygem-
03590.° babadoFormm IMg(390g6@0L Gmemo brgds badsGmmgdMng
mRobgdL dmEinl 306Lbgsggdalb Logmdggmo. bagMom Ladsormal
mxsbo common low JaMggemor 3307865 0bammobdn dmbadsGomgms
3096 3ormggam 306gdb dmMob bog8gms asbbaemzobal, gdmga ob
393639 933-3n, 3o6ssdn, s3bGMomnobs s Lbgs J39969330.
GmBobam-39FH8sbgemo badsGomgdMngo mysbo 3gogdbs Hm3ogen
baBoomob boggdazgmby s 3nbo badoFomab dofnmamo BystHmo
Jobmba. )

dofomamn 3Mobgndn, GmBgmoG @@ Wb 0gbol sGmma-
Lozl 396bmM3ngemgdabal Brpamdsmgmdl 08330, Gma dbaogbo
bogdggde Bbasgbare Bymgds. 38 LogMam 80BBeb BabamByzsre JmbEN-
636@ M0 badsoenob LabBgds s bagMom bisdsMomals Lob@gds bb-
3obb3s bgbgdb 8ndsGansgl, LBmMgm gb 336930Gmd3L mogals bGng
doon 3mab 356Lbgsaggdol. mgammgunmds LdaMorngdngds bobggdsd
356300567980b bbgoobbgs 3bs 3obzerm. 3mb@bgb@mMn Lydsomab
beb@gBnb 336300093530 AENS HmBnb bydsGomob ©BLbyMgds.

* IMokpoackuit U.A. OcHoBlibic NpoGnemel rpaxkaaHcKoro npasa, M. 2004, crp.45.
5- A.Goodhart, “Precedent In English and Continental Law”,1934). p. 50.
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2. Am3ab LadsMamab bgasgzemgbs badsGamnb bobGgdgddg

Bmagoen GmBsmm-badomomydfage obssBbn g3Hm3nmn bob-
&38gd0bs, a0630Gmdgdgmnd AmIsgm-bsdsBommgdfngn dgbyre-
memgdgd0ms @9 (3693g80m, 8obin bsdstomgdMaga gboos o BgMao-
bmemmannm, HmArgdday badmmmm %0390 gm@mdnmntigds 39939-
ogb bagmggmmame (36mdoee GmBsbam-39Mdsbym badsGaemgdfng
mRobb ©d bagmggmomem LodsBmmgdtog JamGaGL, bows Hm-
8omo LadoMosmo a0bo3AHdmdb 3md8gmadelb mYzobmyme @mab
Bomgemoo. 3sb 8og3m03bgdnob 3983600, LagMobagon, o@scmns,
9b3s6gon, 53bGMos, Bggogstas ©s ».3.

— baBggh FoMbobmdgs GmBa 8bmamomb 3sbmbgal, badxgm
3mnyggobs bombgdn gFonobmdsdo: dnMggmmor, MHmmgbog Gmdsgemo
bombn 08ymangdmes 0szob bEgm dmogMgdsdn — bobgmadbo
g @ b gBo0sbmdnbsygh; 8gm@ge Mmrgbag gb bobe 1y3g asdMo
— 53 gboob ghmnsbmdobsygb; 8gLsdgxg® — 39> boyanbag-
330 Gm3sgma LEJsFomab gmgzobydnb Jgmoase — b o3> H o @
0 b 9BD0s6mB0bs 336; 30Mggmor 3dMgashe adgmgdon — astocob
domom, mEgge Luymogo dospmom. Gmdal Bbmgemom-cbGmGoyeo
8603365mmds o 8mBm@yds asdmabo@gds 9MMNsbmdol argal
80yt gBm3gbnmmdab 3Gnb3a30b @sdmggoda. 833t badsMmaa,
beBsmamn Lbgab 96sBg, byerBabobzem8n Bbmmme dgbnyHosoc-
30b, Gm3gemng y39mash s6grgds Bnbosrdmgamdab @ 830b( y3oee-
206 8m0n3mggdL 3085MR3gd0bs 396 Mmogal abob. Mo 3o dgderm ao-
3obo @bgdm3ab, 5939393abs s drrngMgdal RAM3n — 3oMrogddbs
©5 3505933543065 P3bm GMIgmas Ladsmamo — gb gadmggoms
3ol boobasmsbo Bemab 3g8mga. ob %M Wb Im3zmatoym ad-
obsmgol, Gecs godemamaym 8ogero Me3abo dseao @s Gs JobI@e-
39330 a00doma. RO 3Gon8g@ab Hmame3 ogfogegrro 3Gads@ogs
bBogermmas bymdo, 338mga 0ae 3obrs LydsGamab dofomaere By-.
>6m sboen bmgmombsocgal, 856 dmobmabs LHgma Jobsgsbo ao-
@3GF0ormgds, 3oGEsd86s dmgmo hggboe ayGorageme >BHmgbgdo.
&maalb badaGmomn, obgzg AmamBg JPabGsbmds, gobrs sbormo
bmgyemomb Jaer@Ggme 9ergdgbda. s8a35Msw, o3 dgbady @adab
%m8ols Qbmaymmom 35GMbM3nbs bmemosma(s 56 Pbrs gdnbmegl m
BabodmEIdgEmsb Jgmacgds.t obg bo@mabom ombyMb Gymmmae 0g-
0ban GmBab LodosGorolb ©EBLIbYMdL LagHom basdsorgdtngn
JIm&aFob 3sbgncmecigdseda.

¢ Pyronuh don Hepunr, [lyx pUMCKOTo Npaa 112 pasaudiibix CTYMCIAX clO pu3BHTHS
(1852—1865), crp.105-109.
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o030l 0y393980b bobob, GmBab badotarmgdngds 8y(3bngHgdad
BoomBos, 3.6. “jmoboga® IgGommdn”, agasbrgmo Ggb3gdemogol
93mgeda, sbggg 2@Gyame o dsmmabe 3Gobnds@nbol, dgbody
Lomgabgda Rggbb BgmoomMazbzedry. 98 domords onMomogmads
3G TO8 dmobmabs 3omedByzg@n baasgmgbs g3tmanl dqoboy-
3169mdng s 00bsdgmMmgg LadsFmambyg, 33mgs oLobgs IbM-
Bgbn BLmgmnmb baBoMomgdting bob@gdgddo. Lsdmmmm ®o83n
Hmdomeads LodoGmar3s Igo@obs baggmsma s@bgdome bgemoemo g3-
GHmdmm 3ogoemodsgesdn. oGomnab, LogMsbagonb, 39685600l duge-
Lo gmbob EHmob wBnggALoG @330 boggdo@nbatgdsbs @s oborm-
0B sbrgbmbyb HmBammo LsdsMomab bm@mdgdabo s bobadsGommm
3653 Engob gemsbogno 3g3mbggggdabs. momdamsb mamdsb gamag-
(338m> 033gMo@mE anbBNBnsbyL badotormgdfing bmGBoms 3Mg-
dmma, Gmdgembsg Imagzesbgdam gbmees iuris civilis. (LoBmdsmogm
bLadsBonl 3Mgdamo, Hmdgmoai dgmagdmmd Lo BoBomabogsb:
0bLGn@ (30900 - Lobye3dmagsbgmm badsGmmal LEsgmgdol ©o36-
g4adomomgnl, GmBgma(g dofnosmse ggndbgds Hmdsgmn amobdnb
asogbol 3GEmBob; @oggb@gdo — s8mboMomgde GmBsgm anMabms
65653 mnddogob; 3mrgdbgde — n83gMHogmmab dMdabgdgdol 3Mg-
dmmn). Lodmem %08do oo Bgg8bgb ggHm3mmn LoBoBormgdngn
33360995 o 93Hm3mmo bogFHom badsGmommo — ius commune.’
XVII Loy gmbab dmemeob Gm3smmn LodsGoal JoFrsdon
3mgdgmnds bomebmdnm 830Mmgds. 3Gmboob, Log®mabagmob
> 53b@EMoonb Logobdsbsormgdmm 3BbmEmENB8nc gddmBzgmm
bogmmogogagom gborgbosbdb dmygs dmbgdnon badshamol jme-
adLgdo. doon aobomgb BgdgBe GmBsmma LsdoBormob @Imomm
399mygbgds. BoGmomas, HmBamen bodstidomb Jomnsbom o6 mov)-
3oMadgL mogobe 860336gmmds, 856 a30653Gdm 3mgdgmgds Ba(33-
fooene gm&doo: ob BoMBmmanbms nmabdmnrmgbgonlb (3653930
396dobo3o3b @5 ngm dofomamn Jobams sboema jm@JLydalb dmabes-
9d0bob. dgmBy, s3RIGHeR JMEogogd3eab gHmgbmem Lobymabo-
@mMJ3Mngds Gornmod, asbboygmeigdom 3gfM8sbnsbs s dgggondn,
HmBomen dmase LodoGmsmb Babs Jobmbob gmM™8s. Jowgg MBGH™
35dmogfs Gmdsnmo bodoMomob Dgasgemgbs 1900 Bymb 396356~
@ 3gedm bodoMamob gmngogeznsby.
bbgo Jagybgdbg oo Byasgmgbs Imebrnbs gebammds bodm-
Jormagm gmegdbds (Code civil), — 3oMggeo momdob ymogdboogsb,
obggg Ledsgsmnome 3ahbgymads 3gMmadsbonl bsdmgsmagm mgdaeg-
7. Xaycmauunrep X. * O ConpemeHnoM 3nayeHul pumckoro npaea”, “Tocyuapcrso H
Mpaso™. 1991,#5.
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859, BmAgmo(y Jomgdam 0dbs 1896 Bgeb s dognadn dggoms 1900
Bgemb, — 3gmeig cromdnb jmegjboogsb.

9360m3geo  3mgdLgdob Bysemmdoom, GmBsmeme LadsGomsmn,
HmIgma bogmdgmem grme dom, as3Mgemms 37 o badbmgo
339603530, >g36n Jobo 1 sBnodan. 53oLmobagg nan 3363 0(3r0s, Bm-
amM 6gbn, 83g0em30860 gBam, IGmggbonmn s3&MMnGgGabs o
038o%9Mgdgemn  Mo3ombarnddom. gobamgarmnbBobydgemos abiogy,
™8 EmBommo badsGmomn 010653gmMHmgg BGogomEn(sbmgebn 3o&-
dmbodsBomadingo bob@g8380b aoGws, 3mddgrgdl gHgnm LobGg-
35330(3, BmamMn(300 Bog. IMGEobmas, 3359930, eradnsbob dBo@o.
9-6. B3obo Common law, 5barm-53gMngnma LnbGg8ol J3946983s
aogobo 33630006330b 3936 989333y ©o 3936 LggBmda godmoy-
969L HmBoye-badsFmmydGogn Bgbgmergdgda.

Hm3ommds bodstrmamds @abdens gfmabamn osmombybein-
aob Jgbargm@ymmmds, gMmgbamo ogomgdesymgomads @s ogMogo-
amo  3Gmgnbzoomabdn. GmonmmBs  baBoMoormds. gosdomomes
LadoMamnb abGmGagmn bimemab (bogabn) gmb3gan30s, HMIgmoacy
LOBsPnmab gMmgbammdab ngeb GnoRbggms BoMmIdotmggmoar. gb
Lammos BabssmBogamdadn 3mgoms GmBab bodsGaemab Logmgamamom
2336 39c2505Lc6, 9BmMgbarnmdab JoMndgomsb Mmalb LadsGmoma
396sbmegb 396 338mgammas Bzgblb 8g(360gMgdadn.

3. bsdsGarmmab Byadmyda

§1. 306mbn, bods@arennb gMa-gRma byomm

JabognGo ognregmo 3bmgmdbyragmmds LadsGmormdn 3-
0ggmabom dmnobMgdms Jobmbl, jobmbdmgdmolb Ms3embomy®
L5gd8006mdob, 8ndoMmargmb  LsdmaoEmgdage  PRdagHOMIsMs
G9amodgb@o300bsggh. 3mbENBIEGNEA LobEgdnbomgal w@odababo-
30193gmns Jo6mbnbs o gMaogmn 6mM3nl 360d3bgmmgobbomacg
asngngodo.

— §56mbn 360l oyfMapomma Bm@Bs, GmPgmng Lo obmbdmg-
dmm Bgbno 339m8m0bsGgmab m3gormmm 3 bobmasmmydol gdom-
mgbo 53@mG0@g80bogeb. 3obmbab (36930L a55Abns ma dbamy: Jo-
BafH0semamHn @ GMEdsrnGa. JoGgGnorrno dbamg asdmaba@gds
onBnoyen bmc8sdn, 0obgbgdam Jiagzeb bmaswm Bgbda, GmBgerngy
26929m0gdL a069babmgGgmn bm@asrmg® fhmngGomdgdol -
bob. Jobmbob gmEsenmMn dbofig 40dmba@mmmns 085da, Hm3 3obmba



20 bodsFormnb Gmdobrm-39Mdobmemn @o 963crm-0d9fn jyemn bobdgdgda

©36Lgdmmo 36 smnaMgdamos MIgomme Ndsmmgbo s3@™Fody-
&b 8ogd. nan obgbgdmmes asbbsgnoMgdame L3ggosermyo
Lo 39bMb3Rgdmm Babom, Moy mogab BbMng YdANBggmymgL dab
BHmameg badsGomab Mdsmemglb s abggBory m@BsL. JmbBbgb-
&0 J3996980b nGabBgde snadgdgb Rzgamgdgdnb, mmJ@Mabab
3608365emmdob LadaMmmgding NN FHOMdims Gganmamgdodn,
853659 @ogob o6 abggaL gdamgds, Gm3 oyFomoger bm®Gdgddn
g3gemady 9gem mobggborme @ wdsmmgbo gm@ds sfnl Jobmbo.
3o6mbab Lygommgdaram bobnacnl @sbodamgdall mamdaty, mzom-
Mo MmN 3g0(303b Mognmbarma® BoG3z0emb:

1. 396mBob Lagommpdgem bsbnsonb bagndgzgmo ool bymdgy-
GHmgds. babgmdbogmb Ba3mddbabab, bammbds mbgbagh baemaby-
Bdob dasbago Jobmbgdab 353m(398ab Mgamgds s sncgb gormmg-
3gds @3MABNmgdmebgb 3sb. (3Gm3ngbo, 3mdbo, mmga, L3o-
6mbo, @ 5.3.)

2. 35bmbo LogsmEgdymms 03n@m8, GmMA BaMBmomagbb bambal
LagGom 6580l 308mbodnmgdob. (Gybm).

3. 3obmbob  Logommodnmmds 358m3obsGgmdlb dabo -
803 @gonyf 3obmbmob — 3bgdno bedsGmommmeb s6b3mdnrmab.
(39698000 LsBoBoreanb Lzmems).

4. 3obmbo oMol gMmgzbaen Lgmob as8mbs@memgds, bombalb
Lagom @B3ghs, odgmobos dobo bsgsmmgdnemds, (nbEmMamma
Lgmems).

5. 356mbob Logomegdnmmdab Lagydazgrn sGab dmgomagqos
30yt dolin smnsgds, (dofemnban).

6. 356mbl 93m@Rormgdnsb ndn@m3, Gm3 YBoMBobamn MIGsg-
mbmdab gbogngsdn Bofdmadmds dgbsdadobn LsdsGomgdngo
39630980, (8LodmmmmanyMa ;mgmMos).

7. 356mb0 bogorrRYd Mo 180@™E HMA, 156b3MB530s Jmbobemg-
mdob bagHom gonggh Bgbgrnegdgdadsk, 8ob 8orgen Jbmgmadbgog-
9emm3oL0sb, ob “ gy aMum 6mG3gdamab”. (3sngfn).

8. 35bmbo >Mnb LabgmdBogm baerabimsmgdab 6930b 353mbog-
9engde. gb baerobngengde sab badsGoernlb 398436gmn, ol yzgmady
dem0gfns, 56 bbmdb mogob Dggec sMsbont wBommglb bgmobyy-
BegdoL ©d Germdb bsgdom deemsb Goms sadmemmb yzgms @ogdme-
Bognmb 3ob 36dobgdgdl, (gmEasmai-ammoronmmo mgmns).?

—
8. Muxannoeckui Y. B. Ouepkn punocodum npasa. Tomex, 1914, T. 1. C. 33 - 36.
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4. 3mENgyn3a(3nd

JMEogogeEnal ogmcos 6oA8mndgs ius commune-b 3Godngol
3oboby. 8mdmggds 3obmbnb bmAH8sms w8bG®ad@ Mo bobnsocnl
Jgbobgd Logydagmor mogem obom bojsbmbdmgdmm gdbagob.
JMogings30d bndbagme 08sb, Hm3 GmBsmmo bsdsMomab dmasmn
3Mnb(3037930b Bo(ygemom smanmmn ©9 3393065 Labym8bagml 3ngH
©obgLgdmm 90Nk bogBom LoBsMmaamb. gmmagngsinab bagnd-
30e0bg 90396 3obmbos JGgdamgdn gobos ymamobdmdzzgmn
©> 3639, 3mEgdLgdo (ymeegaaMgdmemo 3obmbgdo) — gHmnsbn,
3Fgd0ma, agfinogmem ©d man o dmemnsbo, Babogebom 3g-
056b353gmn Jobmbn, Am3gma(y KbAHNbzgmymaL babmasmmgdn-
30 9Pm0ghonmdob gfMoagzemmgabo gangeb g, 356dmasmgdym
©> bLob@gdn® Mganmamgdsl. JmEogogsEed aobps gHmgbymo
bdBooumabs s nbmngomysmaMn LodsMomgdfingn LnbGgdgdal
Rodmysmgdgdob abos. 19-g bomgaboweb Jobmbo s 396bsynmmgdocm
3mgdbgdo asbms 0gMabiGmmgbionl s3mbogoma 3gbidn. Jom
oongdob sg398n39dmbgb. Jgmgase JMmBBNbabEPMn Gadab dJagy-
69330 LodoMoemob gggms omadn ashbms gmmgdbgdn: bLobbmol
LodoBonmab gmeggba, bddmgoemagdm gmpgdLn, S©806abEMa(yoema
Jmegdba, 3GmEgbmsmyGe 3mogdLgdn © 5.3 3megdLgdo gnzeglb
439emoqgel 36Gab(3n3gdl, (369d9dL, 0bbENEGNGISL, 3303 8g7o-
60b3gdb.  JobmbImgdmmds (ImboGaya bLodoMmamn) 8ofbgym
065 baBoFanemob gobgnmaigdob bygggorgbm adorm.

05608geGHmgy LadsGmmab mgmGns Jobmbal odsMa Ignzgoms,
396mBas s gomas nb geagggtin Go(3 8ob oMy aoohbmo. LadsGommab
3608580l 073 Jomga YBG™ gosdmng@o gb G9brgb(3ns, 3obsnwob
badsGanmab Bobbow go8mabomms Lobymdbogmb ao6 3390 mado-
&30, 530Gm3 LsBsGmarndn byoaggh oMo magom 93 babgmabogmb
80 338m(398mem Jo6MBL, oMadgm Lbgs ByaFmgdlh — LaboBomo-
e IGog@0gob, Rzgnmadadh, emi@Gnbsl, dmbgdoma badsmmmab
3606303700, BmIgerngy 3G 33gambomag gadmyds madaMnblnfg-
(g gn ngmb Jobmboosb. yzgemody gcim gdo@ogz(3adnmm Imbo-
Gnd> 3o6mbol 8083 333mbo@gd 9390 ggmds Lmammmaam@ds
©> AgomobBAds nnFnablfnmgb(3008. 006sdgmMmgg onfogomm
3M6398(309330 ©335b oo 0b3g3b ob sbBMe, MM Jobmba @ Jgo-
demgds a00a03987en 0gbsb LodsMmsmomsb. sdag aobnboemaggb 9.6.
“LadoPIomEIBBm3g30  Jobmbmgdmnb” 3GMAmg8sl, GmEgbag
Lagaobo ©3g3s oby: Jgadmgds bodoMmmmoar gocwsima bLobgma-
Bogm bymnbagmgdob oMoomadnebamn, s8mGsmumn ©absBgbgda,
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Fbemenme 030@ma, Gm3 aboba Fggbodsdgdnsd Fobmbab gm&Gsomu
360G 00833b? jorgs VPOE™ 3 33gmGor BM3mshiobs gb IGmdmgds
R6 3ogg ©30bo8: bs JobmbEAmgdmm byemabygmgds dggdammsegns
03 >boom, Gm3 3ggdmns 353mb(zgb Ao bognombdys LuyGb ©s Hm-
amco(3 9b©s abgma 3o6mbgdn. g-mmmBnb (36mdamo 3563GGgdab
dabygeo, b 3obmbargdmm bymabngmadol yzgmegHol goggmgds
dodlb Jommab 35390 3500 3gmgdab 30Mw©d.

LadsHEgdMngn [mEGIgdo Gog JogmdMomdalb dogf ogdbs 3g-
39353930 96 3G0b Lo dmgHm. doBocmsam gb 3ol bado: Azgnmg-
35, 36(390036E0 0 3obmba. Jobmbn 0085dm3bL bEe@ngn, @333
o> 3mbbgAgodonm Gmmb. ab AmamEiy bedsMmmydfingn gm@ds,
090960 59 339@ M0 bmznamyMo ©06580D3ab 8mmbmgbgdabe.
“Bo oAb Bgm0Enbs?” — joobymmdgh Hgomnb@gdn @ Jobybm-
396, $m3 dgmanbs — gb M3nGzgemgbsm §gedab Logdnobmdss, Gm-
3gema(y 93903ymalb gnMmbagL, 585305 Bnbo >3M0 s ©6036mmgds.
sbaermannfo, badBomamng, o 3sb og3b 3Gg@gbbns bmnsmy®d
9939489, Mbms 3sbbormm 0dbsb, Bmam doGms Logdnsbmds,
30dstormemo ymbgrmngd@odabs s bbgs bagdgms gomobyzg@nbsggb.
24906 353mBEnbamym3b Mgamab®gdob doMamamo cmgbabo: bods-
oamo Mol ob, Gobay 8mbadsomyggda J36osk mvgobe bogdggdoo.
3J39 mbmd 30b0dbmb, EmM3 Logddy LENmNOEY3 o6 gbyds 3My39-
©96@ e badsGmommb. Mgomnddn 3My(30096@L Jobmbdyg magogbor
Ampn gdymmds. ob 308meab badoGomal 3mb3gyanl, Hmam(y
3mgemgbobogob, GmBgmn Lobmaommydabomeb gMomoem ndymaegdo
8n8n3 dmdMmomdadn. Bydabdngfo gam@ds, ndbgds gb obmbn oy
3693909630, bgrnb 1Imob 93 3mdBEomBal. badstGmarmn wbwos a(y3-
gdmegb 1b6y336°@, s gb dgbodmgdgemns Bbmeme 08 dgdmb-
393990, 0 badsfmomdg8mgdgmagdnon doems ngbgds Labisdofmormm.
Ladommoman o6 Jgbmagds Bgbgdobsgsb (396mbo s 353590680

gmgamongob Bgbgdas), oy gd3oMnnmo admabygg@omgdgdnbe-
356. “35bmbgdn gb, ob doMgormns, GmIgeaa dogmbobomgab gobiye
Boexb oyogb, A3gh ge 0330 EG9396rgern Byeme 359d3b @ aobger
Bgemb Bognmn damgomo nMmggge 6539Mgddg. 3obmbgda ymggmagnb
mgmogds @ 330396LY. gobngmbydds go smaaMglb “asbybodb-
036gmmdob 3Gnbndn”, 580@m3 LodsGmomdo gobbodmgHyeam-
30bs 0 Bnbsbbsmmamabormmdal Mgmabgds 5ol B3nbes Bymal sd-
byBEN. 3o6MBgdo badsGomnb aobgomamgdob dghgFgdss, 58dmdL x.
596 30. 50-006 Bmgddn 3968560030 abomgdms 3obmbab 3Gmy @
wLObsToBonmmb Fgbobgd”, GmIgmai Jgnsgms ghoe dgbgogoo,
1Bynboc gmEIgemob, “bobsdoGmmm @MY InEdIm™nd ©d 58me-
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Romgds dbmmme 39BmBL". 5356 393mnbgas 303Gn gHaBngs ogm-
M9G0gmbgdabe. gbLE gmb badgmds gb gmGdmms, obggg GmamGy
36mydEob doge gomgzamnbbnbgdgemn Ambadamaemnb ggogsn 3mBLEN-
&300bo @ 3obmbab ghoammgdady, godmazbams abEmonl dogH
36963mma Imbn@ngnb3nbsggb adMmbadom.’

LodoBmomds orbIBL ggM onBsbs sbgon Logstagey. 3g-
dmgdgmo aym doxmnsbom oo 3390d3s Jobmbbs s 3mmgdLyddy,
Logn®m oym 8mdgdbamo ymgnmoaygm dson 3g833ergma. sbgomom
LadoBomnl mgmEnsd Bg8magmagobs bobosBsomm 3Mad@ngs o
LobadsFmnmm badoMmmamdgdmgddgmgds. dmbodsormnl LsdBnobm-
35 aobmo LOJoMmEnby s 3nbo ggmemyEonb 396Gy 346-
J&0. 658y30685 LaBsGomgdMngds bymengdds (36mdnmn GmEIMes
“396mbo o bobadsmomm” Jg3gomgb Sem@ghbodngnon”, 3o6mba ;e
LobodsMomm”. B gggob J353 ©asygbgb FobmMbab S3@m™G0Ggdn,
039980 ©503456gL Mo LabodsMommb d58m7g8gmgdoo Gmmbs ©s
“badmbadoMom LadoGmordy” (judge- made-law).

JMb@0bgb@nin bobByds o6 nygbgdl LobadoMmomm 3Mg(39wg6-
&ob 367550 > FmbsdsMamgas bogddnsbmdal dgrgal bobodsormm
3604@0gob (3695000 336LOdM3MZL. 8. EgHBINFMa0b 356306 Egd0m,
LOLIBsBImm 3Fag@ngs 360l LabodsGoemmas dag LodoMomab
o087 gdnemgdolb bagmgammom, gGmagetmgobo s babafMdmago
ad9mygbgds. (3ormyguenn babadofomm aomobygn@nmgdgdn, orgb-
©3(3 Pdocrmgbn 0bbL@Go6(30gdabs, RgM Jomgs o6 Fgomagbab Lo-
LaBsGonemm 3GoJGnob. "

o Bmn 3sgos babsdsGomm 3Gs]@ogsl 3mb@Gnbgb e Go-
3ab 43996980L LadoMmemgdfing BmEdsms LobEg8sdn? og o6 Jgaan-
deons o6 gog0bbgbmor (36m3omo gMsban JmI3aMo@ngab@nb Mgby
ognmnl nGmboyern 3ggkobgds — bodgmas agFobGlb Am3 joobmo,
o) Bmamns babsdsFmem 3God@ngolb Gmemo bsdgmas jogdatida,
0an 63969300 z03obybgdom, Gmd gb Gmena 3603369mmgobos.
8mBg3bm joobgody — LobodsGormm 3GogdGage ofnl vy oo
LoBoMomab Bystm, 93356 PoFHymanco Jobgba o6 osym3z693L."!

996 e dgyggmo 396086530, GmB 8mbodoMmomal bodatronae-
399md8amgdnmo bodBnsbmds — ghogGcmo nd Lognmboogsbos, Gim-

% E. von Hippel, Die Rechtssprechende Gewalt und das Richtergesetz, 1956, p. 322.

1o Nepnbypr I.; NangexToi: Mepesog ¢ Hemeukoro. O6wana wacts. T. 1 / Nog pea.: N.
Cokonosckuig; Mep.: . o Pexenbepr. — M.: YHus, Tun., 1906. — 481 c.

" 636 @agomn, 096s3g@Am3gmdnl datamao badsMamgdtoge bnbEgdgda,
Ao@.: myem 6abady ; 30Ga3bgergdn : vgrm Babadg, 530&Mnbg Lddomadga-
o, 0d. 1993, a3. 77.
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3gmo@ y3omody 398 ymgb LadsMomgdfing LobEZdgdbs s
ogGogogm >bAmabgdaob. Lobadstomm IMagdngs BoMmdmomagbl
Bgoimb, 13aczgmab ymgmobs gdbyegden@lb, 338mga go 3Gab-
303gmb, 26ammbodbmbymn  LadsGmmgdtogn  LabEgdgdoboom-
30Lb. BmangBon Mebsdgimgg LadsMmmydmogn bobEgds, Bngby-
o300 Loghom badstimammsb msgabo bogEbmgabs ,,omnafgdl
dmboBomomgms w@emgdalb bo3o6mB3rgdenm bLagBnsbmdobyg®. o3
Jaobono bdafom obogbgb FzgnEeManb Lasdmgsmadm JmmgdLob
3afggmo dgbemob (30@065350L: “08 Bgdmbggaedn Gmpgba o6 oM-
LadmBdL dgLodadabin ©gdMEmgds Fobmbab babom, BmbadsGamengh go-
3mogdaLb asmobygza@nmads Rzgnmodom LodsBmommsb Igbodadabm-
3530, 08 3g3abgggodn oy o 3Mbgdmdlb Ragmmgday, — ad Bgbgdob
dgLadodnba, FMIgmbacy nao 3G J0(33dw©s, Hm8 dggdammb jobmb-
3ogdmob Hmrda 3mddgmyds”. gMobanm LodsMmormgdmag LabiGgdo-
30, Bogbgosgom 08abs FmB g3Hsbgmemn bodmgsmogm ymwnJbab dgm-
obg Babemo 383m3b, Gm3 3mbadafmmgl o6 3gmdmns Moo mgzob
bog8nb gomabyzg@sdg "dgbsdadnba 3obmbab o >Gbgdmdal, dmbom-
3967300 36 dLbEMBnL Babgbod”, 396 BoBmysmndrs GMoma(3nd,
LobodsBam 3GMagd@ngob bEmmymaom bobsdsmmmm Bysthmem daf-
Bggnb 3gbobygd.'2

badoFonggramb masbamo Jobmbo Bm@m3sgnnemo og@gdnb dgb-
ob3d bodsMmMydMngn sg@Nb M@ Lobgmdob a3bmdb. gbos bmM3sGn-
o s nbrogomgsmm o bodsMamgdtingo sg@gdo. bGds@onmo
3J®0d gobmbo, MmBgma(y dga3ogL dobn 3nmBogn 96 AMydomn ms
dMogormgfomn 358mygbgdal J3930L Dmaom Bgbl. Gaz Iggbgds 0b-
©EngoEPer® bsdsMmemgding 5d&gdL (FmBgmas BanMbabgmdabay
BoM3moagbgb LobodsGomm asmobygzg@nmgdabn), 53535 Jobmbal
05bobdo, nbobn gRoggMamns ©d Ybms BggLededgdmealb bm-

doBogm 5JBL. 0brogoemormyMn bodsGogdfingn od&o Banmgds
(398mn(3535) BmBdoGoyymo sJ@nb boggmdzgedg @s 3ob B0yt moce-
agbomm gomgmgddn. LobedoMomm a0oBy39@0modalb, GmamE3
nbrngommomyfio 5@l ghoggfMommds, (Res judicata) gsd@og@om
bymb m3emab 36(39096&Meme badsMormob sHbgdmadasb.

— abamnbuFa badsGomgdGngo bob@gdnb jemobogmbal manbab
35635689800, Jonmasbaw 0barmolimMa bobBgds L M@ doFamor
360b(303By: 30Mmadgb@ab mbgbogbmdabs s LadsMomal oGmbm-
30Dy. ofooge 9Dgbogbmdol gemmdl 3oGmodgb@o ( @gmm@sma
> M0 Joed o, HmBgmn(g 3odmeob 396mb3mgdeol Gmendn), Gm3-

2 Jean-louis Bergel, Theorie Generale du Droit, 1989, p. 24S.
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mob 0383303, Bogbaogom 3nbn Babsstbabs byemdgubgdgrmns. (3564-
3g6@nb gbgbogbmdnb 3Mab(303n). babgmdbogm byzgMHgba@g@ab
(36905 gbmo abamabpFo o 93gFHngamo ©MIGHnbgdobsmgab.
o3 9ggbgds 0brogn@yscrnMa mogobagmgdol LodsGormgdfng ao-
£0680g3L, 0b sbobymns “boBsGioemnb 35@mbmdnb” 3G0b(303da. 3
360b(3030b Hgomycn oMbo dramdsfgmdb ndsdn, Em3 y@mgdoms
©(330L LosGoxgmby @ad6s6 ©o8myu amgdgma dmbsdotomngdn,
FHm3madng 039395 J39993Fm833L Lodgem SBnboLEMs(3onbaasb,
003056 33060396 Igbodemgdgm ©gncbydmdob, 8gm&Gg 8bMng,
0030b 300064358 0mgd9d30 sbrgbgb nbrmngnmndms ggmydgdeb
B0 gdol, 030396 oo JobmbImgdrmnb dgdMabagsb, 8nsynm-
363396 G5 0ognbygmgdab LggAmb bBsG GG LodsGomab Bay3-
mo@ dofnmaor bagFom LsBasGmamb, Common Law. 33335Mo,
0bgmaby® bobgdsdo NxEgdgdobs @ Md3nbYREIdgdab goMsb-
G0ob g3Loba@gds, (36mdomn 2330k 36s LEIGNGT® ©d bogHom
LodoFmnomb ImFnb o 33 dgorbabBaboo LodsFomnl 8g9xngdob
360b(3n30  BoM3momanbl goMgagmmo baMabboo  3s6Hemadgbdnl
Bg659LmMd0b Fgbernrgol. nbamolig badsGmamdn JoMmodybdob
mBgbogbmds s LadsGmmol d5BmMbmds o3bgdgb s sdmogFgdgh
96H035690b. dnfnmam gobbb3zaggdab nbaemabimmo 3mbLbGodmzonbob
JMb@&0bgb@mMabogob, manbo bymsgh n8:80, GmA bbgs gzmmIgw
Lobge8Bogmgddn, Jgfdm JofMms P@mgdgde, doa. Jnfomo mogalby-
qemgdob Ngmgds s8m 3 nmgdnmns 3MBbGadn(rsdy, 85806 Gmeg-
Lo nbamobdn JMBLENGPEOYG bedstimamn bbgs sMoggfos, oy
263 08 N@mgdsMd 33gMHonsbyds, BmAmgdo(s 3oMbGaMgdgmoas bo-
LasBsBommms 8ngc JgHdm Jatoomgab. '

23 356Lb3o3939L goohbas oo IGodGngcre 360dzbgmmads. nb-
amobdo gb mammgdgde o6 Jgadmgd omosbor 0gbsb dghgGgdmern
26 g594873mo. gofigh Igdamb3zg308n, Jgndmgds Imbrglb Am3gemndy
LEGMGOb Bghggds, 8va. (Habeas Corpus).

3sfmodgb@o, Pmmdb G mbybogbmdsl, Fgadmgds BgogdMob
J9dm Jofas guemgdgdde, o8 Jgdobzgasdo LGIGIGYMo bodom-
oo GmI gromdmgb LEPm IGomGBoGgBL LogMmmm LodoGomomdy,
85306 nyMngomn ogombsbGobom 306 Jgdmydes bymo Igndsmmmb
3009J8mb LoBsMomab ds@mbmaolb dogeen fMgyndn 6 Bobo 86ad-
36gemm3560 boboema, Imgoenogdol gengdgdolbs s dogobygmgdocms
35606 07930. @30Lob Bebgrgnom, badsMmomab d5&mbmds sfMab moga-
bo oGoenemo 360336 gmmmdom Mobabbmn JoGmsdgb@nl fbybsg-
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% ¢ Kupert Cross and J. W. Harrls, Precedent in English Law, Oxford, 2005, p. 36.
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Brgmeg "s@bo” ©s Azgbi dsb omgagdazedor Hmamfng otab (oma-
FBGIMo@ @ nbGmAnygmo). Lbgs dbMoag, Rzgh o® 3gagodmas o6
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badotaenlb bindbomos@nm BysFmb. mEG dofMoma@ sDEMBMHNg Jml-
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LabaBaBormm sagbb ggn8nb 8ng go393:mmn v3503ymymdelb gaGs-
ab 8nbapgnom, org babodomammby o6 Bamdmomagbo s308ymemdnls
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aogmade > 0dgnbygmegds Iobybobdzgdemmdnbsgeb, (35d0bs(s 3o
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2bgo 3g8mbgggodn bobsdsFmmm God@raMar 3o >agbl/zgm 98-
30(393L, 306 3Mab sbgoo s@sB8nsbo @s3653537 o BgbngMn? Ymsbe-
Bommdnb 3G bBg 3006 358m3rnbamy dMsmmgdamn 3bsmmyds
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33obonsbogy, oM gbms @ogngabymo GmA, megnbn RsbogniGac
LadoBnemol Anbobe LadsMmormnsbmdab Bombggzes. F333:GnGgdobonsb
LG 3530% 3600 LoBoMmamn Aslis 330Rggmns 30 3MEGHERIdMES. ba-
©gornnd Ibmeame ob bLodsMmsmo, BmBgmo(y NG M6z mymAL Ladsm-
ooobmdasb. “lus est ars boni ct aequi” — baBomomo ool BsHom-
Bgbngobo @s LadsMmmnobmdab bgenmzbgds, 53 bogyggdom nBygds
0960b3Bgegbanb yzgmebg 8603369mmgobo 653GmAn, 0agLGgde,
fmdogmn badmgomogm badoMomab 3G gdmmon, Corpus Juris Civilis.

badsMamamds FoBmsens Bnombas 3GM(3gEYAMm  bodsGomas-
Bmdabs s BboMgms MoBobBmEMBLL, Ha(3 o6 amobbdmdl do@go-
> badoMormosbmdobs(y, 967 babadsGomm aomsbyza@omgdal
3o6mbngMigds, s3Gomn o6 603boglh b badsBmmsbmdsba(. s3sbaes-
6239, 302356 396b3g30c 0353 Bm, LodoG@emnsbmdals 8nbom-
a0 26bgdmab badsGmama, dogomo ©ob 33653y Hm3, BmdmgMgde
badaanemol gbadmm Ledaarmnobmdady BomBmarnagbh bnemosm
53&mbmBo™ IGMBm9Bsl o >Mnb IGobzndyma bbgs, oMy gb
dbmeome ba8bomgdbs o BoJ§38dg @3 Jg0Mgd00.

Jofiggmmn, Moy gIacmdme 8603363mmgabas, LodsMmaml <bs
35ofbglb 0bsgobo 3obmbbmBnggds, mmb gmmgma 3o6mbal ,306s-
3560 8mBomobomgal” Gge doMamsm 3Gnb(303b sgormndgdl: 1. 306%m-
39905; 2. 353mJ394693; 3. pgdaemob s 3Mdomgo; 4. 3o 339 mmmds;
5. o6 9bro nymb PGHRNogE@LIBNbssmBrYam; 6. Jgbunmgdal gbs-
dedemmdy; 7. 3gr8ngmds; 8. Jgbsdadabmds asdm(sbagdam Babbs
4 M@0z §39@gdob Imab. gy sbyzbob, Hmd, Gmmgbsa
LobGgds o6 FggLodadgds 93 3M0b(303730ms6 HMBgrndgh o6 +@Lgd-
NS 39 S3dogmagnmmgdlb dmangGo Bomgdbl, o6 3gadmgds naoggol,

5m3 ,bo3oMosrn sMHLYdMIES 585 0y 08 Ladmasemgdsdo. nga n6-
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8bgds, Bmd gb M 3> 3Gnb(303n BrMsemy@ne, o330 oboba dnGoosmor
3Am(39Pemmo 3 b8 3339800 953dE M0 badsGmemdgdmJdgmgdo-
boomgob®,

Lag@®om ogoembsbdMnboom, gamgcob Mzs ,bobyMggmmsb” Jgbs-
5580Lmds 503G n(398L 0dsb, GMA Bbmeme JobmbngMa Lob@gds gmb-
J3ombamgdl g89d@nMer. 9Jomob godmdranbaty, Godmgbams(s gb 3
0d693s mMaerafn JMn@GgMondn, Nbbym MggndL sbggg IsGGnzo@
Jgmdemos os 3@sgmgamamb ngngzg Babdn. 989J@nGHmdnb 8abambygare
aBBgm LadaGonmgdfango bobEgds Igndmgds GaergFHob 3Gb30393L
0393090 ©5 3mEMG3s Fggndds(s, Bgbadmms, sgnemarm gondmmb go-
8mgsb / Hgndmbr mgdLn/.

b guyemg@ds (Fuller L.) 34167300-badsoremgdngn jmbiyggzanb
399mygbgdam sogm Mabsdgemmgy LodsMmamob nbL@EMndgbGemymia
3Mb39a 300, badoGomamn BaMdmomagblb badoGomsmdgdmddgmgdabs
©> badoMormab 6mEA3gdab Mgomabognab 3Gm3gbL. dobo bodmermm
30630 go stnb: msgzabynegds, BLogAobmagds, LadsGmmasbmda, oe-
6oLEMAMBS. BMamG(3 030 3301535DML MBS IgIRATNYMD BoJBda
©5 5 G7735J @ gd0. §od@gdn 3Mbgdmdgb oadnabol byyMzamabagsb o-
3 3npdrem abormb obnbo sLgmo 56 bbgsggamn, Bogomomam J3goe
8nbohgdn. 5GBg85J@ 900 30 0d3693s @060l Bng Laglgdam gob-
Lsdm3zAmen 8ndbom, 530@GmB 3G 9BJB 80 36HLYdMEme s bagomm
— ab &3 mbos nygmb, IgHbydamos, Emame(g 9B on ,nbBgaomyHo
fgommdob® gemg8g6@gdn. Ladafomgdfinge bmMPs PIoGmdmE Both-
3moa bl BB BJBL, 80Gm8, ndabsmgab Gmd gn3sbgbma gombgal,
08965@ 350hB0s 33 011 03 6raEiBab badaFHmegdManga bobnosma, gbeo
359m356 3g0ma Gmameio Ybes ngmb ob. gymyFicl Jgxs8gd0m, yag-
@560 Moy JobmMBAmYdgrmosa b ImBnbafgmdl, 56 8gadmgds haga-
3oemE LsdsAomam. ndnbsmgzab Am8 3o63LobmgMHmam, sGab o 3obmb-
degdrnb Ang 3yJ36nma 6meds badoGmmgdfingn, Nbro Logomanbmm
30Mgqm Goadn, Modgbow 9J3b 93 bmMdsb LydLbGoban@n daboba
s 3gmeg, 3300535Bm3L 3n ab BoBBob FHgsmnbaganbsogob dgbsdadals
LadgormgdgdL. MoBymanmo Jobgbol Jgdcbggzode bodaMmmal bmMads
6o ggmobrgb Gmames 8mBggbgdomo. dmagsmo dmabmgbss bmem-
8obo@8n, Gmegbac B396 Headgb goggogda bEmMam, yagmedy oo

25 The Morality of Law: Revised Edition; LON L. FULLER; 1969 Published by: Yale Uni-
versity Press.

26.m94bn, Gg08mBre — LydsFMarrnab ommmbregns: domnsb dm g Igbagsmn fbsdg (6.
Ag0.: 0mbgd 3sRs3g0rmn; Gge.: J90g396 JuMrmgebady; 3mamadb.: IgMad dodqgbo-
o .- 3., 2012;
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>daomdno bes ngomme bLbmEn 3gmgan(s. LodsGomemab 6mAsL
gmggmogob wbod 350Rbrgl mgan@ndgcio dobbgda, Luydb@binyg-
0 30Dl >GbLydmdd gbgmmmdab odmygglb g LedsGommydting
LobLEBoba(y. B3GIIG MU @S 395 JMBGHMEML 358056930b Lo Jdns-
Bmds 3A0b badathomgdmogn bnb@gdnb 3 369G arnHn Babobn. sMLYIMBL
2bggg Lbgs 3GmE EYHYma/3Gmgbasmgfio babasonb ymbyMadawn,
396dm 80B6530(3, BmBgenms 3oMgdg(3 LedsFmeagdHngo Lob@gds 3o
056Abg3 3L, 396 AnoB3b Mogab 3gbgMarmy 8nbobl. Ladmmmm o8da
LESG PGB0 Ladatromab yzgems 63aRbabgmds Mbms 838symenmgdeab
339093 3mobmgbgal: asohbrgh LogMorm baboson; oymb dmbmbgdmema
B2%3mBaagbgmeegeb; o6 335Abrgl M andems; agmb bamgmo o oo~
3obmaamo BobosmBgamdydobogsb, bsjdsmm bEsdoryo; o6 nmb-
m3egb 3gydmgdgenb, 8nb FHgaormabazns Jggbadsdgdmmgl Jabas@bl,
g.0. 08 80%633L> > LydMomydgdlb, AmBmgdng Mmogor 938 bmEG3odnd
Rogdmenn. 33sbmsbogyg, LodsMomal ymggm gm@Gadsb odgb oegnbe
385873000 JG0GgMnmdgde, doa. bogmb@Fag@m LodsGarmab bme-
85 96> InGgLE™L 8baGgms Jgmnenbnbrenbogfgdsby®, Azgmmgds
— 22330566 ambbg”, bGo@mGo go ,LPdLBebon& badsGormns-
Bmdodg”. gb 3F0@gHandgdo Bm@ormain babnsonbos, Modrogbsmoy
mBoemafin oMob nb, M3 96w nymb, ngo ymggmogab gaG-o6bao.
badofoomo > dmMon aobyymagemos, Madrgbomsi asbaymag-
0o 3Abo o RKF-56LnZ. gamaRo JoGgamPnmnmom 50 J0dbb3ds
0330b 8and306 Mm3IMBgbBL 3s6@L ( L. Harl ) Gm8gmba(y 8nohbas Gmd
»56 26bgdmBb o 30engdgrmo 3ogdamo bedsMomab Gmgma oGnb,
08 LOBoMMIMMNIb BmamBo(y Mbms oymb ob”. gymaFo badsamal
28763300mM35b" 5dngdl oo 8ab Bnmds, 2638gm Msgoe LodoFHmamdn. ab
36 5306nb3nM g3l 36530 LaBoMosmb 3mbn@ e LadsGmammsb, nb
33060b3oMgobbodsFmmambe s sGobodsBmamb,sgbadmgato
930G037Am3Lo ©1 mBarmHmdsb Bmenb Badmnemns. mgan@edgtin
6m@3s gmagmmgob 8mEarrmGos, bmemm BmGarmyo mgan@ndg®og.
Bmamtis 1339 00039, LddsBmsmdn bodmemmm LmdbEebgoncoe
8016ab BnbomBygorm aofs bmM3ab doGgMmasmmo LadsMorrmoabm-
3abs, 2Mbgdamns 3GM(39YGNma/3GmEgbgermgmo 3bsGob Lods@-
O0obmdo/BmMemnGmdas, Gog bLodsMmombsmdmgdol 3Gm3gbdan
3mggdL sbobgob. badsGoombamdmgds Bom8momagbl 3Gm3gbl Ama-
mab goMamgddnE ©a3aMnbnmgdnmmo Bbatggde Bnyyzgcdmadgm

27 The Morality of Law: Revised Edition; LON 1. FULLER; 1969 Published by: Yale Uni-
versity Press.
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2MdnGM;ob Bofomagbgb mogobe ggmgdgdob msBamob@nGadgem
38303900 393L, Bm3gmngg 93 3B n(39d0mgdgddy oYHEbmdom
8nomdb a3@byza@nmmgdob go-gfon Bbatnb bobaGagdermm. gue-
90 538m3b ™3, domash Goom bsbno vy ogbabogem babsdsGHoemmlb
B0bsdg maob mMo 38m3060: 3mb Mm@ memn a30b aosbygg@obs, Gm-
8gmog3 2@M9390 BoGdmdmdaemn ©d badstormnb 6m&GBab 39d86s. be-
bodsFommb aomsbyz9@Nmgdsl 543b FmamM(y Hg@Amb3gdGogmo,
abggag 3g6L3gdGogema babnsma. bobadsmmmm J3bab badmbadstonmm
LadaGomarnb, 833608 n8abomgob Gm3 8nb 8ng@ Jgddbarme 6mEIgda
35bgb mya0@0dgfo/ImEsmydo, bobodsGomm gormmgdmemas 8-
>(36om Jobnmb 306 3399 Babgdb. 1. baGgomsmzgab ¢ dEHHEagmym-
goroo 96®s 0J65L 319653560 Jgbadegdmmmdgdn 8830393 9eagdadabs
©d 3Mam36@gdab bomboragbom. 2. 3osbyzadnemgdsb bogndgmom
dgbadenmes @ogemb Sbmmme ab 56373768930 s 88 3n(35dmemgdgda,
AmBrmgdog 398maygbylb mogom o8 dbsgndds. 3. 3@ o(gdgmgdgdal
365mnbabs s g3osbyzg@nemygdab 358m@Eoebobob, dmbedatoegd mbos
abym8dmgebgemb Absmgmomgob BnbsbEas (36mdoma 3Mabzndgdnms
> bm®3gdao. BabssmBroga dgdmbggzadn Bbafggdn Jofgagab dgbo-
demgdmmmdab 39633 0@mb dmbadstormnl Mgodns Bom FngM bogy-
oot bnBsBomnb rgobed@ o gdmor 393myabgdam 8@ 3n3gdamydgd-
By. 4. babsBoMormmb o6 Fgmdmmns c935© 8mabrobmb LabodsGmemm
36m3gLob 0Bagnigds. 5. dmbedsBomyg gbms agmb oy gFHdmgdgmn
330b g56bagngabob. 6. babsBafmorenmb s3@mGo@y@o0 dbsGrogatomo
28mBbrgds Abmenmm 85306, Mmmgbacs 8ol BogH Gompdnmo aowm-
26y37@0rmgdgd0 gomamom smbGamgdomns. 7. babodsMaemm mbeo
3(30rglL d3mmadnob?.

oogob 3bng, agbGog GodMabo 3obmbgdob LodsGoemosbmdab
360630306 Bggotimgdomnmdnb gsbbadmgMac 3gg3os 3obadrg o6M-
Lydmemo Bgomememaog@o bogefogmalb 3mgbgdolb: Jmbgmold@o
bLsBoBOEmNBEMBaLY > FoHNmBabengal NbHME3zgmymPsL BmEob
Bgbadmms go96ymgL ImBoGomFn bsdstimemabamgol 3Gam@ng @0l
30bnggdom, 3o30bagy 3o, Hmegbs( gb 1 396ab Bgmn MbaBaGmmms, gom-
5 08 353mbgganbs, Hmegbog Jobmba Lodofmmosbmdab gbnbosmwg-
2905 08 dBmBno, Gm3 856 AmamB (3 4 mbodsGomm baBoMmmamds® ads
6 m8mb @agob LadoFomash aomaby39@ L. of bamo Lodom-
nm0bmdob 3%y go gbBMoggz0sb, bomsy 00babBmAMmds, Hmame(y

28 The Morality of Law: Revised Edition; LON L. FULLER; 1969 Published by: Yale Uni-
versity Press.
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LadoMmnEns6mdab baggmdagman, dmbaGoy Mo LadsMmoenb ©oBbgdnbob
2563733 gadymanmns, og badsMamamn 361d Fbmerme ,oGobbmGn Ladom-
oomnd”, 5637m nb bagHomma(y o6 3ggbadadgds badstmaemab 3bgdal,
o3mgbomay LedsGmarma s JgHdme ImboGaymn badaMmomaen, o6
3godemgds 35603568 33mglb bbgoggemam, Hmam(y BgbMnaa, Hmag-
tmo(3 3mBmegdgmos |bEMbggrymb bddaMomnsbmds.? Mowdmbab
RGNS oym 39685600l godnb@nHo Bo@bygmob 300BFHgdnb I30g-
mmdd, bama doemomds dbofMmaggomn aym sGLgdgemo bodsGomnon.
Amamd 3360bobdEmgMgde badsMoerol badmgammds? s Hmame
05350306mo Gm3 badsGmamo badrgomam PdHYbzgmymal bods-
nabmdab? GoBmd gbes gomnomma abgon badsomnl maand-
0896mds, GmIgema Sbmenme bobammdcng mobbagm™sdns Lodsm-
ondbmdaborob ?
Fm3gF @ omgdba baogmm brnb MadMabab ogbablb s 3nnkby3L
68 o7 g oMnEoer dgmMash 9353500 363189680 (3nob IR06-
(30370036 LAy FgLoda8nbmdadn, AmamEn(3es 3GMIMA(NIEmdS ©>
80%6nb m9an@ndncmds, ModEnbab 80 mababyemn Bnbsscmdmyam-
30b Babsdg 5o 3reagdnon. badsmarmn sGnb bmeMBsms gRomdmomds,
Am3gemag IgLodsdnbmdadns 3mbLE NG ENLME, BmBymdn(y dmg-
3mns ImBomyHo 3G0bEndgdo @ sar Mol bodsGormnsbmdnls
360b(3n3ng.®
Amamé(y 30obbdrgdom, LsdsGamnsbmdaby > F933>G0Gg30b
dagdnb a36939 0Mab3Anrgb3ns s3mgamar DsMomEgdmes. 8
™m0 3Gnb3ndob 8ndsMmgdnm 8gbadrams Bogommon bado bagumagos: 1.
badaFaaemn o6 BoM3maragbl 6s8mzae LeBsBmaml; 2. LaBsGmsnn
9bG9639mymBb bedsBmmasbmdsb; 3. badsmmsmn dbmmmme 6sBornm-
ong dggboadadgds badsMomnsbmdals.

Gmbome ©3MMIabn ggoms F9303MnGg3nb oag6aL bLsda
abab Aggbndob: 1. 5Fbgdmdb mdagd@mGo @sd®gde, Gm3magdag do-
0300dmdmer >bgFomos mgmFonmoe ©gdnmgdgdoon. Amrgbagy
BoJGo MB0gd&aMas, doan BogyagMdmgdame smbys s 3gggabgdse
309d@a60 $933:6G0833805; 2. gog@ade sGLgdmL, 8oao8 docn
LGOGLO 03ERgds JoBmBomom. ogamnmsr, Mama(y 300RBg30 ma-
Bo83mmormam 96 56 300hBg30 sligmarg s@a8nsbms 356DMobgal 8nbgregam,
sbgo Ig8:b3939380 F9385Fn@ds 396 nohbyzs mdgd@ e, 239

29 Radbruch G. Gesetzliches Unrecht und @bergeselzliches Recht // Siiddeutsche Juristen-
zeitung. 1946. P. 105.

30 Alexy R. Begriff und Geltung des Rechts. Freiburg; Miinchen: Alber, 1992, P. 201.
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ngn Jofimdnong; 3. ImEoryfn oMB8mbgds Grmdl Loy Ladm@n-
3930m domab s obgmn babao 8ggbodsdgds mdng @@ asfg8mgdgdl.
9L 603633L Am3, 56306 36 BonRbgab BmMora® HBEIgbsb dogol gor-
©admgdem, o ago ImGgntigdamn 36 0jbgds dsm Jag. nynn-
gemo oMBIN673560 brgdnsb mdagd@ne §938sGn@gdgdn, GmBrmgdagy
8m@ngognob Fgn(30396, m@ogoznnb asMgdy gn BoMBmummagbgemos
0AobdMnrgb3ns, 2:8nGmBs @gmM obo §938sn@gdnb dogdab abady
23 bgAbb yzgemady IgHbagd@onmar 8nnRbgzms.

09F0bGn gobnmbobsogsb gsbbbzoggdnm sMs dbmmmm sbrogbl
F9330608g80b 3mBLEGEGNMBoL, nb 58sbmabogy asdmbo@ogh bme-
B> Bom @LIdN;Mgdodg ogndbydnm bs 3moo Jnbagsb ME3gbobas.
9G96m Ig@n(3, Nbes noggol GmY, LbsdsGmemm asmsbyzg@ormgdob
o@Mgbo@gdo Bbmmme mogsdn dmbsbaemg BboMggdo Gmmn oMok,
LobaBoMoemm asdbygg@omgdnb 3obmbagFn domabamgol bagoMHms
Ladmaaemgdol bmmomaGmds ©sdmascin gmganb 8ndstom, BoMoma-
Logmemgdab aobbmM3ngmadabowdn bydmasmydnb bromdab 36y bxa-
g 300b 308m3ndaggdo.

3965h760 ymggmangnb mbms g53ndbgdmeglb Lagdab wByHeG s
Joo0mbobrnbog a03m33mggel, 33658560l Lodmenmm 8nbdoblb 3o Bam-
3moa bl oMy gobbsbggmmab baBaGnbgdyin rvBatgdnb @oMman3o,
26933@ 3oL doFacmo nboss smemanbmb YFnibgn bymymenm dg-
mobuenn 8mggmagos BEgmdcngn 3ob3ms, 356538 30(3mb Bacn dmey-
gm0 AB63g6s boggogbe s F938sG0@gdody.

Bmam& g 533-0b gbgbagbo babsdoHormmb dmbodstomg ggmngdl
@635 mHG M3 3obogboma: ,LobodsGmmm o6 Grmdl bdomb mo
26 35635(353L boBnbab, badmemmme dobe doeragymgds domgdymo
3°056y433@nmmg3380b 085G bobmaopmgdnb GBIgbab g3ysmgds’.

03 3mmmb 3gagemnb obygbno: “bodoMormab 3obmbgdl sagbgb
20058056930; 3@330560b Inbagobo b3y Jgbodmgdgmas gasbbdgdmegl
8sb 56 BobsomBmyamdsdn dmmameylb dsbmob. 28060 oM RgMmgds
2@Abadmmbyg, Loy asboborb s3gmgdl LodoMormoab Fggobyde-
Bg. 3oL Jgmdmns o9d399mgdRmb 3569 33@mMaGgBob doemab, do-
a3 bvmmns bbgeagetem, gy bgdeb sy 30emgdgem Jobmbgdl.

3! Dworkin R. Objectivity and Truth: You'd Better Believe It // Philosophy and Public
Affairs. 1996. Vol. 25, Ne 2. P. 87-139.

Dworkin R. Peply // Philosophy and Public Affairs. Symposium. URL: brown.edu/De-
partments/Philosophy/bears/9704dwor.html/; Blackburn Reviews Dworkin: Philosophy
and Public Affairs. Symposium. URL: brown.cdu/Departments/Philosophy/ bears/961
1blac.html/.
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3B gd030 ¢Bomergbo F933s60@gds damdofgmdl ndsdn Gm3 39bmba
LagPome 56GbgdmaL; badafmmob Jobmbgdl 860d3bgmmds oo ofs
030@m3, Hm3 abobo 56EL7dMB76, 3M29g@ ndnGmA HmI abnbo Jggbedsd-
93056 LadsGNmAL BzgbL LogncdA JRaGgMayndlL“.”

3. LedsAnmab bmEA3nb FggxsGEyds

LoBoGomob as8mygbgds Lrds LobaMhgmyg BaMBmgdab. Bnmbg-
@535 b>306mb3mgdmmm Ggdbngab LobGrdsG Mo bEgmymagals Hg-
semam By 8306(3 396 bgMmbrgds Lobbepab bodsGimsemdn @ S6-
23sm@m 5g abgomn J3gmgdgdeb 3mbbEHMaMgds, HEmBrmgddoy magnwsb
06782 o396 Ladsammal bm@dsdn 9. B. dggabgdomn 6036530l
393dmygbgds (babnb Bofydmgmn @o3obobrgds, J8gmgdal asbmbab-
m3gemmds badmasmmgdiingo LodndMmgdnb batnbbn, asbbs ymmeg-
o Lobob@ogy, J8g@gdeb 3067 86033bgmmmds, Babngab Nbgdewm
©3Mm3939, 8dndg Jgmgan s 5.9.) badmdsmsdm LadsMoomdn sbgmas,
39onmbnbrabng@gdnl 3Gn6(303n, s@Bnbab@Mszage LoBsGmarman
80B0637bmBammdnb 3Gnb(3ndn. JobmBArmadaemn Bon 305856 gdob
o6 admgas s 08 gubjinsb bmManb dg3gemmgdgr bydngd@gdL,
30fgam Gnado, LobodsGmmmb s6mdL. grMommgds asdsbgormmgdes
3369m37 bobbeob LaBsMmmob 08 bmMPgdnb go63oMGgdsDdy, Lama(y
353m3ggmamom o6 Bsbb absdomrmob bmdagddn, bmdngd@nn db-
263, @obadoyymdn mbsbaemg IgMbmboggdn, s6sdommob Romgbob
b@owngde @ bbgs, AmIgmms 3968sG@aday IGod@ogmemom Lobb-
ol badsRomob bmasmn BaBomob badmamgdom brgds, Godng mo-
30bn 360d369mmgaba sanmmo babbrmob bodaomob EmJGMababag
D330, d@IMOPIAL 358dMdd bedoms 3mb ynMgb3nody, demabyg-
&6 bmdgddg, Lobrgmab ©603360L MogoLydmMmgdgdtdy wond-
05369890 ©63onmgdnb @Fmb, 0sbs8mboBomgmdno Raomgbormn
©06535mmab 3gdmbgg3e80 @ bbgs. 33m7bowm, babadsMommb ©sdm ;-
03 gds bm@deb 3063568 930bomdn JnMmada Jogdnhdns sb-
2309y gdingn J8gmgdnb LodsGomgding Jggaobgdabmab b ggorn-
nggngo3nobomob, Lobxgmob ©d60d365b0s6, LobLbmob LodsGorenal
3obmbnb3ggdmmdnlb a00643g@oLmsb md Lbgs. LobsdoGoxmm o6
3godemgds bmH30b FoMmamgdl 3obmgb @ 030 gommgdgmos Jobmboa
3563568mb 6mB3ab GoMamgddn. nd dg8mbgzgzgdabogsb 3obbbgogg-

32 Hegel, Elements of the Philosophy of Right; 2012;
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300, Bmgbaog gmB3Ga@&mern bogdnb gomsbygg@nbob LobedsFGoenm
39635 @ 930l dgmnasm J3Bob sboer bm@asl, Gobo(z badmbadsGormgm
Lodomamb (LaboBsMmem IMy3gbregbBL) VbmYdgb o Mnba 6o-
ogmo ©osb@Rigdaba 983-b gBgboglo LabedsGoemb Lagd3nsbm-
35 Bo8moroa gbl.

bodmgomogm boBoMmamdn 3gonmbobrnboggdab IGadnaggns
535gdnmgdb 3sb, goby Ymamydb Lbzab sGs 3gonmbnboabogmg-
35y, ©208@ 3oL gog gb.

bogoBm bsdoMmamadn GoHoma 308mnygbgds sdnbobEManmma
3nbgmnmydnb gotamgda. 6mM3gdn Gmdmgdo(y 396LabdmaMmaggb omo-
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mds, Bmagmo(y Jo6mb3mgdgmb aooRbms Abm3gemmdadn, 830 ImFnls
3nbo yggems ab Bgmgan, GmImgdnz ambngfn dmddgrgdol 30Mmdgddn
16> 135G 5mEs 5 by 030 Job MegRe3nMzgm bn@gsynsdan Mg-
>mRame 396G (3 3oMaEMBES (0 y3gmd ab 3gmpan, Gabsg ab gsnmgae-
0bBnbgdees oy gn 8dnbocznb yyFoemgdob 8nog(393@e 335 014 08 Jmb 3-
GG BoJGL. 38339Ma0, 39bmbnb dnbyrgnm 363oG@ds, Bydabdngd
358;bzg3080 JmBLEBEYNE b MBS 0gbob. 33335, Mdag @y
3968568935 56 3ELYdMBL (3 JobmMB3gdmmab Bgdsdn @ (3 nb-

396 @My 3orgdemorm, nan @33mJorgd s 32635MGgdal Jgome-
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&b ghomsmgMon 360d365emmds aobnbadmamgds 8nbo 396356@gdn0.
303y $HM3gFab 3§ 3n3gdom, 3563067358y GaJLEL o6 aooRbas
3609369mmmdo s 560 38 860336grmmBab 8nbnggdob dmenmenbdn, 8nbo
96000y o0 860336mmmds 3obabodmgMgds 396856 gdnm.*!

5. 3563368730b mdng]@o: Hajb@n 56 gag@n

badoBonmab HgamobG o EmJGHobab 0babdom, 3o63sMEds
6300bas8mgengbob og&ns, Hmdgerags 3G 30eeads 32J&I3 DI ©° &I-
o@D 6mA3> 336356893537 96 2GbgdMIL, 5GLgdmaL §ggjbe
@J&90, GmBrmgdo(3 Jo6MBIwgdemab 80y sfnb gmGEIYerafgdaema,
5 abobn 336356 730b 3Am(39L3n ndgbgb BBl LBOGYLL, HmIemgd-
Loz 03039 NgGGJas assRbnom Moz redaEnMgdgdl banobao(y nbnbo
253m3nbofgmdgb .

&34LBL 396356& 93> gbogoBmgds gmggmmgob, 56 dbmemp do-
306 BmEgbag nb 39bemzgsbos. o1 39b6mbo 8ga3o3Lb PmMHIgerotigdsb
»O3Bdaemammos -n*, a00mbo@mgds -6 dnba 860d3bgmmonmab aodmd-
©nbsMy 3gndmgds 6ndbogmgl Lbzsmabbgs 8md8mgdgdL -n 1,n 2. doa-
soon: 23335Mo@, 396mbo Bgn(3a3b 56s g bmEBsb, >Mad)e 3936
Lbgaabbgs 3mE,g630m 6ok dgbadadabn a268564E9dab Babgrgom,
356356 939mb mby3b sBR3560 58 bbzosbbzs 6mGIgdb ImEab. bme-
35 omsgmsdntrggeman 360336 9tmmdnm oM 3Mnb s gdMgnmn Jmb 3B @ nmo
3603369mmdnom. BEMIgAnL A gommab@ o ogmcanl Bnbymgao, 3563-
Bo@gdgma 356LsdMgMAIzL bmBdsl, AmBgmbay Ibmmme gmGEnma-
355 350R60s. 030 0436930 o o gManygemo LobGgdob bobammo brgds
3568568930l 3Gm(39L30.

39enbgbnbo o Lbgs Fsgamtingbmgsbn 3g(3609619dnb bobnbosma-
093™ME@ ofoogmo bmas 396 0g69ds 3963568 9d0b Mdogd@e. Fad-
765003 35633990 5DAH0b 3GbgdMds Bnb o6 LBMgdL 3563568 gdsb,
030 8abo 0363930 Iggans. 3968s6Gg3ab Mmdngd@ns 86033bgmmdal

oBogdgmn &3JLE0 26 wog@n.

&33b&0. HGEMIgob Bobyraom, yjbGe 5d308@ad56G 93 306856-

41 Troper M. Le probleme de I'interpretation et le theorie constitutionnelle. Pour une
théorie juridique de I'Etat, PUF, coll. « Léviathan », 1994.
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damo bgbBg6(300b Bab3ogm, 3o .in claris cessat interpretatio® o6 ,in claris
non est interpretandum”, a3b53930 3563368735L 36 LogaFHmydl. 58 nrgeb
3930 Yofymego dgbadmgdgmos 8madgdbmb, Gdmgbowsi &gdu@nb
Loggbomy 96 299BEm3obgds (3 Mmagnbmsgsm ggaobgdabs @o 3068568 530l
Lago60s. Ladmmmm %5380 06GAIGYBNEYBL 39603AL Hs Jbmmme
&37bB0b 3nbssbn, sbgzg Boba b ybags.

330b 33893 GaguEL bGIGILo 3obLsBMIMazL Moz 08 M-
Bmb 3m339@En6(300L, GmBgmn(z dob nygbgdb.

3°d63%0. EIJLG PG GmEBYEatigdgdh o aookbosd sBMa
850 35635M87303g. nbabo 5BAL 3gndgbgb Jbmenme 3563568930l
39@935@- 070G & gGab bs8LabaMb Igmdmmns YoMn aggsb 33569-
demmdob Bgdamngol 3539303, ory 3Gmgd@e o6 gBghgds asgdmb
LagAom 3mbm8gb@dne IgAb3gd@ngadn. 08nbsmgab Hm8 39308mBaman
560l 3obmbagMgds, babodsFommd Mbms 336babrgHmb ,8mbw)dgb-
&0 39MbIgdBngob” 8608369mmmds 36 bms 3gsg3abmb 58 goMgdmb
A23gboe 359kbns Ambudgb@mMa IgMb3gd@ngs. o1 0g0 Bgmeag 3ol
206f9ab, 35306 crgembsRabms Gma ngo 35685GEBIZL oMo B9JLEBL, 3G~
23g@ sbrgblL o @ob ygsmagngansb. sbggg Bsasmmomae Bggmemgds.
R399 ndab 56Gbgdmds 56ab ggagd@o. GG gdo Jo mogabosgam o6 J3bnsb
LadsBosmb, bogom brogds bmmdab smbgdmds, AmB8gma(s ©o565bgdos

R39:0e0pd0b a(330b gormegdgegdob .

6. 3563568330b bobgmabygemadm garrgdsdmbacngyds

35635638330l AgomabBmFo mgmAanb Sabgogam, 8ndgm BHEmIgHn
33901980 ©aL3365b EMA bagmbbBogmom bsbadsGmmm 3Gnb(3ndda
2303enbnds 3mBLGoGn(300L 0065m08gdbgdrom. b 3mbLbEnG(3om
LabsdsGonmm magabageam 3963568 3b 3MbLEGNEG(INL, Ho3 bmm-
30gmEgds (s Fbmmme 8m3gdmmo JmbLEndn oo gmEGdgmgdolb
306mdd3n, 3Gy, sbgmab sGaMbgdmdab 838mbgggddng, 3sa. Lo-
LadsFBnmb B0y onbBgMgmo 3Gnb3n3gdab 8mbamanbob. Ammgba
bogmbbGodmanm gmbGmen smdaMgomns bymobygmgdab 0y
399393o3909mo JmbbBoGnonGn 3gmargdgdab badmgarmmdal dg-

2 Troper M. Le probleme de I'interpretation et le theorie constitutionnelle. Pour une
théorle juridique de I'Etat, PUF, coll. « Léviathan », 1994.
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2mogb@nns ab 3o68s6@9ds, MmBgmba(s nyfngonme bob@gds
303306730 8603369mm 356 3gmgandl, Am3gmo(; 96 5J399mgdoMgds
LobsdsBanmmb gt 378mamd adwabobxrgolb > Am3mab Ig@gagdn(
bogds BgdLEob Igdamagbgemn bobama. sbgons MBsmgbe nbbEeb3anb
LabadsMoenmagda, BmM3mob dgrgagdo bodmemma.

29670 3563568 930b LdngJ&o NBgds3mbornns gdog>H-
omamb boggman ggmgdsdmbomgds(, gb 03 dgdmbzggedo, Ammy-
ba(z 3oba baggmdggmns Gagdb@e, GmBgembag gb MAgsbm >mgbGnMom
2963>6803b. 588-0b xbgbogbds bobsdsmommad 1803 Bgenb 30636
33gGngmeeo JmBbGeGaEns, Gmameg dobogol Jobmbaos gmbLEe-
&EonGmdob 3gdmE8gdab ggmgdsdmbargdob 3086oggdgemn. bo-
@Robagoab bogmbbGngnEam Lodgmasy 8basglbo bodogn asmoEad
1971 Bgenb.

7. 3563368 330b Igogagde

LodaBomab AgormabBmGe ogmonb JaGmdgdde ygmggmagzo®
3568568935b B0b qLbAZAL E9JLBNL Bnmgds wmgonemnGa” bogo-
6mb3mydemm IGmbogsh.

Fo3565(3 39680653 mogabmagom a3By3g@amgdss, 8obn
mdoggdBos 08233 eMbab BmM3nl domgde, Gsbsoy Batdmamagbh gme-
Bnmatigds, GmBgmoy 356855B9dsb 9d399mgdoMgds. 35635MGgdnls
F5m0bGnM0 cgmEGinnb sbobsm, bobsdsomm bymobagmgds 656-
ommmding sbm(309emgdL Lo Jobmbmgdemm bymabmgegdobs(s.

730b3m3mbo 3men: ,0b 3063 GromdL ByFnmmdnmn 26 ©onb-
g LMool 396356 g30b sdbmEEGY® YBemgdsdmbarmgdab
Bom8ommagbl 3nb bs8mgar Jg8mJdgmb, dobo ©s6IbmEngdobs mo
8nb6980b 3984369mmb, BmamELa(g o6 B568mama bl ob, 3063 3oMgymas
Bo8magommnds 5b goaymgms 35badadaba Babgda®.
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»— 00933l Mom@gbn gobbbgzsggds, Fmmabog yghdm nbd -
9b93m06 ymbym@Enfgdom bobgmdbngmgding smznmmgdemmdol sgpoby-
396 bobormbm boM3msggbergdn o 0ol dmeab, Gmegbsy 0dsggb
0390798b bobosdsHoenm. “

Antonin Sculia

bmgmomb 633943060 3mbb@ogyEnmbarmnbBgdab 3gnsbgdno, os-
BodgmMmgg gmbLGo@ 309 badsMmsmmo nBymeggds ammmdsmmabaynal
B3y 0g30 bsegds LYzgMabgemo LabgmABagmgdab GaMamadLb ms
asond(3930 bogHom baddge. 3336 J3gyoboda JmbLEGomEamca badsm-
odmn 3m IgGor ©s 9@ om Mobrmmamgds ghmamondsgg 8mmgmb. gb
Lo gFBom ImEgmo gInfggmabae dma(3o3L oddnsbnb Mgmadoms @s(33ab
M 7G03056 bobEg3sb, bobadsmmmm 3mbGHmemnb bgdobs s 5880560l
A gdooms nfiggemng BoG8mamdamn JmBgymnd@gdab aoaby3g@nb m-
J&6Nn6sL, AmBgmn(g 3Rm3mAoammdab @mJ@Mabob bobgrrnc® s@ab
36mdoma. Bobn 336 (39mmgds Lbgemobbzs badsMmmmgdfog Lob@gdgddn
daomnob LEMoggam dmbma, Hods(g BoMdmadgs ammdamgfn Jmbb@odnom-
Bomndanb bagMHom Bgbgdn, Gmgmbss ggne memy mablgbogdlb a06-
Bmaomgdgma JerbbGod gombarabdnl babgmoo. mg3zem dodn (Beat-
ty) 33830@gdlb, Fm3 3Gm3mB3ngmmdalb IGnb(3030 360l ,bodsG ool
w3oeg@gbogbgbogbmds”, agn BgFgeeml gbasdl 3mbbGdiy3nab nb@gG-
398 0(300b gbabgd @o3ob s sbEmmadl ymBbGed oM LodsGoemals
ob@mAnsb. 3GMImA30mmmdnl 3G0bgde sGnb Jabgba baggAbomy@
boBoPomgdfng 3Gmdrngdaby.“

IGMImA(3neomdab Gabb, Amameiy 30b0dbs, 3o0Abns mEAgGodn-
560 LEFHYJGTRS. J0F3gm B33%g Yo RIFEaNbMe, HmA BosgHim-
30l J3g:939800 3gbamygme smB8mRbrs gbs oy ob ggmgds. Igmeg

43 choudhry S. Globalization in Search of Justification: Toward a Theory of Comparative
Constitutional Interpretation// Indiana Law Journal. Vol.74.1999.No.3. P 819; Ackerman
B. The Rise of World Constitutionalism // Virginia Law Review. Vol.83. 1997. No.4. P.771-
798; Walker N. Postnational constitutionalism and the Problem Translation//European
Constitutionallsm Beyond the State//Ed. By J.H. Weiler, M.Wind. Cambridge; New York:
Cambridge University press, 2003. P.27

44 pgeatty D. The Ultimate Rule of Law. Oxford; New York:Oxford University press,
2004Cambridge University press, 2003. P.27.
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2853%g Joogmded bms 330R396mb, Gm3 ngo abobogms Mm3gmndg
9300816 80Dbb s Igbrmgs ngm IGmIMmB(30ma 58 Inbbaba. 530l
3981093 35@33003Mm IGMImEA 30mmmdab B gL by, GmBgmng dmazo3L
Lo 3HnGgFnmdlL: 3aMgzge Gogdn, Ladyamygds 3dmygbgdame dmsgHm-
30b 8076 30B6nb BnbamBggem Mbrs nymb dabbab Bnmbggab badgsmgds
(BgbaggMobmds); 3gmeg Mnadn, gggems 3gbasdadabn Fgbodmgdmmdamsb
o@hgmmo b ogmb ab badymsrgds, Gmagmo(y yagmody HBHm bogmgda
banbboo Bermoagh JgBdm 3onb gaemgdeb (s(amgdrmmada) o dgbs-
33, 3afdm Jncabamgab 8abo Mgmgdal 3gbmymgzom dnygbgdgme basba
3GmImByoamn bes 0gmb domogAimdab nB@gMgbabes @ababymn 8aBbob
BamBgge
26Mg5b ggmbb gy (VoBkuhle), 35685600b LogmBLGagyEam bo-
bodsBonmmb msgdxmmdary, 33cm35dmab 3533 dggobgdnm d jamab:
3)  aa8mbamgan/dgboggnbos badgormgds, ory 8nba 33337mdom
dgbodmgdgemas LabmMggemn oBbob InmbByggo;
3) 3gARgyme by3momgdnl suy3ammgdemdal spanmo 5J3b, oy o6
26bgdmalb HmBgrndy Lbgs, ghmbonfam gs8mbomgan, BoaMed
PEm b3 3rmgdo boMnbbab Loddndab bydyamgds (mGHm Hdamo
Lodmarmgdab 5&Rgg060);
a) @obobmangfam (3066Hm 3033300, 9.0. 3G MIMA3ammIR) noremg-
35 Ladgaengds, oy 0brngomab Fgdmggab batabbe ;msbobmBng-
oo obsbyemn 8abbobs s Bnbe Ladyemadno Bmgma bobdm-
35emgdobomgal 3nedgbmdgdab Fnmgdabs. bagnm bogds
ym3gemdbMngo Bgbmboeamdnl &ab@ob a98mynbgde onb@ M-
abadgm 3oAby BydmJdgmgdobo s Bymdg BbMng, Bnb LodaGnba-
06m bogsGm 06§ gHgbb Imnb.

1. G mImAgnnmmds > badaMamnobmdy

3BmM3mA307ermdab Gab@b a05h60s oo Gobygmmds, ngnmigm gb-
356385 3mbadatonemggdl LEmAn @abygbdal as3gmgdabs s Bomgdmme
356433G0rng3930b b@AI@aMofgdadn, brnb bobsdsGamm 3Bmgbb
DBHM 3583306535gb, 560ggdL bobsdsGomm gorsbygg@omgdgdl 398

45 Alexy R. A Theory of Constitutional Rights. Oxford; New York : Oxford University press,
2002; Kumm M. What Do You Have in Virtue of a Constitutional Rights : On the Place and
Limits of the proportionality Requierement //Law, Rights; Discourse: Themes of the Work
of Robert Alexy/Ed. By G. Pavlakos. Oxford, Portlend: Hart Publishing, 2007.

46 oRkuhle A. Juristische Schulung Bd.47. 2007. 5.429-431.
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930G ndnHmdsb s sbgblb Lo gmgbm BsMganmntigdgen o 3653796~
3o9en Dgaszmybob babmgsmmgdabs s dmaghmdaby. s

d3930@, dogmb Sbmgmomdn dmbadafornggdn Mgammammam
036ndgdnob 3mbggMgbangdby o FoBmaggh mnommal, Bbnogdgb
0330560 Ladmbodomomm Igbarmegdgdbs s 3MagBngadn nyngbgdab
960dsbgmnb a58m3mamadob, Moy 0bgg3lL bbzemabbgs badsGmmygdngn
LobB7dgdab LobsdsMmemm 3GsdGn ol HbagnEnMgdsb. 3gMdabnab -
9GoegFn bs 3mbLEn@nom LsbsdsGHmmmm IGmIMA(gnmmmmdab 456nbo-
gL Amams babgmabngmbiagob @azol, Bmam(y abgon 3Gmdmg-
3@ M0 Lo gnobnb 25643500, bm3 o6 2878 73L babgen8Bogm Rstrggal
3023390 bod3MgdL 86 Infndao, yggmoggHn gosjgms gn 896, a3 Bobs
dgbodegdmmdgddn ngm, Gomes og(330 bamazm 1Bey393n o 0bG G-
gbgde.®

39633600l b JMBLGG M LobadsGammb Bapama8s BramBatg-
mdb 08530, Hm3 IGMIMM30gmmdad ofs Ibmemme Jgojogmb bebyma-
Bogm Bymdge AoMganbogsb, sMadgm nan sbyzg Bmnambmgl, Hmd sgnma
3gmbrgb Lomosbsmm Raggab a8 8gdmbggggddn, Ammgbag dmambmggds
3mbgnMefgdorn 9gamgdgdnbs s nbBgMHgbgdeb @a3zse. sa. bs jmbbgn-
&30m LobodsFommmd mER A Mofgm Jommadgbdob ng® Bomgdmemo
3o6mbn 53mEEdnb Fgbobgd, 306506 8nnhbns, GMA stsbomsbsmmm
(35305 Robobsbnb nb@gMHabadL.»

8n0Rbgg6, Bm8 IGMImFA3nymmdnb 3Gnb3ndn (36mdamo agm 8-
65309(3, 3y 0gn JmMBLENGYBOTGN IMnb(yndn asobrgdmms. nzo
8603369mmmg0b Bememb 0 35373ms LodsMamasbmdal Jmbgnngddn. oG-
obGm@Gamgb ogdom, LadsFmmnobmds @330 gdmmod IGMIME (30~
ermdabionsb. dobn egdom, LadsGomnsbmds 3GmImByamemmdss, bmemm
bBoRmmmmdas obs, Aa(3 9Mm3g3L IGMIMB(30meamdal.®

3meo(3n0l g3nfggmgbo gomegdnmgdos bobmasmmgdnb vbog@-
abmgdnbs s BxbMngob (339 Jgmeig 8bng, s@s8nsbob bnigmzbrmy, mo-
3obammnmgds @s b gnmgds bms ngmb o3symo 6gdabdngHn 3nMab, Bom
Imnb 3memagganb, BaMggobagaba(. gb mEin Brbadaimds j86ab @amgdsl,
3gndemgdgmn brpgds mfngg 0b@gtgbal mobadofo ma3ge.

7 m. Cohen-Eliya, I. Porat American Balancing and German Proportionality: The His-
torical Origlns//international Journal of Constitutional Law. Vol.8.2010.No.2. P.263-286.

48 5laughter A-M.Judicial Globallzation//Virginla Jurnal of International Law. Vol.40.2000.
No.4. P. 11103-1124; Slaughter A.-M.Global Community of Courts // Harvard Internation-
al Lav. Jurnal. Vol.44. 2003. P.191

49 Abortion Case 1, BVerfGE 39,1, 1974; Abortion Case 2, BVerfGE 88,1, 1993.

50 Aristotle, Nicomachean Ethics. Book S, 1131 B (15)// The Complete works Of Aristot-
le//princeton University press, 1995.
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Jmbb@Gn@nans o 3gdmagotigmads dbmmmmam bobymdBbogm Bym-
domgdol ababgdam, ob admgzs o@e3nsbol g@madgdabs s cvgo-
LyPmgdooe 366G 0L, S(3bogdL bojmmMgdal magobaamgdab,
LmgooryFo RagRgdnb 3o9Mmesbgdalb MRmgdsl, bodygznb mogabs-
@mgdoby ©d 5.3. JmBLGod(3nd, Y3acmgamobor nYForogmn M-
836@0> nd >bEnc, AmB ymggm dmgsmogdgh 3ggdemns ogyPmbmb 3sb
Labododmmmda mogabn JobmbogMn wg3mgdgdnbs > 0b@BgMglgdnb
(33980, XXI by 3Bab @sbobynlbadn (396@GaennGo gzemnb Jzgy6gd-
B0 aobzomams Lonb@gMghm 3Gm(zgba LagMmm LabadsGammgdol dm-
Lodamamgms 8ng® JMBLEGNGY (300G BobignmmIsms gomogabgdabs ©s
Logmbb@n@gEnm bobodsGormmgdmsb 8son dgnmAm 36533GMBmmBdals
3gbsbgd, G853 @I2LYLES LedsM@dm®Sb JndsFHadgdadn godo@Gmbgdyy-
@o $33LGI G0 3mboGngabdn s JobmbBab Emads@ngs s Jgomyns
Labodaomm aomebygzgdnmgdoms Imbidgmanbobgnn amgmmmans.
Rgbganb bs gmBLEG @ Eam LELEASGMEM sBbmM(3ngmadL LobLsdsFHmmm
Bmdbyreggmmdab, yhmn 8bMng, Hmam(3 LadsGmmydMagn 6m@agdal
3MbbGegEonMmdady, sbagg boghom Labsdsmmnmmydab (3ormygmme
badmbadotommmm aobygg@rmgdgddyi. agM3sbanb dafamaen 356mbab
3m6LGeG30acio Gobynmmdgdab gHmzbnm dsGommBglingdn &cobL-
3e36@3300b bobggds (Ausstrahlungswirkung) asnbosms &g gb3sbgcds,
306955 M6 3mb ggednb wohymanbs o Lodommgdtingn babgma-
Bogmb 837653mmdab 3 bady, Bmagnsbadom 30 Bgbgmab 3mBLE G303,
3203093 323900l BgosnAmdam, 3m3nbab@ein G;)9080Ls @ 8obn 399-
3930b sdmbogbzMsmarg. gmbLbEn@m3nmFn bsdsFaremnb dogem babg)g-
8280 ,3036(33r0g30b" EMJBHNB 30D nbsbagh daGomamn gegdgdab
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©3933089356335 ba gmBLBGaGMEom byEsdbpggmmdab.

donemnsb LOBaGOEmgdng bob@g8sdy doMncsn MBmgdgdab 3536-
(302900 3mabBaggal, Gimd 8Magem boddgh, obma(g nbgogdl, Gmdmgdag
5@ Gngar, a6oo dgbgmgoom (prima Facie), Ggammammgds 3ndmnbaty
396mb3rgdmmdam, bnbodmgnrngde goshbos JmBLENGM3NmHa 35Gad)-
&M330 @ Bgbadmm 3gmansgbgdgme gmbbGadanga gaegdgdo.

(308@Gorngmn g3em3nl 3mbBLmEnomEbGnMe Jagybgdabsmgals
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amAg Bgbn, o6 3nbegzgh Logmmetn asEsByzg@omgdgdal gmbLEN-
&G0 abLsdgmgdb, 8nbrgzgh Jobmbb bagygzobn@yzom, Ladmmmm
%5330, LyBambamoe 39 snd39396 defnosE NPEFdLS @> Pobga-
@mdgdL. dnnosn MBmydgdel 303G (3madab 3gA8s6vmn Mm@ Gn-
65 InDobo abobogh 8o bsgmggmosm 389mygbgdab 8 Ladsfm-
9dMng Lobgdsn, badsBmmnb y3gms Lydng @eb Bng: dbaMggde ws
30010 3@3M B0, bagFomm babadstimemb BmbsdeBmmggdn. oy gb Bqba
99mngofiamgdmms 8bmemmm by 3mbbgngzom LabadsMoemb embao,
3mBLGoGnErab Sbgmn J3a@adudo begdam brgds. bagmbLGGmam bo-
LodoFommb gomaBygg@negdems s bagsmmadmmm damabs @s 3G g(3-
2gbB o0l ogds brgds J3599603n ,obarme JmbLEGaGEambamnbanl”
©67Ma30b Logzobdm ;pds, Hmdmab dobabns dntnmagn Bmdgdnl
23mEN Db G 293J&nb" g98mbggge.

Rgbgoal bsgmbb@admznm babaBsMommB JnMmadnt gsbszbams,
Gmd LogHom avFnbrndgnab babsdsGommgdabsmgalb 3mbLndmgo-
9F0 369350063 380L Logammadgerm doms oAnb bszmBLE NG HEom
LoboBsGmrmb 56bg3mdab 3y (33egea 3n0Gimds, 3nbon ,condition sine
qua non*. 53 3Gnb(3ndab Lobnbosmdmgame y3amash gGmo @S agngg
5f39876@ 0300 39dmnygbgds Lo ymbLGadnom LobodsGmmmb gow-
364308093500 bagommgdamm damab Babasmdrmga. 3mb@abgbgmGa
Lab@g3ab dmdggmmadgeo yrmadghb dobgrgnm, 3mbagagnddab gammbem-
@0 333mAngbagh babodaGomm a5s6533@0mgdgdnb bagommydmmm
dogob, Igmeg Bbfng mImbgb@ada 3Mg(39@gbGNL Fogarngdgmm domob
amng39996, Amam®(y Goma(y 3dbmen @b, g@memgdgh dob Lo jobmb-
3rgdmm ogd@gdob bogeemmgdamm damob. 36935 gb@nb bogormmgdygemm
domab 3Gnb3030b dmgBgmads 3o HPGm dmgbnemn @s Moo,

Ln6a87z0rmgdn dofacman gmndgdab aogM(3gmgds badsGomydtng
Lob@gBodg 3mabBaggdb ndsb, Gma 3g3Mn bagdyg, AmBgma(y Mgammn-
935 gfan Fgbgrano, bobbmob badaGomab 96 Ladmgamogm jobmb-
8mp9dcmmdnb 8ngM, babadmgaemgdn Prmdl JmBLEGNGN (NG Istadg-
&A9db, Gm3ymons @a(330b 3369391 dgdegdgemns gmbyMgdgeme @agelb
LodoMmmydFingn gomabyszgde. 303. badmgsmogdm ymmgjLnb ogadaon-
b s gMogbymainb bmcdgdab a08mygbdabab LabadoFmmmgdds mbrs
3900135m0bBabmb bn@ggnb magabn@mgdnb asMsbGngdn, GmBrmgda(y 23
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Bmc3g3ab LddnFabIoMmE 308maygbgds. 58 JMBLGEEG Y IA bMmdgdal
03bmGoMgds Joggayaabes bo@yznb msgabygmgdab eraggores3nsdey.
JMBLENE L sFbo 8ramBsfgmdlb oM bmmme dofomsgn
Dgmadgdabs @s ma30bngmgdgdel Aganmnfigdsdn, sbggg bgymaby-
@emgdab a5s6y37@nmgdgdobsrdn 3obmbngMn daenalb dabaggdnb 36m-
(355L2 o 0BbG@ Y@ 89do6nDddn, dbg3g babym3bagm mMzsbmgdabs
@ LyDmazdEMIBMANZ0 MEZBnbs(3Ngdab Formrgdmgdadn, 3o63sMEmE
© 333mnygg6mb 396mba doMamamn YBmdgdabs s mdgabygegdgdol
©3330b asmgoeabbabydam. 83 dgdmbzgzedn, gb oxbadbagh bogFHmm
LobodoGBnmmagdob gommgdgmadsl, 32635AGME LadmJormadm o6 binbb-
ol baBsGomob gmrgdbob o y3agmn YdYmgdgda JmbbBedgEane
2566G0Mgdmma daomsrae PBergdgdebs o mognbngmgdgdab o6-
Lobs @> 3nB60b Sobgmano. ,353MFmYdolb EMIGEHNES" ammabbdmal
JmbLEn@nErno LadoMomab a38mygbgdsb Boger LsdoMomgdog
Lob@gBody; ngn s3ommEYdYmdl, 3nMzgm Mngdn, ImboBaMmmgbs s
aGneageee 3Gmggbob bbgs bydagd@gdl, gemgamabBabmb jmbLgn-
&GoaRo 9amydgdel asgmgbs 39Mhdm Lodsmammnb bmAdgdby (s scn
068 3G g8 o(30nbab.

3. 36m3mAgngmmmdnb 3mbbBagannn bagydzmgda

@badgeMmgg gmbLgodmgngdo, ghomn 8bMng, dgn(3336 KBemgdome
3oerl, Hm8gmo(g dmgomagggdebs ms sbgzg Lbgo JoMgdaboomgnl s@agblb
bbgomabbgs nxrmgdgdbs s megabyamgdgdl. s8sbmsbagg, gb 3mbLEe-
Gaangde 3obmbargdgemb bagydgb gamgdsl, dgdanremb gb gamy-
3900 5 ;mogabygremgdade, Moms 3obmbom gomgamabbabgdmm Fgdmb-
3939030 bymobgamgds Bsghamb oo 308mygbgdodn. of Bom3madmds
oo Bmam 8mgafngmo gb 6medgda? Jobbgdabs @ M@mgdgdab
33 3ommmdol 3Mnbgndn gababuMgds 53 3Gmdmgdnb Gggmmatg-
35b. dofnmoen YPegdgde s mdgabygmgdgda, sbgzg LdgobmbIpyd-
m mGas6mb gmgdsdmbnmgdgde gamgdgdobs s megalingmgdgdanb
39P@E3aoLd @ 8o 3abbmG(3ngmgdsdn Aozt BomBmomagbl nd
dofnose bodsfomgdMag bggMmb, Lo 53 3Mabyndals 453mygbyds
439c0d) 9gcm 360d369mmm3abns. 8dgmab 33mdmnbargmal 53 36nb-
(3030b 3mbLGNG Y30 NM0 BNBRIBIbG MMM, 356 bms udGHYbygmymb
JmbLEG N E00m gocgomnbBnbgdagmn gmbmsdnbgnMn amgdgdnbs s
0530bnRmgdgdab @a3gs Bgedn@n 3gbrmmgabs s Rsmagnbogsb.

39685670 3mbLGo@(30mMbarmab@gdo 8nnfbgg96, HmB8 IGm3mc(3n-
emmdab 3Gab(yndn 358mBrnbamgmdl badsFMamgdMaga babgmdBngmb
3606 (3030b3 56 (Rechtsstaat), HmBgmo(y 30638 3n(3gdgemos gmbbGodnan-
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001 (5 Gm3ennb dnbgregnord( babgmaBogmb yzgmme J9gmgds Igmabbdgdy-
@0 6s nJbsb 538080l YBmgdgdabs s mogabummgdgdeb 3s@agal-
(3980l 3M0b(303006, 53sboabagy Mgammntgdamn Mbrs agmb jobmbom
0 JMbGEMmoMgdamo babsdsmammgdol dagm.S!

Mmam(3 89(bIs Bmnb jo (Schlink) s603653L, gmEAg§ngmbgdo
800fbg396, Gm3 5ALYBdMBL 3HEMIMAammmdal 3M0b(3030b 35Ls3g Loa-
B9939e00@3: @2 gb Moz badsGomab 3ebgdes. 58 mgomosbgmgno, IGm-
dmAgnenmdal 3Gnb(3n3n sab gFor-gFHan 93603365mm3zabgln bmaswon
360b(3n30, Em3mob g5/ 937 3 LodoPmomb 56 Fgndmns sMbIBMBs.52

HmdgHG semgdbo (Alexy) 80nfbgal, AmB mogom JmBLEOG N33
3m3dnme gbesdgbGnH Ngmgdgdne IGmImG3nymmdab IGabyn-
3ob 3mbbGodnngHo bogndggma, 3nbanmsb @mbr3g6EnMn Mams-
3330 bdnMor dgenb gmbgmnl@dn Lbzs 3Gnb(303x3036, FmAmgdnc
2693709396 LabgrrdBnggmb baj8asbmdab @ababrymn 3nB6gdab dae-
6930Lob. ymbgmng@ob 30@s6y37@0b Lo zgmgbm abos mIGndndab dne-
6932, Am3gmn(s o0 38symez0mgdb gmbgend@ob mingg 8baigl, brnem
arg gb 3o 3onmBy3s, Mbms 8mbrglb mngy 3Gnb(3ndnb @sdomablgds.
JMBLGG(3nd0 56 sbrgbgb 3GNb(3n3dab ngMat dnsl, Bgmgasw ymag-
@0 Jmbgmad@e sodnobab gbra8rbdn® mamgdobs s Labymabn-
@mb dngf abobygme 3nbbab Bombggnl ab@gMgbb ImGab asmangd(3gge
03653560 MBb demogMn 3Gab(3n3gdol gmbgmng@owm, Bbrs856@ mMa
9B gdgd0 5x3mAbrgds magabin gobbs jamEigdmma 860336mmanls -
3°6330b 606539, g@egd530L @ 8aBbgdnb 3BMIMEA yormmmdab 3Gnb(30-
30 Bo63morg g6 8gormel, Gmagmas 430396750 AmAgmn Bgbmmeagdn
5 RaMggob babggde gbademms bydomatiarymmn afbglb.

8063 §53698n (Tushnet) Jacammgmb 23mgdL 49G3sbmm bsdsMmamdn
328mygbgdanm 3GEmImM(30mmmdals ©d 385M0jgm @damsbbgdab gm-
JBFnbsb ImFab. ngo scbndbagh, FmB8 3GmImEA(ynmmmdsl gsoRBas
LEGYIGIH, Bo(3 IdoEPIELBRL 3AM(3gLL 3 3ems. 3EMIMA (3o mmmdnls
©mJGMnbab 8boMrsddyMde s8@ 303996, Ama nb yaGm mdagdnn,

3sm@030 o a58dgnMgaemgd.>

51 preier H.//Grundgesetz Kommentar. Bd,1:Art. 1-19/ Aufl.2004. Kommers D. The Con-
stitutional Jurisprudence of the Federal Republic of Germany . 2 nd ed.Durham: Duke
University Press, 1997.p.46.

52 BepHapa, Wauwk, K npobneme 6ananca GyHAIMEHTaNLHBIX NPas M 0BUIECTBEHHBIX
ueneit / CpasHUTENLHOE KOHCTUTYUMOHHOE 06o3peHue.~ 2012. — Ne 2 (87).

5 Alexy R.Balancing, Constitutional Review, and Representation//International Jurnal of
Constitutional Law Vol. 3. 2005.No 4. P. 572.

$3:6; $596980, Bgmstgdacn JmBLBNGIRoTEa La3>Garemnb Labynbgdn; nema-
b LabgemdBogm YbaggMbadg@nb 3o3md338ermds; md. 2016, 33.105-108.
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4. 30B60b mganGndyAmds

356 33900 mman 3o 3Gab a853n, Hm8 §gb@n nbygds dabbab mgand-
0396mdab 83g0Lgdnm. o1y YREYdgdeb Fgdbmmgs >& abobagh myand-
036 30Do6L, 35306 Ladyomgdgdn, GBmBrmagdn(y 3o8maynbgds 38 8nbbab
3obombBagzom, 39mdergdgmns, nymb mgan@ndgio. gog@gdnb dgbbogme
brgds 83658, LoBd goEsgeEMEIM BobYPmmMBLmd dorrobbafMgdaby.
q@fe dgeend, 8ngsmboma Jgmabbdgdab gogdgdash dadsmagdsdn,
306 dagombzym gHmnobmdsb gobyymmdgdmsb dndstmgdada. §g-
LGNS ymzgmn 9B330 YBHM © PYPH™ Horgm baggbnAb BoMdmsr-
3960, 8m3gabm Bodage 3gndmmgds admonEadk, oy BoMds@gdom ngbs
3dmmgemn GabdnMgdob Babo baggbuyMa. bdnMoe Ygemgdab 3gbeoegab
3096730l mnan@ndnMmds 3obbsdraHgmes Mg JmbLbGaG7EanL do-
6. 3mBbGa@ma0s 356badmaRsgh, Hmad Mgergdoms 3gdagegs @ebL3gg-
305 dbmenme 3mBbE NG nnc gomgamabBobgdmmn 3nbbgdab Babamb-
935©. 853. bagsMagzgmmb gmbbGa@nnob 33-17 dgbemob 3g-5 3964@oeb
00656300, 3bAnb, bgm@da(znnb, BabmdMngn abgmmds(ynab badmsemy-
3o o 0b@gMbg@ab mogabyaemgdnb 83Bmymas @abadggdas Jbmmme
356mbab 3gbadadobam, ©gdmyMogogm bobmasmmgdadn synmgdmn
Labge8bogm 96 badmasmydingn NLogHmbmgdeb o6 gMogmGanmn
Ao mndbmdob mbARbagmbsymgar, Lbgoms ggmgdgdnb msbooger,
JMbgngbnamyMare omasfgdamo nbgm@ds3anb 3339magbgdab msy-
0056 sbanEgdrmam 96 babsBstiommb ydery o gdemmdnbs o dog jgf-
dmgdmmmdnb bANbaamboymgerm.

0d 3g8mbggaadn, ory 3mBLEGGYEd o6 ¢dzgdL Pgmydal dgb-
935b @3 3Adomagh 985 o nd J3ggdnb aobbmmagmgdsl, 8o3nb gl
J83@g39dn 39 0gdbgds a38mygbadmemn mgan@odnGo 8obbal BabomBygg-
o@. bagsBaggemmb gmbb@ndmienb 33-9 dgbmmnb cobobdom, s@a8asbnb
@0MLgds bymdgmasmmos. ©ondgg8gmmos 3ddnobnb B587ds, sGoomsdnaby-
0 56 035330613890 IM3YHmd, >G23@adndbMn 56 T3 (30Mgdgma
Labg gemab 358myg65ds. B2dgds bogHoadm@nbm @s nmes Jo6mbawgdmm-
30l 010606850 5 3Hdarmnmmns 6330LAngc Jg8mbzgsodn, 8obn 353myg6gds
©>9)3398gemas 08 833mbggzadagy, o nga sGab gRomsmyfan Ladmamgds
8nB60b dombBgzabomgel, Gmdgmbag Mmamgbe 3608365mmds goshbas.
sbgon 33Gdorgal 3gdmbzgzgdan IGmImMB(gammmdnb sbomabab 33mgge
>bAL Amyemgdymos @s ngn MBS g6ymgL.

o650l 1 Bgbagba Labsdstormmb bBsbosGam, .oobobymn dabs-
60 6> ngmb 360836 gmmmzsbo bagnfHm n8obsmgal, Fomos mobsdgomgb

JMBLEGTE0e 30 YBrgdgd0b Igbegrye”.®

55 g.v.0akes, I S.C.R. 103, 28 february 1986.



8n%60b cnggznBodyimdo 89

036m3nb 2@odnbal ygmgdoms bobodsFomm(y 34g693L 8basgh
8mobmgbabl, ovgd (30 dnbo BoamBs go6Lbgaggdnmns 3obommn bGsbo-
26Bnboasb, ogn dmacbmgl, Gmd ,dnBobn Anbe gan@edgGmdabacgnb
65 B3M8momanbrgh sl gdnm badmgammgdng bagaMmgdal, AmBgm-
03 E22bodmgdb Gbres3g6¢Fn gamgdgdel 3y demrgeb yBmyGage-
ab 068 ghgLigdabomgab. %

5. abodymgdnmmds s Mgmg3s6@mAmds

sbobmmn 30Bbab mgazn@GndgHimdab by jnobmsd dopmmp o6l
©o3ogdnMgdgmo Ladgomgdoms @ Imidgmgdocs sbsdmBagMgdol
3Hmdmgds, GmIgmars bodgemgdema(y ngn dnombggs. 3gMbAsti Imnb 3-
ab 5639396823000, 308mygbgdeme DmBs 96 J8nmndgdn Jgndemgds 3o6-
30bnemmor Amgm& (3 01565DmBngo Ldgamgdgda, 0 obobn Ggomaae
360l 5833560 9.0. 08 338mbzg3030, o1y abnba 633 garmom (LISMZd-
@0 ©> 353mbamgans 80Bbob 8ombByzabscmgal. Berabgnlb bk gmmdnom,
B3emommo 3nBbob 8omBggodn dgbadmgdgmns nymb 36n336gmmgaba o6
d3ncg, 439mmob 8ogM smnsBgdamn 96 bawab jabomey, 8oaMsd oy go8-
mygbgdam mdob o6 J3gmgdeb bogHmmmp 56 dgndemns Ign@obmb Bgema-
o @obobyrmn 8abbnb BomBg3sdn, gb 6adbagl, Am8 ngn 396 a56abamgds
Bmame3 30bbnb nmbygeb bedgomgds s dgbadodnbaw, nan 356 aa@nb
3HmImA3oromdab GabGob 93 g@oedb. IGMIMB(3019mmdab sebndbme
3650BL bdnor MBmrgdgb 9gLadsdnbmdab 56 30dmbawgamdnb §gbEL
3 ngo ©33938nMgdmmns g83amagm 358mBagdolicab.

6. >9(30emydmmds

ab, Bmd ay(3nrgdemmds 96 g3 gds 3gbadadabas @obsbmma 8abbal
3nbombygoem, gb sg@amgdmam o6 Badbagl, Ama dg@hgnemo mmbabdng-
3530 gfhma@gfmns yggms 3gbadmmm 30Masb@omsb. Igbadmgdgmas, sfa-
Lydmdogb Lbgs Ladwmaemgdgda(s, FmMBmgdag bogmgd LyMombym RaMggal
0639396 50330560l Me3rmgdg3dn; sbgm 3dmbgzgagdda babgymabogmb s
2743b osFognmatin bagadggmn, a38maygbmb ol badmamgds, MmBgmng
89® Bathggab nB3430, bmenm byBmammgdgda, EmIgmn(y @ Jo3dnMgdaemas

36 Jowell L.Beyond the Rule of Law: Towards Constitutional Judicial Review // public Law.
2000. P. 671-683.

57 Beprapa Waunx, K npo6neme 6ananca dyHAIMEHTAALHBIX NPAB U OBLECTBEHHBIX
uenen / CpasHUTeNbHOE KOHCTUTYUUOHHOE 0603peHue.— 2012, — Ne 2 (87).
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63 3emgd LgFPambye Raggoboeb, gem dggbodadgds dmgsmadgos ab-
&9 gLgdL s 385bosbagg mobodMar 8ggbodadgds bobymabagmb nb@ -
abgdLa. Ladysmgdgdn, GmBgma(s o330 gdmmns 398, Romggobmab,
b3 bognhmgdab 3o6g3g daedgBom ©e8sddndgdgmas, s3ngma sbgon
LaBomgddo Mbes PoRgymo, FmamMi bgrdg@o o sMobognmm o
6> 8mndgdbmb B ymgdore @8:Manbzama Lodygsmgdgda, Gmdgmng
3353306 g3mmos jmbgmag@ab 3o@sby3a@nmgdob m3Gndabogasbasb.
IGmImAormmdnb gb g@oda Labgrmgdamns sgEoerydemdnb
BabBno. sem@gPbagomma badnomgdgde Pbrs ngmb nbgoa, Am3myd-
Lo (3 638pgamo@ Fgndmnoc obsbyeo 3nbbnb dnmbags; gb Gab&ne 99-
3nfomeo basbosanbas, 306sn@b Medr)bom BoHamama gl sm@gMbodn-
Mo bademgds Bagemgd Roggal, Bgesbgdeon BLxgmmdas @s b3nMore
oLabaglh 08 8bafnb Imbo(gnsl, AmBemab M@mgdgddng Bmbrs RoMggs;
Abaoboognl 360336gemmzabas Rofggnl nb@gbLogMmds s s dnbn
39gobgds @obabyem 80bo6cs6 3ndsMogdadn.

7. 33ma6badgds

Ratggnbs Jggobgds mobobae 3nbobmob 3ndasGagdedn Bamdmore-
3960 3Gm3ImM3onemdab 8m3g3bm g@ednb BsBagmb - gbos 3nDEg3abo
©> 9gengdgdob domabboMgdab by jnoba. Bmdgda, Hmdgeng nbgggl bo-
Jemgd Baggab, Bgbadmms, 3anb(3 se8mRbrgh bgm8g@om dgdbmymage.
5833560 daemobbamgds @ meyrmgdgdnbo s 3nHbgd0b gBmbaenmds Bom-
8maagbL 3IGMImF(3nmermdab 86amobab 3mmBoba(3nab, GBmdgmn(g 3Gm-
3mAgonmmdob, Bmam(3 sbgonb, 864 3GmImArgemmdeb 3gdomgrgme
o35mbobMHabab Ggb@nb Labgemom oGol (36mdaemn. dseobbnfgds dm-
n(353L 565 GodBadL, 5M33gm, Gabyymmdgdbs s Bbggemmdalb domdy,
280@mo(3 gb gBo3a IEMIMmE (3 emdob 36smadIn bpgds yzgmody NB-
Ao boagm. 39MbIar 3rnb 3n LamgBsb s3335M s BoMdmahgbl: Amame
23n(3ormor M530196, Fams oM asmong3gh MBrgdgdnbs @s 3nbBgydeb
Bomoblinfgds LYBngdBrgnBdanb bams8sdm dmgmbae. Medmgboe bybgn
Fg0dmgds agmb gxmgdgdnbs s 806xdab dormabbngds? dgndemgds go
8omB e 3gegan Bogmzammer mdng @ uman?%

GmdgMd sengdLo 3ggoms, 3958980353065 y3gmsby ABGH™ @S-
o omam@0c80.% 8abo Ladg@e3nsbe domamBs dammabbnmgdabagde

58 gepHapn Waunk, K npobneme GanaHca dyHAZMEHTANLHBIX NPas U 06WECTBEHHbLIX
uenei / CpaBHUTENbHOR KOHCTUTYUMOHHOE 0603penne.— 2012. ~ Ne 2 (87).

59 Alexy R. The Construction of Constitutional Rights//Law&Ethics of Human Rights.Vol.4.
2010.No.1. P.20.
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8mag303b, JnMggm Goado, gHmn dbsMnb dmamdstigmdals aomamgbgdab
baobbiob a08Labmgmol nd g8mbggzedn, oy go8aGRgagdmma asdmgzs
8gmeg BboMy; Bgmeg Abng, 58 dbaMmab 8ramdsGigmdnb gomaGgbgdnb
bofnbbab 206bodmgMs, oy 3oBafRzgdnmn 328mgammEs dnfgzgma; 8-
Loy, BLggmmdnlb 358m@s6s ndnb Bbobgd, gAm-gMon bsMnb asdsmM-
R3990 Ao3gbor 960l 360d36mmmgabo Baggdmmn 8baMab dpamBafmgm-
dob a0792M9Lgdnbs a08sMmmgdabamgnb. GmdgEEG srmgdLe agmegzodmal,
Boggdgma dbofab L@ gozanb aomsgbgdob bstabbo 3gzsqrsbmen ndg-
360 ool 39dz5mdnm, GmBgmo(y 306sbbzaggdl @adam, Ladwmomm
©> doom bafabbb; gb 86n336mm3560s 6dnbsmgal, GmA Bgzomatima,
336mbman s Ladmemmme ©o3535mobLmm 3mbgymmnd@dn 3mbaBnemg db-
>Ggms nbGgFgbgdn.

33 Logobdo obyzg 860836gmmazabas 3mbarzas mggar 8. dg@nbs,
AmdgmoE 9393009, YBmgdgdabo @s 3aDbgdab dommsbboMgds aomagy-
3965 LiydngdBHnmeb mdng @ 3Mm3gbdn, Iggsbgdoma Bbyggemmdals
LPgPmEsb 3ngdans ngn BoJEgd0b Bggrabgdab byggfmdn BMHebbgmea-
83005 396.9

856 Bo8msygbs ays, M 8mbadsFmeggde Jmbgmog@ob aoms-.
LaBy3adom dmNafMgdmbab s nygbgdmbab 08 qabgnmmdgdl, AmBgm-
Loz IR @Gn o3 nemgdl ©d smnsMgdl MmamE(y dmgmn babmasmmgds,
obgga @oeggmema Bbstg aobbaborggem 3gFdm 3g8mbaggada. bmgx e
Bargen gdobbabadmgfigemos babmgammgds bnbaBrgnmgdn Mol sgabgdl
©3 b393L Jo@03l; Bno YPGM, FmEgboy Ladmasmgds gaymaarmns, oy
FmBgmo 9grgdgde s ab@aFgbgdes waym 360836gemmge6a o dgbe-
358nbore, 80hRbgyem gbms ndbsb bagFome. sbgo Ig3mbgzgzgddn aodm-
Lagamn 56 >@ab bydmasmgdab dGsgmgbmdab 3mbLELmLN Rzgbmgab
LonbGgFHgbm bsjnmbgdby, gnbonwsb, Gmame(y Bgbn, wagnGabmdsbsg
399Rbno oMamBgbGnGigduma Imba(zns o 3gbodednbaw, MBMegmgbm-
30bogab o330l W@myds. sbyo d38mbzg3g8dn LabadaGmmmbamgnb
29)(30emgdammo brgds, 8656G3mmb magabo Lsgmmain 3gayeligds @d IGm-
39bob Bom3mgdabab abgg badmbedadomm dabgrmgdab 3ndcnbogd-
00, Pengdgdobe o dabbgdab domobbaigdel 3Gm3gbn brgds dgomee-
mmmanm@om dmbomgaba. amabbntigds memborow sGab biydngddmGa
0 3menn@n ado(s.

GegmEng Immodognen oogobaaemgdnb gaMamada, Amdmoma(y
segngormn mbes ngmb 396mbamgdgmn @abobygmo myan@0dyn 8nbbab
8abombggom 3gLodadnbo mo oy(3ommgdaen Ladpomgdams Fgehggabab?

0 geatty D. Ultimate Rule of law. Oxford: New York: Oxford University Press,2004.P.169.
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92 ©380emobb780 @5 IGedmeigynmenmdab Babdn

30b 530bE 930 sbgon Bg8mbgggeda 3G Jo3gdeb G3ncon? gab Lobeagdmmem
b 3o@s36y308mm gd30? Lobyrdbogm 53@3n(3gdL, Hm aboboglh mg-
a0@0dn@ dodabl, 3038 mgornaggl o6 gbidnb, MoGmA Mbrs Igbbacimb
Lo Mmagaba@myds, oy gb 3gbafgs 5G(3 o4 abg 8 jognmE oA sMab
335330 gdmmn ©]JmoGnMgdam dabobmsb. gb bs jnabgde BsdmdHab
9o dbng, Lo gMBLGG M LabadsGommbs s dgmeg bMng, 3o6-
ma33680bo o bbgo bobgmobygeadm mc306mgdnb gﬁmnaﬁmdagggbnb
bs Jaobl; sbgomn Bg8mbggzgddn InMggebafnobbmgsb 86nd3bgmmasl ndgblb
JMBLGo@mnob gdnmgdgdab s6seoba. 58 IGMBmgdscs mgornbofin-
Bm 8ogdmamas bagoGoggmmb bogmbbGognEom babadsMommb gor-
5By39@0mgds HmEIG ©gsmn LojsMaggmmb 3oMAmadgb@nb Boboomd-
93" bobymdBogmb, 3sGeadgb@ol Laboo, @oggabEs 3gbsgaoiab
NBEgd9330 Bobn Ratggel sg3eegdemmdeb 3@ 3o3gdob Gzothoa.
39685600b  bagmBLGGTYEem Labodsfomm IGmImMEagmmdsb
3560bnemogh Bmamy babgmaBagmb Rofggnbsgsb mo3gel, Amamg
obgon bsgnmbgdnl goaby39@ L, bmd o6 b(3gds LobymBBagm Ramg-
30b ob23393 LadbmgMgdlb s 3d53gms oy 36 356 yagmoggfn, Ra(y dab
BqLodmgdmmdgddos, Moms ©37(33% B 36 JabmEagMn nbBgMgLn.®!
3L 3nb3ndn gan(3ogh Amames DgmBgdn hamggnbageb, sbiggy ogom-
787 gdb babym3bagmb bamabawpm Radgzol 08 398mbzg3gddn, Gmmy-
Lo Bmnobmggds 3mbgaFnMgdsmn Ramgdgdabo s 606G gMgbgdab a3s.
23 8330bgggea Bodmngmgds maemgdgdabs s Inbbgdab darmablamgdnb
3Gmdmgds. 853. 39M35600b bs 3mBLEGGYEnM babadatrommb BngH mM-
R9G 065 93030900 35Gm876@ 0l 3ngf dnmgdammn 3obmba, Ho8ry-
Bo@o(3 9Hobomobommm n(3o3ms bogmeznb 06856 gbgdb.% 3obbbgaggdamns
53 Lo gnobdn 3obanb PommgLbo babsdsGmmmmls Imba(gns, HEmBgmbag
805R60d, 6mB LabsdsMammb o g35Rbns M@mgds, Bg33ommb Jobmb-
3r9dernb 30y Jgond3obgdmn Ppmgdgdabs @ 06GMgbgdol omab-
Lo > Gm8 gb bymnbygmgdab bbgs 3Gmgdol 3md3g@g63ess.8 e do-
od99db 3mBab g@madsms jmbgmod@nb 3g8mbzgagddn gb ob3gd@o
03960 360 gomobiemn.

61 Grimm D. Proportionality in Canadian and German Constitutional Jurisprudence //
University of Toronto law Jurnal. Vol.57.2007. No.2 P. 383-397.

62 23, Abortion Case 1, BVerfGE 39,1, 25 february 1974; Abortion Case 2, BVerfGE 88
203, 22 May 1993. ’

63 g, v. Edwards Books and Art LTD., 2 S.C.R. 713, 18 Decemeber 1986,
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1. AMPARO:

XXl by 3gbob @obobynbda 396@GanyMn g36GmIob 39469330
3563005M s LonbBgMgbm IGm(3gbo bogHom LobsdaGammydal
mbodofoemgms d0gh JmbbGogangt gobgammdoms gomogo-
bgdabs @s Logmbb@oGem bobadsMmmmgdmsb oo dgnmHm
0565836Gmmmdab Jgbobgd, Fods(3 osLYLEGS baBsGmommmsb dn-
3693500 g3do@mbgdymo GgdLEgsrynMa 3mboGognd3o o go-
Bmbob @mado@nge ms gomyns bobodsMmenm gomebygg@ormgdsms
3mb@IMAPbabB g ngmmmans. 3968s600b doMoman Jobmbalb
3MBLGoG oo Gobynmmdgdal gMmgbmm BoMoembBybingda
GFobbL3mabBo3aob bob®gds (Ausstrahlungswirkung), asobnoto
RIO gbIsbymdd, IMa 3056580 ga Rgbgonb 3mbLEGaGm30sa. Bgbyg-
o0l bogmbLbEogyznm LabsdsMmmm sbmA(30mgdL babadsGaomm
Bgsdbgrmggmmdsl, ghma 8bMag, Gmam@g bidstomgdngn
bm&Gdgdal  3mbbGoGyaommdady, sbggg LogGom  bLodoGo-
mmgdab  goenggamo  LodmboBsGommm  asmabyzg@nmgdgddy.
JMbLGoGEyGa badsGmemab 8oy LobE3sdn “as3M(39cngdab”
©mJGM0bs 3obbom abobogh daGamowo gmydgdob ImEHabmb-
GO ©abgMagob “"dgbody dboMab” gmgd@ob ao8mygbgdano. 58
©mMJH®0bob dobgmzom, Imbodsfomy gommgdnmos yuMommgds
ao0dobgommb 3mBLENGNEngGo 6mMm3gdob Bgyaogmabody ogao
J9Fdmba8amomgdtngn @aggdnb aomabyggdob dgdmbgggedag go.

30056 LoBoFBomgdfing babEgdady doMomama MRmgdgdal ao-
3639rmgds 8mobBaggdl, Gmad dMagarma LagdgL, orgbma(s nbyomgdl,
m8rmgdng 0BG ngam, gfion dgbgmana (prima Facie), G gaamofieg-
35 303mnbsMyg J96mMbBImgdmmdnm, Lnbsdrggmgdo aoohbod ymbLEGN-
&I30960 356878680 > Jgbadmm 3ggosgbydgmo 3mbLENEY-
3P gfe gggdydo.

Rgbgornb ba3mbb@ognom babsdatmmmb 356356@gd0m, JmbL-
&G IEenbe s gmbbGognogfn LobGgdeb ghom-gGan gubigns
dofooog RBergdgdoeb s mogabyymgdgdoed s jo33nfHgdam
oGob o000 "3 0 3 G (3 9 m 93 o” gl badoMmomgdFng bob@gdo-
Bg- gmBLBOGY(Iab 3Abo BramBsFgmdlb oGs 8bmmmum dofMomawmn
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94 393°09eg80b @MFGM065° bodofarernb ongen bobdgds By

Aamgdgdabs @3 0530bPegdgdab Gganmnigdsdn, sbyzg bobye-
36ogm mEabmms gomrgdgmgdedn, 3o63>AGMb @ 3s3mnygbmb
Job6mbo  dofnoee g@ergdgdabs e oog0bnrmgdgdob ©ogeb
30035e70b60693000. gb 0ngaEmabBobydlb bagHorm LabodsBnEmgdab
3ormgdnmgdgdl 396356@mb IGmEgbgeygha 3mggLob gmby&ig-
&mo ©gd0ergdgdo JmbbGeggaoem 35A36GnMgdamo doMomagn
M3 g30bs ©d 0330L79Perdgd0b >ALabs ©d 30B67300056 358m8-
nboy.#

Gmameg 93 0gdab 833mggen, Agbo gmBLGEYEomBoabGN
b6y Jogbe (Kin Z.) 5c60dbogb, (396@Farfo 936m3nl J39y6g-
3abomgal 8206(3 Gornmo 3odmeas babadsGamm 3awsby3za@rergds-
o 38 Borme IGmEgLobagdn YoBymgamn 3066ymdgdeb wodmygs.
bagFom agmabrodianlb dmbadsmoenggde o6 04969396 dnGamorn
mgeogdadab 9.6. “8gba8y Bbaob gggd@L”, B3ee@bmdab s6aggdgb
3gbods8abo 3o6mbgdalb Gggb@rb 3o63s6Ggdob  JMBLGeGYEgHe
3606(303930bd> ©> Gobygemdgdal aomzormabbabgdob gofgdy. be-
bsBoBommgdn, Bmam Bgbo, 36 3obrgagh Loggmstn aowsbygg-
&ormgdgdolb 3mbLBNGNENYG ©L3YYdSL, dabrgazgh Jobmbl be-
By3°b0@ygzem, Lodmenmm ®083n, LyFemdgmsm o >mngdzedgh
dofomoe Namgdgdbs @ Gobynmmdgdl. doMacmswmn YPmgdgdab
3936(39m9d0b 356356mmmn mJGFnbs Babobom nbobagh doo baym-
39emomom 353mygbgdsb Bagemb LsdsmagdFag bob@®gdado, LodsGom-
emab g3gems bgdngd@nb Bng. o1y gb Bgbe g3maggagmgdmes dbm-
oo bogmbb@n@yaom bLabodsGommb @mbom  3mbLEndyEnab
by J3a@adb@o bagdam aobrgdemrs.

bagmBLEBNG Y™ LobadsBammbomgnlb oG gdomn gubjzanl
3nboggdoo Lobgm8Bagmgdl dgwdmonse 3548656 g@Gm Bomorn
JMbLbGogaonto Jnm@ M. gb ®IIMmJnrgdmmos bLoghaom bo-
bodoMommmgdob dogd Bosomn gomobyzg@negdgdab smnaMgdabs o 53
™6 Lol gdnb GmbsdoMomgoms normmals > 096533GMAmmdsDy.

bodommggmmb badofomgdng LobEgds3n EogMmgarmn 3Gm-
drmgdgdob  a0mabygg@olb LBMIGIaesdn gho-ghan LanbggFgbm
893560800 IMEGEnBMbGorFo  3mbLbE oGP (30mbormnb3all  IHnb-

% Judical Pover vs. Democratic Representation: The Culture of Constitutionalism and
Human Rights in the Czech Legal Sustem// Constitutional Justice, East and West: Demo-
cratic Legitimacy and Constitutional Courts in Post-Communist Europe in a Comparative
Perspective/Ed. By W. Sadurski. The Hague: Kluwer Law International,2002. P380-382;
& Kiihn Z. Making Constitucionalism Horizontal: Three Different Central European Strat-
egies,// The Constitution In Private Relations:Expanding Constitutionalism/ Ed. By A.
Sajo, R. Uitz, 2005
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303ab 06y bogAom agGabengjignob 3mbadofomgms “doMacsmn
DBmgd930b” ogeb Hgomnbaznsdn sd@ogco Rofags. gb bBMo@y-
303 930380Mgds bgbogbn babsdsmommgdab Bgghigdlbs s sbyag
9Bgbogbo s bogmbbeggaom babs8oGormmydl Imnb Rsdmys-
modgdae obbEodyembomy® MRoNgENM3gdalb gomMBsggdab.
28 3bMng, LagnMormadms  (396@MsG 93Gm3sda (Bgbgmoa, 3m-
mmbgyon, Lenmgsggon) 3e8mnbothy IMmzgbo bogMom LobodsGo-
comgdab 3mbodosMormgms 80gh 3mBLGeGYEYGHe Fobgnmmdgdol
3n@gdabo ©s 53 ImboBsarmggdol bsgmbLGednom LosdsMommbs
3mLoToMnmggdcsb ms gmbbE g asesbyzg&nmgdgdmsb do-
833G mgdab Jgbobyd.

2. Ly 3MbLBG oM LabadsGnmmb dyEs3bgrpgzgmmds
LagFom aMabrngoab babsds@anmmydab smgggm

3°03643980mnd33%g

39M3s6mn Imegmeb bzsgbo, Rgbgomab bs 3mBLE NG MGem La-
Lodoomm byredbgmagemdsl sbmF3ngmgdl Fmam&y bLadsmo-
mgdMago bm@gdnb 3mbbEodnonfimdsdy, sbygg bogGorm amab-
©od@anob gornggaen bobsdosGomm aoabyggdnegdgddya. Bgbgonb
Lo 3mMbLGNG YoM bobodofmmmb Gganmofimmem asd3magib mom-
3960mgdgdo  bLogFom ogfobrogiaob bobedsGommes gmbLgn-
&30ncEmdab dgbabgd, 380@Gm3 sGLgdamn 3m@abnomo odgh Le-
boBoBamm  osbyggdnmgdocs damydab ImbBLMENSEALE NG
ogmemmannb mobadmygom. 03 Jggy6933n, bawsg bogmbLEngmEom
LabadsFom o6 GmmdL 33 gbjnob BbmmmE aMndn NHEmnyH-
omdgdo 56bydmab begfom ma bdgmbbGognaom bobsdstammmydl
ImFab. Amgm&g Bgbo, 3Gabsnfn IGmagbanern asrman o6 BoM-
8mgdlb bogmbBbEagmzom @ bgbogh bobsdsGiormmgdl JmEab.
Bsmongob bojmbbBndaom LobodsBmmmgdab aowsobyzg@nmgdgda
36563060 3MIMEGmdom 36 LoMagdmmdl. adob a03m, AmA3 53 go-
©3693980mmgdgdL Logsmrgdgmm doms 56 300Rbnsm, Laghaom av-
Gobongganb bobadsMammgdnl bod8nsbmdade  LaimbLEGE (oM
LabodsBommmb EMIJGHNBdnb 3o8mygbgdal baghomm gg6 gbgrg-
300, Bgndrnds amngzob Gma 58 LobsdoBammb boddnobmdob & dmo-
J3L dofomome ggamydgdal (330 IMANBMBBImYGa ggugd@n, @
aacm 3g@se Bahdmomagblb Labymdbagym MmAabmmadmMalb ogab
LabodoBopaml. g8mddgmmes sbggg LogHam LabosBsGammgdab 8ag



9% JmBbBoGapnm gobypmmdons ImndribBocnmdn
3°300aengd0b @mIdFabo® bodsBarmab mgen bobBgds By

Lo JMBLBEG @M boLadotomdn 33Bmbab 3MBLEGGHEONHMB0b
0omdady Bafanbydolb abbGognGn.

Amamig LogBmedmBobm 3Mog@ogs ImBAmAL, Lo jmbBLENE Y-
3om LobIFsAmMEM LENMmeILmgeb 36ndgbgmmdsl adgbl o LogH-
om onGobraggonb 3mbidsGamggde Lsgommgdammm 80ohfbgagb
©> 350LEmgdg6 Fab goobyzg@emgdgdl. s3sbmobagyg, Lo gmbL@n-
&30m bdbadsFBnmmas Bofmgzs Hbes nymb 358mbsymabn, Ggogos
sbam > 3603365mmgob LaddngdDY @s oMo bmgsma Bgbe.

03 gJ3gy6gddn boms@y 3G oMol gobnaMgdama 3gMdsbyma dm-
©9mo, LogmBLGaGYEem bLobodsGamm o6 sMab Ngmgdsdmbornn
Rog@omb LogHom anBabrndeab babadsmommas gowsbygg&neg-
39330, 3o6sbmAgagmmb dson 3mBbronMar 3G 3MbLGNG TG
3556939@0mg3s0 3mbGHmema. 53 373mbgzgaada LogmbLGOGY3em
bobodomammas go®obyzg@moemgdsdn Rodmyomndgdnme Bm®ag-
30l @a33> Imbodsamgms ;gemeab(30dmnbabgs ©edmjomgdamn,
399306 gdmeos  jMbbGoGn(30ce 9gxmgdgdab IMEadMbESe-
Ao 9g89d@n. bbmEgm 530, 50bbbgds, Mm3 dGogormds mobogeegoy-
3Gm3gmBs J3gyebod smns®s LB 3MBLEGNGYENM babsdsGommmb go-
©569308nmgdoo  gmEdsrafn Logormmgdaermm darms. Agbgoab
bs 3mMBLENGN(30M LabsFoANEmMMI ZoMEada 3obo(ybs, HmB bLogM-
om  agfobragdaonb  Lobo8sGoemgdabsogob  3mbLENEENRMo
363390958 950bL Logommadymm doms 3Gab bagmbbGodmzom bo-
LodoMammmb 5Gbgdmdob 3gamaen 30Gmds, dabo “condition sine
qua non”, 53 3Gnb(3n30b LoBnbssmBmyamm, y3ammash ghon s nangg
26393682305 333moygbgds Logmbb@admom babsdsmoemmb go-
6y3za@omgdsms bagammmgdamm doemnb Bnbsomdrga. Jmb@0bgb-
&0 LobBy3ols 8mdggemgdnmoe grmedgh dobgmgom, 3mbaGngobdolb
gormbmgns  a38mGoisbogh  babadsGomm  gomsbyzg@oemgdgdal
bogommgdamm domsl, 3gmeg dbMag. mImbgbBgdn 3Gg390a6@NL
3535mmgdgem domob omngd3a8gh, Gmamf Gomsg 23LbmmuGnb,
9G™egdgb 3oL bo33bmbBrgdmm 53@gdab Lagsemmagdnmm doemab.
JI69(39009680L |).>30Q!Q36‘3Qﬂ dogmab 3Mnb(3030b  dmgdgmgds go
9BEM 3mdbormo o Gorgemas. b

ab 36mdmg8s Jorga PBGm 8835390 08 Jagybgdobsmgal, baws
LogMBLEGEGY(EPM LoboBsBormmgdn sGogBEYdsdmborbo sG0sb go-

 Kiihn Z. Making Constitucionalism Horizontal: Three Different Central European Stra-
tegies,// The Constitution in Private Relations:Expanding Constitutionalism/ Ed. By A.
Sajo, R. Uitz, 2005.
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BobmM(30gmmb Lodgredbyrggmm BaMdmgds bagHom abb@sbznal
LobodsGommos 3006y3780mgdgdnb 3mbLENGPEITHMb com-
35%g, gb 39bbLoggoigdac gbgds 08 Bgdmbgnzgdl, Hmogbacy Lo-
JMBLBOGN3OM LoboBsBmmm 3o o6 >74393b Jobmbl, oMadym 8539
3oe0by39@0mgdam 5bngdgdb JmbbGagn30nm @obs3398 36n336gemm-
3oL, ©> 3odmMn@bogh JmBLBNGYGoTMIR dammydge nbBMIMHg-
Bo(300UL. 03ab gongomabbabgdom, FmI 3mbGNbgbGn® LadsBamol
LobBgdadn Logammgdgam doms 395R6ns AbmmmE batgdmemzom
656amb, LogmBLGGMom LabsBsGmmmb asmsbyzg@ormgdams bs-
3m@0gogom bsboedn RoBmysrmndgdgmn Imbsdsomgms ofawy-
896@o(3000b 360336gmmds FgmdRbgggmo GRgds. LogmBLEGNGM(3om
LabodoMmmmmb gosbyzg@nergdoms ©d bagormgdnmm dogmabs o
363300963 330L mgds  brgds J3gysbsdn “sbsenn 3mbLENEHEnm-
BomnbInb” a6gMa g0l bsygzobdm mgds, GmBennb Jnbobns dathomsmn
JBegdgdnb "IMmEndmbGomamn gggd@nb” 3edmbBggze.

Rabgonb LogmBLGE 30 baboBatomma gobozboms: dnfnmsm
DB 98930196 @ ;930lymgdgdosh @ 3o3dntgdom 3mbbEndmaonb
95-gfon ggbd3nss 8nbo 336 (39emgds dmyen badsFmmgdng Linb-

&99by.

3. Gmpame Bagobarmnbma LagFom s boymEbGogagom
LobadsFammMydab ImbLadsFmmgas Padrmman?

JmbLbEeE ol 3Gbe BamBstigmdlL oMy Bbmmme daMomsma
Tgegdgdnbs @ Mmogebammgdgdab Ggammagdadn, sbggg byemo-
Lagegdab goms6y39@nergdgdnbiodn Jobmbagn dammnb 3nbaggdob
36m3gbLbs o abbEa@yag® 35dobnddan, sbggg Labymbogm mE-
356mgdnbs @s LobmadEMgdGngn MMasbaba30gdnb gommgdmegda-
Jn 206856, mb s 398mnygbgmb 306mba dnFamsmn Pmydgdabs s
030ba3emgdgdob @a330b gsmgemabBabgdac. 3 dgdmbgggedn, gb
3mbnd6aglb bogFhom babsBaGmmmgdal gormmgdnegdob 3363:68mb
Ladmgomagm 56 babbenb badatormnls ymmgdunb (3eenggamo @gdamy-
3780 3mbbGn@nnne 3oMobGnMgdmemo doMomomn Ngmydgdobs o
0030baaemgdgdnb 0Ebobs s 806l Bobgrgam. "3o3M(39mmydolb @m-
J&Fabo” amemabb8mab ymbbGodnann bLaBsGmmnb 3sdmygbgdsb
8oy badoMmemgdmog bnbBgdsdy, 0gn sgormgdamydb dmbadsmmengl

7 Alexy R. Theory of Constitutional Rights. Oxford: Oxford Unlversity Press, 2002.



98 JMbb3nd a0 gobyaemmdoms ,ImminBmbgacrha
3936690980l EMIBMabI” bodoGormab dmgen bobBgdsdy

35000330bBabmb JmbbGo@ g Bgmgdgdab gogmgbs 3gGdm be-
3oGnmob 693Dy (3 830 nbGgMH3cgBe30obsb.

833350 333nM3ggd0m, smBmbagmgmggeim3nlb d3gybgddn
oo smmhbrs m®dam RdxmeMe badmob madmmggs Labsdsto-
mmb 30096y39@0mgdgdab Lobagbob sbgome Gorgme 3Gmggbobag-
30. bagGom agmabredonb LobsdsMommgdn 53 3o6s MInMo@gbmdol
26049896 3gLods8nbn 396mbgdab L@ yae-bn@ygno 0bGgMHIG B3N,
JMBLEEG NG 3GnbEndgdobs @ FabLyYmmgdab aomgommnb-
Bnbgdnb 356937, EmBrmgdo(s Lobodwgnemgdn Rowgdmns 58 jobmbgdda.
a9(35649mn EmJGM0bo doMamaomn Ygemgdgdnb gogM(3gmgdnb Bgbobad
aeabb3mdlb 3son baymggmosm s 4y39mash 30dmygbgdsb bodsGoeg-
303 LobBg3s3n, bedsGamnb yzgers Ldogd@eb 3ag. oy gb gad-
@egdmes 3bmeme bs JmbLbGr@P3em LoLIdsMHmmmb Embom, 85806
sbgoo J3a®adb@e 3mbbGoGnnabs 5m8mBbrgdmes s3LbuyMeymo.

bdaca, baddy ndodma 3o 3ngoms, Hma LagGom Lsbodsmammmgdo
0Bg6a9b0 baboBsGmmmgdab Rsmgmon, mosm 398mz0wbgb bs 3mBLbEGe-
&aom babadstommmb aomebyzg@omgdgdnl 8n8sim, o(sbomgdmgbyb
Am8 23 4 3065b 36l agarbabEbL 56 aoohbmo LadsMormydtngn
doma 1Bgbaglin LabaBoGammmgdnbamgab, 563187685 Mornmgdwbyb
0dsb, Bm3 3mbENblbE NM-g3imIgmon badoGoegdngn bab@gds o6
053996 33mes 365392968 0L LabGg3sb. bdgmMBLE NG MM LabodsHo-
385 Agbgonbe s Imemmbyndn 23sL a3nMmnblomgl 398mgan sGa -
896@gdn: Jomo gowobyag@nmydgdeb bogsemgdmmmm dormnb 3G0b3ndn
29333 93Mm@d> moz0bn 860336 gemmdnm 8gmg 3mELG NG T30 IGab-
(303, Gm3mnb abgrgoma(y, bagMom agMobrnggnnb bobsdsGomemgdn
9739998563306 Bbmemm@ 3o6mbL.*#

Rabgomob bs ymbLG G ENM bLobodsGomm grmmdlb 360d36gmmmgob
0bLb@AN376BL mgebo aomsby3g@omgdgdal adgmgdomo Bybnom smbob-
Amgdemo, gbas 3mbbE oGy Enn®o bahngsmn bagfhmm agtnlongznnb
LobodsMommgdob (3oemggner ao@sbygzga@omgdaddy. 58 874s60bnm
856 oMo gMabgen 355973 bagHom LabadsGaenmydal 3omebygg@neyg-
35, Gm3rmgdo(3 gbobsomBrgagdmms bagmbbGo@mom babsdoGommb
36 dBogoL. LagmbLEn@3om babodotmmmgdl, Gmdmgdo Gmmmdyb
JMBLBGoG Mo Bgrsdbgrzgmmdab gmbgost, 3gndmasm 3g43-
656 Bomamo JMbLGOG Y YGHo JmGnEs, gb 3603369emmgo66nrmam

68 The Role of the Constitutional Court for the Application of the Constitution in Case De-
cisions of Ordinary Courts, 2000.
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©33m Jogdamos bagMomm o bs 3mbbG o gom babsdsmommgdnb cn-
3emmanb 3obgnamogdsby. 9jL3gH@ms dggobgdem, Baybyosgom ndabo,
6m3 LogmbbBndy3om baboBoFmmmgdo 5853mdgb 860d36gmmmas6
b 0006039Mm3g 93Gm3gmo badstomab 3mbggoob GHabl-
@mH35(30080, 82010 Lg8nobMdab badmemm BB gds 38m JogdH-
mos doon gbomdy, Madmgbom RoMmaggh LagFom LabodoGommgdl
3mMBLGnG3nmbamnbnb sbamo ymb3g5(30nb 37313z gdada. gL a-
2260 3mboGngznbdab gobggmmdgde dormnab @Mom 3ol LabsdsGo-
e LobBn8s80 308xmsMn. Mbafgmdn, bawag LogmbLGNGMom Lo-
LoBoMmomm o6 Grmdl Hdgbsgln bLos8sBmermb 3omsbyz5@0ergdgdal
350bobxgol gnbg(3nob Fomn s 3MBLENGHEATHMdnb BmGngom,
LogFonm bobadoMmaommydds g samgb 3abbobdg gdermds s@sdnsbals
1Bmgdgdab ©(330b LgggHmdn, 3MbbGOGYEeYHo boBaghob nblgo-
GG0b 56 9MLYdMBAL J06Mm333n Mbagmab bLsgmbbndygom bo-
Lodsmammd 396 8gbdmm dmbadstmengms LBagmgds "sbamn 3mbb@n-
&330mbomnB3ab” a0bsggdam @ sbamgabgdma. bagmbbEoggiom
LabedoMormmb mogdxmmdamab 3GRggmnb 338mEM JomBanb gayabyg-
doo, bodamogns mamBs ndagefn ,,6md bogfom LobadsGommgdob
LobGg30b Ambodatmmgms MBMagmgbmds gg® bgmagms YHmngGHm-
393806b 3mbb@oGyasbe @o 3oa Loy ymggeemog® bagdgms
a96baemgab 3Go@035b menb”.5°

Igbadmms, 5300 5nbLbgds ab god@n HmB mobagemgoggBmanb babgem-
FBogmos 8Magmabmded manEznacn@ar smnafms Lo jmbLbGndmom
LoboBsGommb gomabyzg@nrmgdocs gmAmdomuGn bLdgamEdnmm
dome,

4. 3memmbgoab bFAsGgans:
LobadsAanmmad (398G G>madogad

336&Momabgdgemo boygmbbBodminm dgmsdbymggmmdaboasb
ao6bbgazgdmmo bBMms@gans snGhns 3membgmds: JmbbGodmEambo-
m0bdabacngnl ImMadmbormyMo dadsforgeagdab 8n(3gds Labodsmom-
oo ©9(336@Barmnba@nab g bno. 0gn gyGebmds g3Mmanb ss8asbab
aaemydasme bobads@mmmb 3G0b3adl, Gmad bs 3mbLGedgnm LobadsMa-
mb 8ng 356bmG3ngmgdamn (336@Marmnbgdamn bywsdbgmagmmds,
26 g308mMn(3bagL bogham ngGabrngnob babadsmmman wgmgdsl,

 Judicial Capacity in Hungary, 2002, p. 265-267.



100 JMBbSodm0mm gebgnmmdacs ImfnbmbBocnmin
393603919300 EMFBF0b>" bodoorrab Jorgen babBgdsby

0039 3997J3mb bygombormyMn 3obmbn, Mm3grmn(y Jgqbodoedms Jgbe-
3530b 93 M3y bnF3obensb, abg HmB o6 agemEmb 8ob Lo Jobmbdwg-
Brnm 06 bbzoa 3ot aomd885L.7

2339680 6560 30shbas, Bm3 g3Hm3mmn LEsGamnb ©Y(396-
BFPamnbgdmends 398myybgdad yHabobo 374d6s bogmbLGngyzom Ls-
LBsGmmgdal (396@GorndgdYm JMBGHMEL, Roms(3 @Y (396GMm-
058 mo 3mbLbGn@nnyHo dgrsdbgeazammds Pacm crgandedyma
a5b3s. 3smn gbgEmgdeo, Yrmanim ndbgdmes dmaggmbmgs LagH-
om babsBsGmeamgdobsczgal bogmBLbGedgEem bobsdsGommbomngal
3LaogLo Logdggdeb 303985, HMIYEO >H3IMBLE NG Y (3NYHMIs(3 8n-
bagg IMa31RI6E I 3oEY3GNgdgd0®6 garrbahnbms. 3Gm(3gbds
onfnEngmo 8mbabBorsb gamnbdnbsygh, sbyzy g3Mm3gern bodeGa-
mab ©1(396@Homnbgdnmo 303mygbgdab dmmbmabad, 36nd3bgrmmabae
a5o@sMnmgs baghmm ngMebradanb bobsdsGoemas dabyegegdnb
beggm.”!

Imembgonnl bagGom on@obro]3onb Imbadsmorrggdds oo go-
6o(3bogL 3G@6D0s 3MBLGNGN Mo barsdbgrzgmmdal 3obbme-
(309e9d0b b jnsdy, 9d3d308 @o0Yg6aL 53 beggMmdn bo gmbLGGY(3em
BFndgbomob 3mbm3mmns. bs ygmsfin 8mmbmgbgda dmbadatormggdds
559393670 539G g 3dzmomdy, ©oguMrRbI6 Mo 533-b Ndgbogbo
LoboBaFmmmb magdxemBamob K. Bo@domnl (John Marshall) >63<-
3768730 Lygdgdn IgHdgMa Bamobmbab Babsomdmga (arbury v. Madison,
1803), B965gL0 bobaBsmemmb 53 aoe6Y39@Ngdnm gobaliodmzMs
LobodsBommb maemgds, 8oafbomb 3GgbamgbE b, 3mbaGglnb s Lb-
3% 630b3ngEin Lobgm3Bagm MAabmb gorsbygzg@ergds Y3mdgeme
363 3mbbEoGEenEHmdnl m@ognm. 3mbbGndy3nnbs s bs 3obmbIwg-
3mm 34 @ob jmemobonb Fg8mbzg3e8n, Bmbadsomgd wamomme 1bwms
3°563308mb 6mMH3ob 3mbLEG G Y(30sLMb dgLods3abmdab Lo gnmbe,
bragom 3mbbGoe@nEonme GHadgbomabomgob 0dsBmgab ggmgdom
6> nboMzgdenmb, Bmegboz bmM3ab 3563 Egds boogms, bmemm
o) 6H3nb 560 3MBL GG (309HMBS J96mbal JabasMbiabs o bis 3mbLde-
GaEem GH0dgbomob 3My39:06& g 3006y30Gmdgd0@6 b,
28 3580b373580, GH0dgbomnbomgol 3ndsGmgs oML 3mgmgdamns.

% Amministrazione delle Finanze dello stato v. Simmenthal SPA (1), case 106/77, (1978)
E.C.R 629.

71 wyrozumska A. Direct Application of the Polish Constitution and International Treaties
to Private Conduct, 2001, p. 125.
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JMELAENGTGNY RO LIIMIOITIIM LOIIGMOLN:

O3RIBIR JI3IIRIBIAIBD 3IAIM LOIVGA OO0
LYJIMBLENBGIBNM MEBAMTL?

3dmeam 3gFomede 0sbsdgrmmgg bidsGomob 8gomemmmaanb
Laobygbom myBar ng3o JMBLEEGPEbS @ badmgsrnsgm Lsdson-
ol gHonghndndsBhogdol 3Gnb3ndn. A gRongGomds asshbns 3mb-
LG IR aH 9B dgdb bodmdsmadm 3Gm3gbosb, Bmdgmdng ggHdm
306580 3mbobormgmdb? Igndmos oy 36 58 JgMdm JnMmagob gko-
96l bobadsMmmmman gosbobngfmb 8gmeg j9GHdm ool J3ggdg300m
0530b0 JMBLGNGYEN G0 PPmYBgd0b aMmag30? JMBbLGG G-
0 9g8rgdde Me8rgbsr 8mn(3o396 39Fdm Jnfos PRcngHamdg3L?
53gbo@ 300hfbnso 3 Ngmgdgdlh InFEI3nn IMGDMEGImNGH
089J&0? 7

&PonEegmo a039d0m, JmBLbGaGMoTHo gRmydgda Botdmam-
396L Lobymdbogm bgmabgamgdob BbFawsb JgHhdm oo Maemg-
3900b bgmymgol bababssmdmgam goMob@asb. dog. balstioemasbn
LobadoHommb gaemgds, bagacim badbobymdn 3gbgmol maemgds, bo-
RO 0bggm&Id(300b omgds... ©d 8.3., bos(z @IG@ggz0 Jgbadmms
ngmb dbmmme bobgmaBogim. 85368 bbgs dMsgammn baghom bsbnsonb
3MbbGodG 300 30MIbGngdn, AEMAmgda Mabsdgremmgg gmbbGng -
(3000 3569ymaggemo Bobamns -bogmgbmob ggmyds, bogygob oeg-
obggmgds, bobmobab mogabaagmgds, JgMdm bognmigdal Yaemgds,
0562LEmAMd), 30l 3Mn80ba30d 9 9.3. 3MbLGaGNNm (3o
9L 0689 gbgdn Igbadenme @aGmagmen agmb Bmam(3 bogsMm bymo-
bygmgdnb 656:3mBawagbgmos Bag®, sbggg JgHdm Jacigdob BngFag.
07 9- Bmygemogh 3-b, o- Ed3GMag3L 3-b yMmbGodyn30H YBegdsl, oy
3-Fonpgbb @-b Jmbgdob JuMmemdob, 35806 3- ¥6m393b @-b begnoéig-
3nb @mgdob. 33335G0m, JgHdm 3nigdn ndymeygdnob ov) 96 08 JoFims
ImEob HmIgmons(3 1 Jo330607ds 3mbbGoGnEagto Yamgdyda? ™

72 Butler A.S. Constitutional Rights in Private Litigation : A Critique and Comparative
Analysls// Anglo-American Law Review. Vol.22. 1993. No.1.

73 Kumm M., Comella V. F. What Is so Special about Canstitutional Rights in Private
litigation?// The Constitution in Private Relations :Expanding Constitutionalism/ €d. By
A.Sajo, R.Uitz. Eleven International Publishing, 2005.



JmbBed 600 @3 bodmgoensgm bodsBorsen:
102 Fodg65® 975999356785 3gfdm badsFamagnn by ymbbBndminm ymbBimemb

dofoosmn g gdgde 965bM0a9db Labgmdbogmbe o nbrngnmb
ImGob HFHNngGN@BsL. Joba 3oBobns bagsGm bgmnbngmgdolb 3g-
3mdg0b 3 bao, dnomame Bendgdabs s Megoabyaergdgdob gbeHivb-
390ymg3d. 893608 26LdmBL 308mbsgmabgdn(y, GmegLoy dnGome-
©0 9BYdg80 ,37b58g 30Gab* Indofms(3, — JgMHdmbodoMomgdfogo
WR0gAnmdgdob dmbabgbfng gdmmoms dmgdgmgdl.™

o33 gb 8mgdgmgds o6 5Mnb gdgommm, Bob asdvemgdgemn, nGindn
3mJ870930b gm&Ao 2J3L. dohomaro Ygmgdgdo nMndom dmJdgwmgdlb
Ladmgomogm badsMasmdn bmMHdgdal, a96bs Jmmfigdam dmgamn (367-
3930b 2568508730b 3Gm(3gbdn, Goa sk 58 @MAmL 8sar bLENSE dnfoms-
@0 Rrrgdg3ab 3gbsdadobse. J9Mdmbadafmmgdmng MHongGomdsl
dnfRomsn ggmgdgdo 3mbiGgG o 396 mobybmnggdl, BoaMed
o0 oFganmntigdgemn beMmdgdob daMnoamn qa3mgdadal 3gLsdod-
obo@ 396368930 YIMYbazamymgl dsody dafnoswn namgdgdab
afh0d 8mg8gmgdsb. 7

1. 65 373bgdmmds 335hbns 3mbLG 0GP (30A Yamgdgdl
Ladmgsmagm 3Gmagbemsb, EmIgmBa(y ImbsBamgmdg6
dbmmmeE 3ghdm 30Mg80? -

badoBaggmmb gmbb@n@mEos 36 admyzs JoMesdn Isbmbl
B336030b LanE@gFgbm gnabgaby. bbgs J3gybgdal 3mBLEGNGmEAmMe
93bG00b 3Ma3emgbmds 083 30MoEss BMEIRmnMgdemo Hm8 Jmb-
b&oGIEOYGHo Bgdgdob BaRagrmgbmdocms ma3zalb 3omegdymgds
3039073690 mos bmmme bagsGm bymobyamagdab s s Jofdm
3a6gdnbaedn. dbmmmg 3mBLENGnsms 330y 6sBaemo odmmgas 53
Logoobdy @omgdom 3obumbl.

Bmasmo 3G0B3ndab c9bobom, JMBLENGMENYGHe I8egdgda
33035396 bobgerdBogmb dbMnsb Bggbo Yamdgdeb byraymeynbogsb
2> B2(8moa9636 JgMHdm InMgdob ©3330L 3>G6@0gAL. 3Msgamgl
babgmdBogmans Jmbb@adn3ngdn nmmnmgd g6 Gma JMbLGNG M 3oEn
IBgd380b ©a(330L Formegdumgds 5 3obGns bogsHm bgmobygms-
35b @ 36> 3gMdm Ingdb. 39(3s60nb dnfamare 3o6mbals 3o0fggmo
dgbemob 85bo3g 37bJ@ob bsbsr, ,doMamemn YPmYdgde Lagoem-

7 Schwabe, Die sogenannte Drittwirkung der Grundrechte, 1971, $.33; Dreier, in:Grund-
gesetz-Kommentar, ders. (Hrsg.), 2. Aufl., 2004, S100.

7% bageFoggmmb 3mBLGNGEonb JmBghGatn, (magn dgmg, Lagsmggenml dm-
Joepogdgmde. 51380060l gemgdobo @s mazabngemgdobn). md. 2013, 53. 18-19,
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©gdgmmo bo Jobmb3mydmm, smBabnmgdamn @s bobsdstomm bymn-
Lygemgonbomgab”. 3obowal JoBnodo gamgdgdabs s msgobageg-
3930b Igbobgd ocbndbamns HmI ngn 398mnggbgds” 3sGra8gb@ols
©> Jobomnb dmogHmdab 3ndsa”.

bLagmbLGNEYEPM LabodsFEmmmydal dmbo(znnc gmBLEG G NG
9P@d930 36 53538065396 nbrgomgdL WBgdmmE. 3MBLGGMENNHn
B30 3obobamgds Hmam(3 nbrngnwgdalb asMobdno bymobu-
ggdob FbMnrob bymymegob mobs@sgam s 80 oM s gobMaso 39Adm
3069dnboasd a(330b Gbg(30s. Bgbsdadobsm, obngmMa 0530 msgn-
Lo ggrgdgdeb @obozagom 8n8sGmaggh bsdmgsems Jm-3Gmygbaomu®
Jgbodmgdmmdgal. 583 3oMow, 3mBLEnEYEM G MAmgdgdl o6 355R60-
20 30MR3306G0 ©8 IMFHndmbGImYGHo g9 @n. Fo@ma snb gb sbg?

2. bs3mgsmogm LadsGamab 53§mbmans

39635b0sbo @s 3oborodo 80oRbyzgb GmB 3mBLGoG oG MR-
3930 dggdmasc dbmmmg nfndn Bgaagmnbnl dmbrgbs JgRdm 3ncgdl
Imfnb sm3m(39693900 PRoINgGOmMddty. dsm o6 Jgmdmase Jnfs-
306 EogyMEbmME 3MmBLE NG EIYGH-Lsdofmmgdfing 6mMIgdL bbgs
Jadm 3nfmgdnl 8mgddgmgdoms aobaboBngMgdmam. $33-b bgbagbn
babodammmmb 3Mag@njom, aof3agmm 838mbggzgddn, bobodstammm
0013mnbBobgdL LogsBm 0b@gMgblb JgMdm JaMgdb BmMob dndrnbstyg
LabadsBomm 3Gm(3gb3n. Mod 356bb3s3mds JoMeadatin @S nFndn
3mEBodmbGomyfin 389J@nb dmJ3gmadnb Bgmgagdn? GmamM(y 28 mydal
833em9396798L damnab 373b (Kumm), Gog-ame gob baggHbodg@nmeb o
304&mM @gegco Jm3gmob (Comella), dAbgmmbol 3mB3gxb g30d3cab
6nggELn@ &b 59 J3g9gbgdnb 3Gogd@ngab 3gbBagemol 3gmganddy
R0y ©bM3m Bnahbora, bbgamabbgzagjafam 8¢dsmab State action doctrine
— 3376030l Bggeogdam 98587880, 060dn ImMnbmbGormMo gu9]Gab
©mJMabs (the indirect horizontal effect doctrine) 3968560530 o 3mBLEGN-
&390 @MIGHnbs 30bsmadn.’

a3 oo LagFom sggo gbso gMbLBEG 3 IMe Ye3mydgdol 0b-
©030gddy JoMmadnto Dg8mddgrndabl Homymeo. s8sbmsbagy, on-
omgnma ©mdGMmabs gngogh bbgsmabbgs 35Jo6nD3gdlb sbgomn Bgdm-
333 gd0bamgnb.
76 kumm M., Comnella V. F. What Is so Special about Constitutional Rights in Private litiga-

tion?// The Constitution in Private Relations: Expanding Constitutionalism/ Ed. By A.Sajo,
R.Uitz. Eleven International Publishing, 2005.



104 JM6bB0B ;00 ©d badmdoepogm badofioaea:
38056500 97309 935F 785 ygmdm badomarsgna boymbbGndaam JymbdHmemb

3 3mbLZnGa3onFo NRrgdgdeb aFade gxgdGe
3763360530, ,Mittelbare Drittwirkung”

3MBLENGNFOYG0 NBEgdgde, EmMBmgdo 39M8s60nl dnfno-
2@ 3o6mb3ns 3963@303gdnmo dofamsmse dndoMmorgmns bagsGm
bgmabagmgdob 803560 @O 3G N3gsmme nbrngnrgdel dndata.
Lodmgomsgm LadsGomob dmboonm nBrngomgde 6 M0k 3mb-
L@@ Eon®-bsdoGnmgdMagn bm@Edgdolb sEMgbsGgdo > Sbgob
Bom8maanbl Lobymabogm. JmbLGNG NG YPgdgdo gbos nb-
03000930l @rgdg30 bobgedBogm bymabngmgdnbsgsb o335
00 360 bb3o 0bngn@gdabag b mo(33o?g. gbodsdabsw, ymbLEGnGI30-
6 @eng393L o6 355B60dc InF30Mn InMndmbGomndo 9530
336336000 baboBsGammb IMgGosdn M >Mab 0dzgstin bagddggdn,
boa( LLBsHoram Bnnkbggms MM JgMdm JoMgdo gMMIobgnamsb
JMBLBNGTEYON JBmI3gd0m 3056 JnMEd3nM ©sJo3dnMgdyemn.
853658 gb o 60dbagh ndsb, GmM3 JMBLGOGM(INNGN NPIdgdn o6
260l @o3ogdntgdamo badmdomogm ®ogobmob. ma@olb bogdgdn,
39635600b b gMBbGoGEm bobodsGmema oswanbs HmA, jgHdm
LodsMmnb 356856@g80bob Lobadsformm BaM8momagbb LogsHm
baerobagemgdol mFaa6mb, FmIgmag gormmgdamos ©an3gob jmb-
L@ oA bmMm3gdn o@s8ns6ab aamgdgdab Igbobyd.”

Bombgmogem 29nbs, 3m3o @ 3mBgme  39%dsbanb Bogsemnody
3onRbgggb M3 0Mndo gg39dBn 3gbodmmms MmobsdMmgdmmgb jomgs
3063306 9539 d@b. 930l LanegbBMogomp dso dmysgo dgdmgan
ogamnon: 3ermogbdn -A, (3g6dm Jofn) GmBgena(y nddodgb 930bsblb-
96 damdsmgmdsdn ndymaygde gdL bgemdg Gmmgdsb bsigmodm
3™M335605b0156-C. by jenodm Bobamamgdado bamggsdos Gm3, gma3ds-
Bod 203568035390 bgbno 3sb(353L Eoe JGJENGIIL o 56 s0mydb
3Gm(396@ 0L JoMzgmmn gdgbo ozl 396853enmdodn. bEebmom@nemn
bam3y 3G nmgds 0mzgsmabbnbgdms Gmd, gdzbo cmzgol asbgmol 3g3-
©93, brpng@o LodFHm(39b@™ 396533500 3ondMHEgdmes 35%-3rog. 8sb
39313 Fa(3 ba3Gim(396&m gorn8s Bogbndal Bnambos, A-8 d536(mbs
3690l Lobno smgdamo LoByobo Mmebbs, 8oz a8 Yoo goboboms
36m(336@0b goobrsbyg 08 baggrdgmon Gm8 ng 3om3stmmgdemo
domarmo agm. @oM63mbros o A-b aomabmnbybaMmnsbmdadn C-3 gome-
Byzn®o Ign@obmb bobadsormman baMAgmabagsb 3Gm(3g6@nb sdmmyg-
30l dmabmgbao. scbadbyem LoJdgda domsgsa bis jnobo 8mamBatigmdlb

77 Luth case, BVerfGE 7, 198.
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3615 08530 o1 30b 8mndmzndL a085Mxxggdsb 5b FHo mogabydnGgdgdoom
bobosomgds 3mBbIatigdgrmos ma330b Igbobgd 3o6mbEAmgdmmds, 56 -
23900 3960 0bBggLinb bogsbas oy Gmam ng6gds Rodmysmnd gdmern
©530b bsasbn ©s Hmam™ ngbgds Bofmargemo sbBn JmbLEGNGM 3G
9Berdgde. gHan Bgbgmanm, gb gndmyds 8ma35B356mL B3nbms badm-
Jomogdm mogem, GmIgemn(y 3mbLGn@3en® aaemadgdb bogMommay
36 Bodmdnb, Momasbor boddg gbgds, gemnb Bbng, bymdg 3Guegdol
2530L9g8mgdob, bmmm dgmeiglh BbMng, gacim LybEe JMbGHE3g6@ 0l
©(335L g3obInHn IGm(396@,980b5356. 3gH3o60nb bodmgdsmsdm 3meo-
24b0 Fg0(303L 20 JBob, AmBmob dabobBoma(3, goMna 38gdn Gmdmgdng
25639396 bLabmgommgdab BBgmdFng Bggnmygdgdlb” 8nofbggs dsocn-
mo. 535Lmobogg, §3MmM3nb 33364 Lobger8Bogmdn 8mJ8gmgdL 3o6mb-
30gdrmmds dmabdscgdamas Piamgdgdob ma3gedg, 990b 585§ 9ds on-
B0dbyem Lo goobbg damgdamo gahimyszdnfiab acgdEnggda. ™

08ab gacgzomabBabgdac HmA, 3obmb3pgdmmds dga(yogh bomgem o
0 3gbabgmgdgm 6m@83b, 3GomMng g bymdg G umgdob ors-
3oL gBEmydab IG0b303bs o BmAbsMgdgmes 0BG gFMgbgdab gty
©mgnb 8pamdsmgmabam bmMzngemgds 365 bobadsMmmmgdab, sGedgm
0035© 3o6mb3rydmoab oM. sxbadbaem Lngmansda JmMBLEOGP(O-
M0 9Perdgdo Bmame nbo(33emgdg6 6obs 3mabby?

JMbLGaEN30mHa boBatosmn, Mams 0Jds Mbos JoGagabygdom
3na gds bigznormyn JobmbAmgdemmdal 3ng® dgbadadnbo bs joomb-
9%0b Agaaemoigdol, 853608 3mBLGGN Y0 LoBoBmomn, HmamM(s
J30460b mBgbogba LadsMmomo gommgdamns g5®03mEamb jobmb-
B9dmmds, 36539368980 s EMIGFHabs. dmddgmo 3gHdm bodom-
050 353mygbgdoran ndbgds dbmeamm 08 batinbbno, Go embacms3 Bob
399demgds osbgbmb gmbagMumo damabbo 3mbyaMamgdor Hamg-
393b 3mab, bawsy M96abmBngHgdsl Igoggabgdlb LogmbbGadgom
Labodsfoenm, Gmdgmn(g obmbnbaggdgmos jmbLEGGY(30gM-Lodsmm-
mgdMngo gabynmmdgdeb w330y

J990b> s gmBgrmab 3ggebgdem Gmeaba 8mJ8gme gaMdm Lodsm-
oo 5BLgdb nb@gMabgdol bEmE pMmngRcmdndsmmgdab, 35306 bwos
a0godotamme sAlbgdarrn J9Hdm-badoMomydBagn bmdgdn gmbLGoe-
& 13rR-LdoFrmgdFingn JoMoragdab RoFRman. o) 3Ndzgdo Hm3
Labgdg 3G aemgdm badofomamo a33G33gma embod >Mab doemnsb
0dgHGrpnbgmo 56 358 9MbomobE Mo mEngb@nfgdaen dmdb-

78 (10) CoUNCIL DIRECTIVE 93/13/ EEC OF 5 APRIL 1993 ON UNFAIR TERMS IN CONSUMER
CONTRACTS//OFFICIAL JURNAL L 095, 1993.
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106 2809650 97399339985 Jgrfidm badsicnsenn b mBbBedynm JbBHmmb

30633 gmand pmgdgdeb oyzady, 35306 3mbbGogaaenn ggumgdgdn
386096 08335% LNbLEHsL, AMBrmob GaGamgddng gb JGaGogs Ybwos
3553mb3rgl.

03539 938™9dob Fomnomgdoom, C-b boMmbgemo A-b 30350 bd
3958mBnbaGgmdmgL 3gMdm Ladstomnl 6mMBgdnwab s 56Hs JmMbLE -
&3(3090 bfHdgdob oGm3zg30@eb, sbgom 3gdmbggzsdn badmgjomogm
LobadoMomm oMb 0@ ymmd LoMRgmab 356barmgady. BgmGy Bbng,
dothooemn xrgdgdo 0 Gobggmmdgdn 8oensba badsGomgdfngo
Lob@930b ambb BaG8momagbh @d 963Lgda6 356 33T Bmambmgbgdh
badmdsmagm babadoGommgdab 3ng JgFidm badofmmgdngo b g-
30l 306856@930bob. BgLododabam, baboBoFmmma Mbms 35685GGmL
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30, g0y bogsbmB3rgdEmm 5J@gdL. bagHmm badsMmmob (33emnm9dg-
30, BmImgdog bgRombam dgwgagdL nBgzgzsb Ghgds Jobmbamgderm-
30l dabgmgdob bagbsm, bmmm doon 0b@gMm3MgGonab 3g8mbagds
bbb babodsGommb grnbi(ynss.

6. bobym3bngm Imddgegdsms PmJGFnbs
(State action doctrine) 333560 30b ggGagdym 3Go§ddn

Bmamé(g 0633930 0b Bod@o Bmd 583-0b JmbLBGYENS Maogeb
B6mM398L 5(3bondl Fbmemme LogsGm bymabuemgdob 086G Im-
399298530 > 36> JgHdm 30930l oBofm, 36 303mEn;3bagh Jghdm
LodaFomnb 6393 gdGgdob BsGaGnarra® JmbLbEB NG MY Lgeb-
3G d0156, 8o0r ImEnb LodmJomogm 3Gm(3gban. na@nmern orgam-
LoBEabom, dbgmam BaH3mMbarmagbos LaGnoEes Gm3gmdn(g babyma-
Bogm bogHomm o6 0gbgdmms RsBammn. 8sa. JgHdm 3nfAqdl ImMol
@oRgdgere byredgHamdgden gomgarabbobydgme gormregdnery-
3730l dgbFAgegdababagg gn bobgmaBagm RsGarmmns mé Igdombgggada.
JofMggm Gogdn, Imba@ngobdob 3mbgaannb 0wbobdsm, LobymdBagm
360l nd bodamomgdcingn bm@dgdab Byofim, Gmdmgda(y Igbadmydmm-
3ol 5demg336 Godognm JoMgdl mamb bagommadnmm dommnb 3gmby
JMb@Mog@gda. 3

La8mgomagm LoBoGomamn, Bmam(y LadaGomob 6330b3ngMn bb-
3% M0, 993589856905 JmbLGndn(3nsb, Amamm(y Labym3Bogmlb
doaocom 39bmbb. 3gmemyg, LabgmdBagm babadsGomm bgemabagemgdnls
Lobnor 398mabs 560G Fob Gmman j9GHdm 3afigdlb dmEnb BsdmgGam
19539380, bLabadaGammb 3nge Jomgdgmo ad@abyzadnemgdgde go
Lobgmobagamgdm sg@gdas.

0d3-b 3mbbEnGm3nnm ©aagbams Hm3 LobadsMoeam bgemo-
Lnagrmgde babgmabagm bymabygmmgdob dGms, AmBmab dndsGmog
3mg8gmgdol aobogMdmdgb 3mbLbENGM3ONAn adMmgdgde. ag6-
3o6anb 3mbLGGM(300b Soggmn dgbemab 8gbodg 23Do (380 dgogxnme
26 nb Bong3980, Emd 3ebbBn@y(3nadn sbabmma dafacmoren ayemgdgdo
Lagormgdnerms bobsdotormm bymobaamgdaborgebs(y. org ymbbGo-
&9300b B9JLB80 bacggedas Gma JmBLE NG (3N B Bgda odda-
360b mxemgdgdnl Jgbobyd Jadatrormmos Bbmmmeo Labym3Bogym bgema-

84 The public /Private Distinction and Constitutional Limits on Private Power// Constitu-
tional Commentary. Vol. 10, 1993. P. 361(46).



14 Jm6bB0G 00 @5 bsdmgamagm baBoasenn:
39965 57398985%780 JoFder badson bsymbligndminm gmbdmmenb

LPEgdab Ba3mMBsma gbgmes Indatim, gb 60d6agl n8sb HmA, 3ghdm
3oMgdn Lbgs 3gMdm 3n@gdab J83mgdg3ab goboRngMgdabob 396 3g-
d 3636 mdgommm mogytHrbmb jmbb@Godn(ann® guemgdgdl. sbgm
338mbgg39830 3mbLGG Y30 NEn 6mE3gde o6 453mmagds baGmRgemal
a>md3zab bogyndgma.

853608 GmEgbol d@agbormns 3mBLGoEY3anb Nbgbogbmds
Jagybob yzgems Lbgs 3o6mbgdab Bndstim, JmBLGNGD(3NYGo YBmY-
3330b aba(3ogo® > gdgemas P dHPbggmymo Gma JgHdm Lodom-
osma ng633s gb LEIGNGYMo oy bagHom badamoma, GmIgmag
393mygbgdmem 046935 3gGdm 3nigdl Bmeab @agab asmobobyggdowm,
26 3m393gb JMbLBG (3L bm@3gdb. sbgm La@ognsde Ma8-
@96 3gbadmygdgmns 308mgznygbmor State action doctrine, 3Gsg&0go
330R39693b Am8 83gFn e @mJ@MH0bs 35353mdL abgo Amenb, Am3-
ol 56ormmangg 56 3MAbgdmdb o (3 3gM3sbosls @ o3 gobsmado. Mo
35b 296856 em o JoBoEY® IMEAmmsb 53Mmnsbgdl gb aboo HmP ymb-
LEOGIEN TGO YBEIdId0 358maygbgds Jommemm abgon bn@wo(30gdnb
dgbogabgdmam, Emdgmda(y 3odmgggmaenos babymdbogmb Jdgmgdgde
©d 030 36 BaG3momagblb dbmmmm 39Mdm 3nfmms gHongHamdgd.
babgem86ogm J8gmndgdab bagammgdamm 3GlLgdmds 308m3nbaty-
3L 533-b 3mBLGOGYE0L GgJbBN6: “sM(3gMhcmn BGadon..” BogMad,
Hmam(s 53 mydab gjL3nMBGgdo 300hbggab o Abao3Lgds JmogzMmyds
3GaJ@ognemo 338mynbgdnb ogombsbMabao. babgerdbogm 3mddgmy-
B33 EMJGF0bs 3Ms]En3odn 358mnyg67ds nda33M0 gmEdnom, Am3gm-
0(3 3Abgdooma 396abbgag98b Jobomobs d 39M3sbnsdn ImJdgm nfndn
989JE0b 3mb(3953(30nLoao6 ,Mittelbare Drittwirkung”.

Gmgbagy bagddg dggbgds gghdm 3nGms bogmb@Hag@m gornmy-
39mgdgdl boboBsGmmmm 0ygbgdlb dgbergemer dnwamdal, s6gbgdl
LobgmaBogm 3mgdgmgdgdnb bagsrmmgdmmm o6bgdmdob Bnbabba
398mBagdsl, AmIgerng bBoMom NoBymab Jobmbab 3mbLbGegnan-
96 39g0bgdob 06BMgbgdalb Locsbomm dormabbn@gdab Lsjombdby.
393mB3gds LogsGim babnomnb 3m73ymgdgddyg Botdmgdb dbmemmm nd
3980b393030, oy 396Gdm Jomo sLEGMmgdb gnb3093L, Gm3mgdog
»GfonEonmsE 30939036530 bobymdbagmb®. 3oa. o1y gMEBHImEo-
99 8oMorgmns Ibnzndomn@ &b ngM, babadsfommm oggabgdlb ob
Hmame3 bogomm bobosonlb 8md8gmadgdl, bemmm oy 3gGdm Jofn
@erm3b 3m3baena® LoBoM3mb, oM. %

MF0ngMH0 3033060l Jg8mb3gdabol @anbrnds dgarGm jogdatinls

85 1ackson v. Metro Edison Co., 419 U.S. 352 (1974; Marsh v. Alabama, 326 US. 501 (1946).
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36Gbadmds bobgmdBagm bymabyymgdol 3mddgrmgdgdLs o 3gHdm
3afnb Jdgmgdgdl dmeab, MmIgmary 3gbodmgdmmdalb dma 3308
803393993693060 gb 48993330 bobym3Bogmbamgab.

o oG bobgmdbogm §3gmgdgdab dgbobgd o 0dbs momagbo-
0, 85306 L Jaabn JMBLEG OGP EOYGH PBEgdy3ab Igbabgd smo sfnb
3@ poerga. 533-bLngbaghbds bobsdstionmmB 3gMdsbaobs @ Jobomnlb
LobadoMormmgdabogob 3obbbgaggdom Ga@m8 BnoRbns sv(3nmydmar
LobgmdbogmgdMagn J83wnd530b orag6s, Gs 3nBablb g8babyMgds gb
RMJGM0bs? Labgmdbagm J85adsms MJBFH6ab dmBabssmdmgagos
>bMnm, sbgon J89wgd98ab @a@agbs ymggmmgab o6 g8LobaMHads (1) 0b-
©ngnenb @>30bgBegdob HbGRbzamymesl; (2) s o6 aagh 3Go@ g3l
bgmobngmgdsh gargFomno dmagimdab Raggabogsb. bodsoms-
o G@3gmog 32dmaygbyd $3d-0b bodmdaemogm 3Gm3qb3n, Common
Law o 30obo 235898000 Lgo@ @ gMo bsdsGasmn 1838 5b6amae
309399736935 I@o@gdob 3m83g@9b(300L. 33 LadsGormab oagbabs
©> 33630maMgdol sbmM(309emgd g 3Go@Ggdob myanbmedmEgde s
LabadoMmmmgda. dgbadednbaw, State action doctrine, 337306935 Bg-
263er0ob3nb 3339, n(393L B> GG 3L gndramsgo BrgM-
seyBo JMmbEHmEobogob.

LB039b JoMEdomdn 8nohbyalb HmB, JgMdm badaRormnl 3o6mbawg-
dnmdab JmbbGo@moaco bymsdbgrmggmmdab gsbbmengmagdabam-
30b Lobgmdbogm J85@a330b rawagbs byma(s o6 sGab sa3oemgdgmn.
23 bob@B 3ol AmBbEY93L Bnshbase HmA 33 JMB RNk MoMymas go-
8mabgg3ms bagsMm s 3gHdm bggHmgdob smMggeb. sMbgdmdl dnfowa

0030bgPmgo0L g5 3397m0 byggm, Gmdgmos 56 Nbms Igndrrnomb
3MBLGnG (30000 @5 o6 MBS ©agJ33mgdsMMb JmbbEndyz0m® 3mb-
Bmenb. 335b0sbogg, emJBH0bs 3ogoergdom gacm 80 Jabos@linb
Bo@oMgdgmnd, gomey 39fHdm LadoMomoab 306856@gdss Hmamei(y
Bg0@Faeamabs o 36gd0cnb"” &

3mbabssmBrogagod sdMam, Mbes dgz0bs@Rubma jgFHdm bgggtim,
EmBgeoog mognbiygammn adbgds babgmabogm bywsdbyrggmmdabsgsb.
03 06 gb EmJGHNbs Bagsmemam, 8mmbmgbs &m ,mgogasryfn
Loomn mbms Rs@omgb AobmdMngn 010bsLBMGMdal JoFHmdgdda”
353030RIdmes y3gms 9g80b3g39g, @ 8obo RoyE3oEmds gmb-
LENGYENL EIHEggzeE ngbgdmms 3ohbgymo.

8 sunstein C.The Partial Constitution. Cambridge:Harvard Unlversity Press, 1993.
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3by36s

B396L 8ng6 a96barmme bsBngg Jggyo6e3n 80okbg396 Hm JmbLEGn-
SIEOIH0 gBmdgde o6 gadmyds Fommgdaergdgdl 1Babydwbab
396G dm 3063b, G538 3mbLGoGaonn Ngmydgde ymggmmgal dga-
dmgds 393mgnygbmor 3gdm badsMomgdMagn 3obmbab bodaMbmba.
State action doctrine a335drmggh 3gbodemgdmmdsb dg398mbama (1)
Lobgm3bagmadMngn J3gEgdgd0m EIMEagPNS o 5Ms ab 0bGgAgln,
Gm3gema EdEImes JMbbEednEonMo badsGomab ogH; og sbgome
3MBLGOGN GG 0bGaFgbe eGMagYmes bymobygmgdob mMgo-
Bmgdab dog, Imgdgregdl 3Gy bdg3ns Am8 LadsMmmol oMmgggab
BodB0 LG PGIEmos. (2) bogmbbBndnEom babodsmommgdab
8096 1b@s EIEILEYHEIL o3I AbGgMgleb bamymagab bagyd-
geoosbmdo.

235Lmsbogy, 833mogofgdn 3oMammibym ©ebjgbodmy nmosb,
533-b 3gBdm bodaGmeab JmBLEGEGP3PMBomadI300b boMobbo vg-
Hm Somormas, 3oy gb oGab Jobomobs o 3gMBobnodn. State action
doctrine 06LE0G (3090 035rmbadAHboo Jgadmygds goagdaen 0gbob,
Hmamig LogFHom badoBomab adnboGg@o 3mBLENG Y30 PG ymb-
&Hmrobogsb, 08 dgdmbggzgdol aofms, Gmugbsg Loddg dggbgds
Lsbgrm8B6ngm 8mg8gmgdgdnb God@0b amagbab 93 3o bagammgdsb.
2L Ladmgamodm Lobodsoermgdb Moomgdl asM339um 2J(396& 0L,
80 39dm o330l 33680emzabal 9brs 3ndsormb v@mmgdgdnl bnbdg-
3sb Bbmenme LyMombyemn badBomorrgdingn 3GmMdrg873nb >6GLgdmdab
3980b3g35930. 233-b mBgbaglio babedsGaoemb State action doctrine
a03mygbgdoo g23mdmbros aomabygzg@negdgdo Hobmdng wmnb jHnd-
065(305b006 ©535330Mgdamm bagddggddn, emgnbsmgol sj@momnGos
3mdrmydgdo s 3ogdatgdamo bomsbsmm LadsMomydtngn 3Gm(3g-
oM9dnb (330Lm6 ©d bogyzeb Mmagabyymgdsboob.
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1. ogmGod bgemobyaymgdeb 3gmas
n330bagom bogdnsbmdatdy

borabygmgdab ©56560rmgdabs 360b(3030 a9ndbgde
Lobgmdbogmb  Bo@gFosmafo  gpbdangdab  Ls3Bg3Mmze6
ogmgel:  Jobmbamgdmmds, 83sMmggmmds, dsGomBbagmmgds.
356mb3rgdgmn, s@Bnbal@Magmin, Bmbsdstomy  @mbg(30adL
09396 Lobgmdbogmbagsh, s3wgbom mnmmynmo msgalb LggMmda
LobgemaBoggmb bgdab 3gdLMHmegdgmos.

3°bmbdmgdgmo  J3bab  23LEAIIGIE  bodsGoremgding
BmMdgdb, OmBmgda Mgy meigdgb  dMsgorm  Fg8mbgggobs
©> 0brogogeegf@ dpamdsfgmdob; bobsdsMomm, (3semzgnm
Jgdmbgggedo Logobmbamgdmm b6mEagdob bLagyndggmby, Swagbb
(36md 96 Lomogm wmemgdgdbs o abGgegbgdl. 38sGoggrmmds
SLEAMEIAL  LodsMomgdGngn bmE3gdnm  @abobym  ©3m(30693L
dabogob Bobaggdgmo LdmgMgdab gomaemgdda. asg3M3gmydgemn
Jgbgpmadon, bmasmor 3dGomggmmdsm Wbes  dngoRboman
babge8bogymb dmgemo badBnsbmds, Ga(3 36 Fgmab bs JobmEBLYdemm
© bobadsBommb gnbggngddn. 3dgmsb 308mBrmnbaty, omggmmo
Lobgm8BogmgdFngn 5J8gdo cmsgobn Jobssbnms ©d GmEdnm
ogmgo 396mbgdam, s80bab@osonm 5J@gdsm mo bobsdatomemm
30064398 0ergdgdow.

3gmMg  gmabggelb Jgmebgdaom, Jobmbgdo s babodsGHomm
asoby33@0emgdgdo ymggmogab s6nb Labgmabogmb Hbgbogbmdal
0d@gd0. 3o6mbo 2agbL LadaGimegdtiag Bgbgdl, LobsdoGomml
3o@6y39@0mgd>  gmbyMgbgre  Bgdmbaggsl  3oo@sMgdl
23LEMoJB e bmAnlb 393 mo 9dagotom Byzadb dob. g.o.
bLobgmBogmb 33@MG0GIG0b dormom s@agblb 93 dg8mbgggnbs o
3oLoob @o3o3dnFgdam LodsFMomgdfing 39ma3goL, Mmdmgdag
s@noMgdmen o Fgornbdgdgm 1brs ngbgb. ¥

060356g0boab ©a8mmgnmgdgmo bymobgmgdab IGmgdo
436036 jdornmzeb dm@darnb, Gm3malb mromggero  jdacmabogob

7 Ennunex I Obwee yyeHve o rocynapcrse. flpaso coBpemeHHOro rocyaaperea. T. 1
/ Noa pea. C. W. Teccena — 2-e uaa,, ucnp. u gon. — C-N6.: U3g-e H. K. MapraiHosa,
1908. 309-316.
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Aganmofegde Lbzgdeb 8mdGomds. gblngdab bm&GIsman
mGa360bo30d Mbms bogdmmgl “checks and balances” (dgdmBEIgdo-
©335mobbgdnb) Lob@gdsdn, Gm3gmo byml gdmab (3oeygae
IBmMgdL, aognmgb 3obmbal 8ngH asbbodmaMnmo LggHmgdab
a0,

393007mBgG0gmbob>dFH0m, bd3obmb3rgdmmbgmabngmgdsl
5J3L 3mbgdMngn 3oMaGabmds bymobageegdob Lbgs IGmmdmsb
3085Gogdnor.  3o6mbB3mgdmmmdal bHmibowb gMmsr nae Joma3
BGm g6 M3ahedgbmdab adgbl bbgs §nbj(30gdmsb 8ndoMogdam.
5@3sbAmgdamn bgerobagmgdab 3absbe 3obmbgdal dgbMamadss.
LobodoBammboeb  3ndsGmgdom, GmIgmni  FmBmrgdgmes
3obabm@gngmmb LaBsMmormn, gb Mdgoboegsr Bomgmes. LEmMge
a5338mbgd e gamby bl 368mbo@ozms 3mb@ gL jogb dggabgds:
23mbo8oMommy — gb 8memodsMogg Jobmbns, 5308m8 856 o6 mWbro
aseambzomb s bn@yge-boGygem bes dobromb sb. bobsdstriomm
3God@ngd 3mmed Ybms aygmb v3zmymo, 080§md, Gm3 oan 3Fnb
3o6mbab §gdb@eb BabBo a98mygbgdab Jgmgan”. 23 3IgMHommadn
ogoor abaeenbdo g smnatgdmbgb demgdb@mbob M@ Mabal,
608 LobodoBommms orrgdnmadss, 26 ob Gmd a0bsgnmaGmb
sbommn LoBsGmarn, M3y ©an(3396 o 3963sG@mb dggemn.®
LobodoMommb  Bogemn  bogdnsbmds ¢brs  308m3mnbatigmdogl
356mbnob. LadsMmormgdGngn babgmdbagmb 3mbizgaos smnsfgdb
396mbal  Bg6o9LbmBab  nmgsb. 3mgbom, 83sMmoggmmmds
doramabognmgds bmEgogmegds bodsGowmgdfoge bmMdgdob
baggdgoerdy.

®ogobggsmo bygdasbmdab 3gmdbmmmege Gomamgdo asohbas
dbmmme  Logobmb3mgdmm  bymebuaergdeb. g-mmmednb
(36monmo iMobol Msbobom, Fob Joemol Joom admezgompdab
35Mms,  ygomogMab  ao3gogds  Jgmdmos.  3afmadgb@ob
Ly3aPgbgmmdob omgs grmag VBE™ sdmag@gdl  ImBnGoue
LadoGormol  30gemgbob. IoGmadgb@olb bgbogbmds mMazeom
dgndmgds s0bbbob — Imbogonmem s byasGrmmam: ImbaGonn
396325900l obobBom, 3oGmsBgb@b ymgzgme sJ80 B3oMhmdmeo
wbes  0dbgb  moEgme  BmbLodsmomgos  BogM;  bgas@onn
3063568gd0b Mobobdom, oMogab of asshbos w@emgds, 3s8mbygl
326896 Bob 3B gdab LsBnbsomdmyam bm&G3gda. Lobadsthommb
LoBoMaarmdg8mgdgmgdnmo qnbg30d Gadmybam 5Mnb dgmagLbgdama
3o@Bmodgb@ob  bgbogbmdabonb? o8 mpdol o3BMGoGgBnb —

88. glekstone, Commentaries, 1808, 407.
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3mmmgol ggobgdnm, gb Fvmmme gloe Jgbgmgne Jgndmgds .
3mag39hggbmb 3GmAmgds@nMo, Bo3Med bLnbodwgomgdo gb by
LEgmNsEa(y 36 5Mab. abamabob 8mbadsMomygdlb +6 goshbosor >
26 (300bm396 9P gL bGG NG 30k Ira@a20bAgbobgd, Intajom,
La3oGdgbGm 53dBgdL gmdmosm a09d3mb 3Gy(3996@ 900 s
dmbadstomgos 80y Rowagbome bbgs LydsBorgdngo bmMagda.
33335M0®, dmbodstomgms bojsbmbirggdemm domomamads oMb
©53308gooMgdgmn  byerobygmyds, Gmdgmon bmMEngeoegds
3o6m0336@0b 096b8MBnms s JMBGEMmNn.F

0530bgPomn bdg8nsbmds 3560bodmgFgds Bommme LagFHom
0b@gBgLgdob dmaobmgbon @s ofs GmBgmedy  LIgoSYGn
badoBanmgdFogo  bmM3gdam. boBsmmamash  ©3353306gdmme
567y bLodoGoxmoo  Bgdmgomns  abgon  bagdnsbmds,: GmAgma
bm&(3ngmyds Babobbom ©aagb0e badsGommgdmng
3ornegdnmgdomd  gbobFgmgdme. csgabygomo  Logdnsbmds
260l mmanjfsr 3nfggmo, Bo68LBAY30 @ 363babmgMgme Lbgs
MG306mms L338056mBnbs. L>J80s6Mab MsgabangEgdal ygamady
©oEo dm3gmmds dobaggdgmo 333b LogebmbAmgdmm LggFmb,
Gmdgmog  0ogobn  3nbgdoo Bmambmgb gomga 3ob. om8e,
356 3397mbomo, nbay Igdbargrgmos bagBmsdmmabm 6mMagdnam.

LadoGoommsb ©d3o3d0Mgdaemn bogdnsbmds, 36+ Ladsfammom
dmggs, bmBgogmmgds 83sMmggrmmdsbs > LdboBsGommdan.
396mb3g3mmdnb 3GmaMHgbofgdab gmbdy d(3nMirgds megabaygsmn
30ommggmmdol goMamgdn, ondEs Jgpdemgdgmos, Bommasbor
2937993990 9356mmn  ab  3obmb3rgdmmdab. yazgmedy domome
batobbombsdoFHmsmmsbms j93306gdaernbsJ3nsbmds BadmAbogds
FHEnmBbogmgdol bggMmdn, Gmdmob bL3ggageggto gmGIog
= LoboBoBmmm  go036y39@0mgdgda  ymggmongob wbms ogmb
Lodomomgdfiogn bmMHdgdab  a08mygbgdal Bgmgao (ormggmema
93:bgggobomdn. by GmB, +BEghm bddsGomgdfngn ®ag0L
30©36439@ bLoboBoBomm 5J8b, FmamE @omom bLogMigbsg
o6 wbos dmn(zageglb 3mbadsMmamolb osgnbygsmn dobgommgds,
o6 8g9dmes Boommb bLagbgdno ognmbgdacn aomsbyzg@amadnl
boboson.

6539bowy(3 Jotamibyme 56 bws aymb, Lo 96mMbImgdmm
bomobagymgdoboob gMowm, Lbgs  3@mgdab  LogBnsbmaals
@RHamgddog  >mdmRbrs  boFdnsbmdnb  megoby@mgdal d603g-
Bgmmgabo baobba. smBsbamgdgem bymabagmgdsdn dmsgGmdab

8 poilok, Essays in Jurisprudence and Ethics, 502.



120 Bmg e 9300659396 dmbododaonenggdo bodsGoaemb

Immo@ngs, 3GomEGoGg@gdnbs > 0bn30o@ngzgdol 3o6LsbmgHs,
Jorgdolb  JgMRggzs  2GabmEmL o oMal  mbyMgBnbgdama
LaBoBomgdBogn BmRIgdam. dmogMmds, GmImolb bLogdnobmdagy
domosbo Jgdmgnmon 0gd63dmms Jobmbom, asbrgdmms dbmmme
3mmo@ngga JodgFs. 8maghmdal Logdnsbmds, asbbsggmmgdom
Lagoigm 3mma@ngsdn, bdoMow oMab abgongg msgebyggscro,
Gmgmeng Ldobmbargdmm Logdnsbmds. s3mgbow, 3dsMaggmmds
3G5bEAmL oM sGob MdGMaemm sebfgmgds, 9gdobognfin a03mygbgds
LagMorm Bgbgdnbo.

o 399bgds LobadsGmemmb bogdnsbmdab, gfen dgbargeom,
dg0dmgds  3maggh3zgbmb, Gm3  oogabygsmo  Lsd8esbmdnb
3m9396@3dLb o 3goEogh dmbsdsoremob @mbd(30gdn, Gm3mab
o0@Mbadnon  93m(306s  (3oemgggme  dgdmbgggel  aswebygzg@obsb
LadsBonemab 3mb gHgGnbdo3nas. oLy Igbgrenmgdabdbymzgmmdnwsb
%Rgdo> ab gotgdmgds, AmA L 3obmb3rmgdmm bymalygmydol dngH
3037600 6mGH33d0 Bbmenmee s3LB Mo B gmo Bgbgdns, GmBegdng
wdgornm, Ggorm® badmgormmdob o6 J3bnsb, 26o8gm dmrmbmggb
a8myjomgdger dm@Bogzomgdaee bod8nobmdsl, Goms mdogdd gt
Bramasmgmds, Gm3mob  Bnbombggomaz 0bobos  Bndsmormea,
9dg9Lsd3890mgb doo Bmobmgbgdl.

bobgm3Bogm J36ob 23LEFMoJGMm LosdoGoemgdfng bmdgdl,
Hmdmgdoy AMogamRgMoEn 35dmygbgdnbes o nbrngnmgsrm o
8amdsmgmdob  IMgammofgdsdgs goomgmoemn. o1y doFoem-
3Lognmgdol 3ob6bmA(309egdolb 304396 396mbal 3ydsbogn™
3°0mygbgdodmy s 8mbidstormgl @  gd6gdmmo  sMsbontin
»ag0bgmgds,sbym3gdmbgzggedndgaggdemgdmms, obsdmgnmgdnm
393300730mobBobgdnbs  ymazgmagzoo LoBsMomgdngn  @agab
dgmgar ©0 LobodsGomm  asmobygg@nmadooms gMmBsbgmmsb
B0baomBegamdgdag Logbgdoom Jgudemgdgermn 0gbgdmms. doasd
oMordbognmgdob  gobbmM(30gmgdedn  ofab  oMsbontn  Bg-
bgdoor  gsbbodmgFame gmgdgh@n Ig8mdBamgdabs, dbmerme
Boonmdboxmergdob  3Gmgbdn  Bgademgds  domosbo  a0b-
30ooMgdgm @ JgdgEbodpm 0gbgb  LodoMoengdingn BmEds
osg0bo LHmmo 3603365emmdnom. 3mbsdsformg 58335Go@, >Gab
©33Mm30m93geme  BoJ@BMEn  LadsGomolb 306300330, 33sb
356y, 13653geMmgg LobadsGmmmas bog3036mas gsbnbabmgMgds
356mboon  omagbor (36mdorr PoBamgddn, Bscn msgabymsemn
dobgemagdom, Gmlgmo  odgobo  Fobss@boo  Jgbadsdnbns
dsFoggmmdnl  mAgobmms Lo g8nobmdabs.  bobsdsGmemmb
bogBnobmdols, a06bbgoggdno omBobEHnmgdgmo bLogdnsbmdnbash,
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> 305hbos  abogzoo@ogab y@mgds. BmbLaBsGomgb  Bgmdmns
Jg9agb oagabo ggbd(30930b 306bmE(30gmgdal, Jomenmm 3nbasb
©59m30@adgmn 35M9aobo §odGMEAgdob sGbgdmaabob.

2, 3mbsdsFoeng > 396mbo: @Yo oy Eodmman?!

0b6339eMmzg  LodeMomolb ;mgmMnsdo  JobmbabamBn ©>8myo-
©adnmods dgogemsd, 36 Jofgs bobns mogofae ab Joogsbron,
ooz ImEymme ogm sy Lo8sBmmob 3Gnds@nb 08 Jomaa
BOEM 32DoMRs gL G3bwgbEns. LsdsGamab 8nbbor godmsbomms
babgemdbogmb a0M 3397 Endo@ors. ngbgmogem JmmngnjoEanb
3°35mgder0 3Gm(3gbabs, Bsmgmos, Gm8 3wy Junbs @s 3obmBab (36530
396 gaMogL B0y ognb3Amrgb(30ol. badsMaomon gsbabamsggb st
babyedBogmb bymobygmgdolb Bagh a3m3gdnm JobmbL, @sdgm
bbgs Byomgdl — babsdsFHomm 3Gsd@ngob, B3gmmgdgdl, emd@Hnbab,
gbgdnon  LodoMormal  3G0B(303g3bs > d@sBNBAL 0356968
DBrg698L, MmBmgda(y 3gadmgds 36nd3bgmmgbor aoblb3ogmgdmmb6
3°6mbnbsg 6. bmzomenmagands o GgommnbBnmBsnn@nbdGmrgbnsd
DBEM 03300 aodmboggb  3obmbobowdn MIsGng3gdnmmds -
badomasmo oo o@nb avagngagdamn Jobmbasb. 9badsBnbaw, Baby
3mobby  Bo8mnbas  LOLIGsGOEm  baBsMmardgBmgdgmgdal nwgo,
Bm3gma(y 8mbs8aormgb 560gdgdl gaitm mor Gmeb, gty Jobmbab
3963368 gdemal FAmeans. mbadsGommy omat b ,Robmgbogn?,
bomabggmgdal 033680, Gmdgmng  3gdsbagmfom  axa3gdb
3mMB3MgEnm d58mbgzgzgdb 3obmbab 8mgdgmgdab J39d, Hma 583 35Gom
doommb 3000693980 ds. gRMm ©s YgHm 330 ombam 3sb gbnggds
FOnm @38myJomadermds 3obmbab §gdb@msb 8nBaGmgdam, 8nbn
oo bpgds gucm 3Gogfn @ bads@Gom, Iabybablagdmmdag
ndGmgds. o3sb bgenb wBymdb 6. oghagabgdmFn  bmEgdo,
33LGodBnm-Iggobgdoon  JGHaGgGandgdn, Gmdmgdag  Jobmblb
960gqd76 356:mbodmgMHgmmBob @s megnb magda Bgnzagh orsgobimgaemn
Bnbgmmgdal  Lobjaeob.  Lobadsfomm  gemsbygg@aemgdab  of
dgmdmns 309 Jdmb bojobmbamgdmm 5480, 8oa@ed 8ol dgydmns,
860336gmmmgbom Bg(3gormmb 8nbn Bnbosfbn 2068568 330L abom. o3
035embadFnbom, Jgadmgds omgzob, Jobmbe ©3dmyomgdyma brgds
3Mg(39096@ Dg. 39685G@ds gEmbgem BnMBa@ogmo 5J@ob 23> o 08
3ooatagynbs go6oaMdmab o6bgdmadsl, 1i3g «9g33emaenn babna®, g.0.
0dgbb 03 DML, GMIgma(g doggs bobsdstoenm asabyza@ommgdno.
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20335600, Jo6mbo bogds Lobsdsfomm 3Gsd@ngnl mdagddn, bmenm
LOLEBSFEM omgdL Fohom Jgbodmgdemmdgdl, Goms ,dgobBbmMmb*
3°6mb3rgdgema.

LaBaoama gocmogobagmms Jobmbab 2dLEG M@ Mo Brn@8gdals
©R0JGoGnbogsb.  mebsdgmBmgg  0nMmebdGumab(3es  smnefgdb
LaboBsBommb  LoBsGHosmdgdmgdgrmgdom  gubposb. @omas
MM, Imdzgmgdamo Jggombgoeb - J36nsh dmbiodoMomggdn
boaoﬁmogb? - 30370330 YBe™ oy ©> BobromBrogamdmng
Lagombl  LobadsMmmm  LadsBomam3gdmgdgmgdab LobmgFgdab
dgbobyd.®

BHB6amm bobadoBammm bab@gdsdn, dombyoogom ba8mdomadm
3Mgjbob 3g-4 8brdn Bm3gdnmo gdamgdabs - FmbodaGamgl
36 Jgpdmos, oo odzob Logdab asbbamgsdy Fgbodedoba
3o6mbBab o6 o6bLgdmdab, dnbrmgobgdabs @y oMb B8smabmdalb
Logggdgemom, 3onby 39  RoBmyomadms  Gfowmngns, Gma
3s5bgobomma  LaboBoBomm 3Mod@ogs bLodoMomol bo8rgam
Bysrmm. 3mb@Momandgb@ob Loboo Bamgdyemns 030l ogdds, Gm3
9L 960605m3mgagds bgmobygmgdob ©ebsBammgdolb 3GRab3adb.
dogbgrsgom 230bo, bsdyzobo L3gEesmab@gde bomsgmm bmosh
3mbobMgdoL 0dob @momdody, Gm8 bobsdsBomm  IGsd@ngs
360b badsGomalb Bgom, oaMs8 8sob3n bgwsgzgb goj@mAb,
GmdgemnE 3obbodmgMogh LsdoMamab s3@mA0Gg@L;’! Lbgsbo
8oL obobosmgdgh Hmam@ (3 bedsGormab ByoHmb. badsomasbos
98303002, MM  LobsdsFomm  asEobyzgdomgdgde  oF
Bo60maagbab BgLgdl, Gm3mgdoy Bmm3gb bLogomegdnmm
ogGoEoner domob, gobogaba o6 wbws agmb, asrs 3GmzgLadn
8mbobnerg  8boggdabs, 03  Lo®yogegddey  go, Hmegbsg
babsBatorenm  0BLGoGnGId0b 0gMsgonl dsmom, Jgadmgds
o6bgdomn  bgasgergbs  dmobeobmb  aomoBy3g@nmgdgddy,
Gmdepgdba 0mgdgh @adsmn ©mBob 0bLE6E3Egd0. boBs@meal
430me ©3%3d0 dmbsdsfMormol Gmmos Jobmbob 308mygbgds,
8obo  0bBIAIGIGO30S, (3oMogmo sanmgdal 353Lgds, dabo
3°3mEbmgds, gosbomasdAmoggds. ombgmsgorm 08abs, Hmd
Imbodotonerol  Boboss  obmboboedn (msdgnd8mgdsgds, dobo
359mygbgds s 0gn SbFnmgdb smzemgdgmo ©s8533380Mgdgmo
Bammob  Goeb  ogBogogmo  Bgbob  godmzgdsbs s 8ab
998930 dgbHnemgdol dmEob, 35b brbsdmgnmgda gadmas doba
bogodomme aobed. 330Gm3 YFHMNngGENM3s bsobmbIgdmm ©s

% Fridman, limits of Judicial lawmaking, 1966, 212
9)- Carbonnier, Jean (2004). Droit civil. Presses Universitaires de France, Collection Quadrige.
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boboBoBomm masbmgdb ImGob Dmaxg® amgdb JoGadbenl
bobosorlb. Bnmgdgmns, Hm8 56@oambobdn 3obmb3mgdgmbs o
LobodoMomm  3Gogd@ngob dmMob  Boggmagbgds  badsmormab
amBdomgdob 3Gmagbde sg@emgdgee Imgmgbocms Moggbgb.?
38 mMgobmgdl ImEnb MmImDo3nnGEmBob c0bsdMom 3gndmgds
FsBmyomadmgl 006083G:mImmdabl gGongHomdgda.®

356mB3gdmob Bgaogmgbs dmbaBaBamydy, GmBenab Bnbas(y
BgFommdoon  Ladsomalb  bLob@gdgddn  gdystgds  3obmbols
359mygbgdol, ogomdobozgdn gogBos, 3oaMad 28 Jgdobjzgagddo
>9300 989mm0s @odYLBYBS, Fmamins 8mbadamomnb b5dmJ8gmgds
Jobmb3rndgmby e, 23obomsbagy, Mmamns 98 wgebabybgmmols
godgos.™

Imbodomamggdn, gobsosb gRobydesh mbyGg@uem  Mgo-
mmdgdl, o3bgdgh  3obmbmgdemalb  boangengl, 3968562396
3oL, 3mymmdgh nbo a08mygbgdol obarm LoBmsomygdsb, bInGow
99md39r0dgb 39bmbArgdgmdy, Amdgme adnmgdame brgds,
8mobeabmb  LabasBoBommm 3GHsd@ninb mggomndgds. 3Gog@ngs,
oogob dbMog, bdnfor ombmgb ovgabo  3obmbgoal  Bnmgdsb.
Lodmemm %3330, aForagen L3gboby ImdBame ygaems 3afn, sby
o079 abg, bgenb ¢Bymdl badoFmemgdFage Lnb@Gg8ob 35436ab.

Labodomoeam  dabgrnmgds bdoMo Bgmogbmgds Gmame
Lodooomdgdmddgmgdab @m@ds.  LobeBsmomm  dnbgrymyds,
obMsgmob  bgbsgba  bsbsdsGammb mogdrmmdsmob - oGmb
doMogab - dggobgdom, gbss bobsdsGommbomgol 8n(3gdgern
q@engdedmbomgds, assjgomb oMRgzebn Go8rgbndy Jobmbaga
3gbodemgdemmdnmab.

B30 babadoGaemm bagdnsbmdoli8abdamBg bntin ngm 358mbaggs,
Am(30 Mbos 398739998065 oMhRg3060 Ag8a 8mddgmgdal Medrgbndy
336056@L dmEnb. 396bgobs o @ndGob 98wy >mdmPbogdmms
33076087 Igbademgdrmmds, AmBgmmegaba(3 yageme Jobmbagin nym.
Fmame 9bmd dmnd3gb dmbadsomy o8 dgdmbgggedn, Mimmgbags
2m3mAbrogds  LadoMomgdFngn bLoGma@onlb Babadg, GmBgmbsg
2%ondg 8980 3obmbogfn 30moBy3g@s 9JaL? 8mbsBaGmemab sMhgzebo
3960boBMgEgds> 8nbo bodmbadsfmem gammbmgrae, Gmdgmogy
260l 3abo 308maremgdebs @ bmgmabyrggmmdab 3IGmen@n.”

36mg. ©930bo 3onRbgams, GmI LogsFm Rnbmgbnge @Emmdlb

92 Malaurie, La Jurisprudence Sourse de Drolt, 1965, 423.

% Bergel, La Loi Juge, 1977, 321.

% ’Interpretation per le Jude des Regles Ecrites, 1978, 133.
% Barak, Judicial Discretion, Yale University Press, 1999, 43S.
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dnbgmemgdel, Gmogbs 8obo  domonmmgdab  g0b6bmE(3ngmgdab
goaemgdo odmpggbh b owgabygmgdslb, gosygomb  o@hggebo
8mddgmgdabs oy M8mJ3gmgdab Mo8rgbndy 3oMNBBL Jmnly™
Gmbore  ©gmGobo 53830393, GmI yzame LodsGoemgding
3Gmdmgdsb 5g3b gfon s Sbmmme ghon LBmGo aowsbyzgde.”
36Gmaq. L3n@o dL336os, GBME Mogor LobodoMonmm dabgmyegdal
2@badmds 603bagh 03sb, GMI bLodsMomgdMng IMMImgdob o6
355R60s ghorgMon bEmMo a0sByggdo.”

35063 B0 560b LabsdsGormm Babgeyergdal Logsbn? 3nGggme —
gL 560b oG gd0a. babsdoomm Bnbyreyergds 23macRggl BoJ@gdab
9Gomdmomdoeeb  0dob, Gmdmgdag 9gh3gbgds  s(Eemgdmoe
3mbaemagd@nb 3ormobobyzag@or;dgmmg bggMmofab asdmbaygbgdgeme
Bm&3ab  IgMhggs. oogo@ bm@dnlb dagM  asogsmnbBobgdymn
Lbgoabbgs Bgommomsb babsdsormm dabyrmgds dgomhggb ghab,
Gmgma Igbododabom 8nohibas; dgbody LyggMms mogom bmMdnb
3o6badmgms — bLbgorobbzs bm@dsGopmo  dgbodmydenmdarsb
9bod33nbo 6mE3al 308mygbgds.

3mba8aoremg Bb3ghn sbyzboms, GmB LadsGmaemn — gboos vdb-
BFoJG o bem@8s o dbmenmm LabadsGmeamb g3omobyggdnegdob
aooyogb 3obmbamgdemab Bgba Logsmmgdyem 348 dn, Gmdgmag
Lodmgommgdal dggbgds. FmbadaGormyg odmygl LodsMmorsenb ob
3906 @5 3MbGaE e gm&Gasb. 28n@m8 dgadmyds nmnggob, Him3
LGB G badmmmm 5380 JHobBormobmgds gmEGBodn, HFmMBgembay
85L 3ab(398L IMbadsFonrny.”

LobodsGmmmm Fobgroyemgds >GbEGEML 3G dFalb s3bmmaGnEn
- Gmamn opng 9% gbms oygmb 3GAn3060b ;ogabygemgds,
ol 3MabEAmL o6 3Gl Jgndmmmsgn. dnbo domms ymggmogob
353m3w0baFgmdl  bLadsMamol bLbgomabbgs 6mAIabogoeb. 8mbe-
dfnmg  @yarabds  obg  Rodmogommods  mognbn  Boamds:
203LmmEHa dnbyommgds, nbyzg GmamBy gmAHE30d, 603bs3b
oo30bnmgdab @obobAmmnl @obsbynbl. LsdoMmmamas s3magab
doombos, Gmegbag 396 gosomsgobyggems om@o8nsba B330bdngMn
83s6nggemab, 6330b3ngMo LaBmgomegm o6 bsdbge@m Robmgbngab,
6930b3ngGo  BdogEmiFedeb  Fgnbompmoge  dnbyrpmgdabogsb.
Gempgbaz 8obgommgds sdbmmagaGos, s@sdnsbo ymgzgmagal
08obxgds. S3LmmyBnGo dobgrgergdd @IYbemdgmo s@mboo.

% Davis, Discretionary Justice 1969, 167.
% Dvorkin, Judicial discretion, 1963, 241.
% Smith, Judicial Review of administrative action, 1980, 239.
9 Sussman, the Courts and the legislative branch, 1971, 247.



bobodomorem dnbgmmemgdab (@obyMypanl) goamgde 125

ob 9gBor o6363L 3oLy Bmgdsb, gomGy o@e3nsbnb bLbgs
6930LBngMn J3bargds. babsdstommm bgmabimaengds sGObrAML oM
bmA(309mEgds ImbodoMamob bydab Babgrogom, Boaad ymggmangol
bmB3ogmmgds Jobmb3mgdemal 6330L Jobymgom, b7 Fobmbal

“ 100

6g9d0*”.

3. bobsdsFomm Jnbyrydab (@abiMganol) gsMamqda

3bmdommn  ©o330Mggd0b  csboblam, BmMbLodsfmemalb  Ladsos-
393md3gmgdnmo bogdnsbmds — gb gfo-gfon nd Lsgnobmsgsbns,
Mmm3gemo  yzamody Gom ymgb ogFamenen  LobBg3bs s
ogGogogm  obMm3bgdob. babiBsomm 3Med@ogs ofolb Byotm,
930ggmab gmamabs, gdbgemabon@n s 98l Ig8mga 3G0b30dgma,
2bammbagbgGn  badoMorgdMngn  LobBgdgdnbomgalb.  Bmangfhon
bodgemag  LodsGaomgdngo  Lob@gds, Jombamogee  LogBom
LoBofmomash  Laybmgabs, omnatigdl 8mbodstoranl  Mrmgdsh
LoBoMmomdgdmddgmgdno  LogBnobmdsdy.  Bsy.,  B3gnEsnanb
bo8mgomogm gmmgdbob 1-mo Bgbmo 533mdlb: ,08 398;bggzgdan,
Gmgbos dgbododabn ©gdnmmgds 396mbal Lobror o6 oMLHdMBL,
8mboBotomgl 398magdalb asmabyag@nmmgds Rzgmmadnomn LsBaGomal
F9bods3nbsm, bmppm a8 g8mbggzeda, Gmmgbac 96 a35d3L Rzgmmgds,
08 Bgbgdnb Fgbodedobo, GmIgmosy ab @8 nEgdms, HGm3
Bg9dmmb 3o6mbBgdrmnb ygmgdem dmg8gmgds. dmba8atornyg mbwms
©5940mbmb  a0mBy39@NnmydgdL, GmBragday  Rsdmysrmadgdgmns
3963568980l GFHamn(3ngdlbs s babadoMammm 3Mad@ngsda”.

badoormab BysFimams Lbgomabbgsazotimdab dngbgmagem, o6
36bgdmdlL abgon agEneommoe BgbMagn, GmIgmay smasgdrs
dommme g Byommb s 9Mc8b033bgmmabam BeBymgms Lbgs
939mmol, 853608 2MbgdmdlL abgomn LoadsFmomgdMngn bab@gdgda,
Los@y gfho-gfon Byom smgds@gds Lbggdlb: orggn bogHom
LadoMoremob  bob@gdnbocgol IMamMo@gGames 3GA3IRIGEImo
badsMoormn, GmBobym-3gAdsbnmo badsGmmgdtngn LabGgdgdo
LadoBonmab  bbgomobbzs  Byoimamogob  smnatigdgb  3obmbalb
D3065Gobmdolb.  Jog®ed bdnFow  JobmbBdn  gmEBgmatigdmn
Bm@3gdn ool 0dmgbom Bmgomo ms SdbEMoJGImo, bdoMom
g0 oMabogdefnbag, Gmd, Sngbgoogom  J96mMbAmgdrmmadab
Lfimymaysdy 8mmdngo BEHMbgabs @s ymEogngo(3nab 3Gm(3gbabs,
396mbn 28356F0@ of om8mBbmy gModmgFion boidsfaba BysHm
bobmasmadting wHongHomdams Mgammogdabsmgal, sBodmB8a(y
wpouglas, The Theory of Judicial Decision, 1983, 109
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AmBbmen-39G30bm0 badaMmmaenn adyrrgdnmo gobms, gb batiggbe
Lbgoobbgs bgMboo Jgggbm. gbos  3obmbab  sbsmmanobs @
bsBsGonenaly 36ormmannl 3Gnb(3ndob gdm@obs, Mama(y MMBabym-
3963563 LoBaFHearm8s sCsd Jobmbal, Amamm(3 badaGoemab
dofamdn Byammb, 56abs j8sGobmds s 3nbn dggbgdab bogommado.
a1 56 5Bbgdmb basgm YHmngHommdab 3m3bgLbmng gdgemn 3obmbo,
LabodoBmmm aygbgdb JobmblL, m3gmag 2bgbMaggdl BLasghb
MEP09HNMBIL (JobmBab sbommaons), bmeom oy sbgon Jobmbag
56 3MLYdMAL, LaboBoamm g3ysfgds Jobmb3rgdmmdol dmasr
3606303930 (LaBsBarnl sbammgno).

BoBommdtng  omnaGgdam  0gbs  sbgzg  LoboBsRormm
3Goj@ngob 860336gmmdas. gmbGebgb® Mo Lob@gdol obgm
33536 Jagyobodoi gn, HmamMazss bagMobagme, NIoGs@gbse
LobadsBommm 3Gegd@ngob bogyndzgmby 39630m06@s LadsGmmab
900 Jonnsbo @G 30 — 230bobBMozogma badoMmamo. bnMorg
LodoGoemab bLbgs EoMagddni Jobmbo MIMommEp 5396mbydms
LobodsFomm  3GodBngob  aobgznmofgdob  Jgmpgagdb. obagg
3603369mmgob Hmemb SbGHnmgdlb Jobmbal sbLbs-3563568gd0b
bgGbadn, Los Imbadstomggdl gdemagem 3obmbab LGodngn®
bm@dsms 0b@gMm3Mmg@o3enb msgabygengds. LsBsFoemgdngn
3963963380g> (39630 — Bggbab 3590, Gmgmbeg LyGos
©89Mmgdab  sBMn 2080569853y Bog®obs) = Bmdmggds
LodoGamab BmAdams 396806893930b 3gbobgd, 36n3369cnmgsb
Gomb  2bEAgmgdb  3obmbab  bGe@agnGmdawsd  ©06s8oiye
36m39bde dmboggebam. bs Jo6mb3gdmmm bmM3gdob Mgsmaba(zos
93°3306@gds oo 20b63RGgdsLs @ 0bGYRIGgGoEacb. gbag
560b 3gmEg 603560 08nbs, M3 JobmBo oG >Gob badsGomgdng
36mdmgdoms  gomagob 3B Mg393@0. B80oRbgzgh, Gma
bedosBormgdfingn  bmdgdol  30635GGgd0b  yagms  bgbo
babadsMormm 3Gad@ngob ,dnbmgd by s0ndows".

adob 3obygem, oy gob a063:GGogL JobmBL s MmamGos o3
3°6356@g30b  ogMoganmo doms, asbobbgsggdgb: S30gbGo e
35686 gdsb — 8oL 6mEMBab 353mB(3999ma 356356:Go3b @ abgmngg
Lagmgamoomdoms sgd3b, BmamMng mogor s 3o6mbagdmm bmmasl;
€293 3063>HGgdob — 399mb350L Losdebme PHEgds8mbormon
mGa00m; LbobodoMomm 3068568 gd5L ~ bobodstormm mEasbmgdn
239079396 gobgom  a06856§ 730, GmIgmay  JMbGG e
Lo 8Lk @ 35330Mgd0cs @S 88 LodBobs s 88 bag8330 8mbobamy
30693nbongnbos bagommgdgmm, bbggdoborgal go Logsmeadamm
369; EMJGFabyemn oby 8g(360nFnmo asbdoMBgde — sMogabagnb
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bogommgdamm ofss, 85308 bogmbbuym@s@gom 860d36gemmds
abogqdo.

3°bmbal 20635 @gdab Bmgmermdnlb Snbgmgnm, smbsbndbogns:
Lo@ygzoboByznmn 356336 G7ds, AmEaba bmMmdal @b s b
GMmod, — Gmam& g By, abggg Mbms ndbalb a3oa3gdnmma; jo6mbal
35635 (3mdnmn 30685F @935 — bmE3nb Joboombo wPHm gofome
96> agbglb avagdammn; Jgboygmgomn a9635GGds — Jobmbob
&3JLG0 20l BoFom s Nbms g33namo 30bMme.

3963:60@930l  bgyMbgdob Babymgn  asdmymaygh:  3o6mbal
@manga 3s63om@gdol, — GmEgbsl Jobmbob sBMab goMyzgge
begds mmangab Bgbgdolb Bobgmgem; afeds@ogam as63oMmGgdsl
= J96mbob JabBosMlbnb goggdnlismgalb 3gyPmbmdom aMmsds@ogmem
Bgbgdl; ob@mMonm a9685G@gdab ~ Jobmbab sBF0b BybBor
353393 3mbyMgEmemo ob@mBagm-badmasemgdMagn
35699mgdgdnb  Igbbsgmoms @ EmMM856Gs@nob  SBsmnboom;
Lob@dnM  3ob3oMBIdoL, - Gmdmab  293mygbgdab EGmLY(
3°6mbab 3BMob mormagbs brgds 0dab Jobgmgnm, oy Go smanrmo
gnfogh aobodam@og 6mEdab gbadsdabo badsMomgdMngn od@eb
bobBgdsdn; Gomgmermango 67 30bbmdMngn a0635iGgdabsl
860d3bgmmmgobos  3obmbalb 3068568 33> o8 bmMInb  3nBEarS6
398m3nbaMg, ndab goM 33939, oy Gob ababogms gb 6m@Bs 8abbscm.

f3gnmgds, Jo6mboa, bLobsBsomm 3Magdngs, 3Mg(3gmabdn,
3o6mbal 35638930 — cnomgmmn adgabgdmGop bymb HBymdl
LodoMamob  GgomaDogash.  bsbgdge YFmngPmasgmgbs s
DEP0gGEndgzbgds  LsBsBomgdfingn  Bysmgdabs.  Ladmemmm
%9330, LodsGmomn 0ddbgds Sbmenme Mgomandogonb IGmzgbda,
dgbodsdobom, mnmas bidsfmomab MgomabogmAcms Gmemo o3
36m39L3n. opMomagmo Bgba, Jobmbn, o8 GgMBabab yagemody
T@EM gofom 360d36gmmdam gbss ,3063356873gmms Jobmbn*,
»3mbadaGomnb Jobmboa", ,LoBommgdMngn 3Gm(39Lnb 8mbaBaemgams
Jo6mbn®.

LadoMomgdtingn  jgomagingdznd  dmngogb  bLogdel  Bogemn
@BoJ@™MdIMngn a0693mgdgd3ab omFnmagm dggobgdol, ascjggmmn
0Gaommnbmdgdnbdoboaggdsb ymb G gdmmadgdombggznbowdn
(dofnosmn  qogBgdobordn).  34bgdFages, Gm3  LadsGomab
Agoen0bo(3nnb 03 3Gm(39L3n FoH3MBL Jggabgdomn gemg8gb@gdn s
3mbadsmomg Gemmdl 838 msgabaamgdab.



128 Bmgme 3300373876 dmbodoonmggdn bodsFooenb

4. babadsGMaenm 3G 396G, AmamEg badsGamab
356LodMmzAEPmMBabs > bGsdamAmdab gog@mEin

0bamobyfo GHsmoEngeo emd@obs 363300 6@L ao60bamagh
GmamBg  JoGombgbingol LGOdompMmdnbs > daMomadnl
1 bGEMbggmymeanb badmomgdob. 3G (39gbG0b 3odmygbgds o sals
©59m3nEgdnemndmbsdsGomoblindog @ dnbyrnmgdady.bdoMsg
Ladsnmabamgob asoegdom NPGEM bognFHms, ogmb BobBIE
3bmdommn, gomMy nmgeryir bEmmymgomo, Gobo dombag,
>mdom, nbgma(z 3gdmdgmos. 3mbsdotomal gombyza@nmgdno,
Gmdgmog 9606somBrgagds 3Mg39egbdL, LadsGomal Lobabdg
©> 356LbobmgAmmmds 8LbggMImor gBaMgds 3ob Go(zombary
39630006935L. dbge LoBsMMImbdg OYAEEMBs baGobym bagdgs:
#3609(39096@0, GmBgmaEg G fab  woGymaamo, dgodmgds
asboglb 8Fsgomo 3gMdm 33dmbgggal 6m@ds. sbgomn BmM8nb damab
3g0drmgds 3Gagoeme 96emb s Y ogBaGHmb 8ob cegobe gabgyen
JmBgdFingo o Lbbgo Yymgdgda. 860d36gmmmgabe baemdgGnemgdgdn
s afdgmgornsbo 3Gmgddgdn dgndeagds dg0ddbsb sbgo bmMagddy
oyAebmdnm. ob  3gadergds aobmgb  Logndzgmn mEGAboge
JM3gMEonemo PRmngAHomdabs o 96356G03LEMMg3nbs. S0 30Gm3
2J3L BoFonmBLogmmgdsb bogydggmo, dmacbmgmb, Am3 ormboay
330 a3m0byzg@nmgds, Gmdgmog 33909680 aobms, aRgb
DB3egegn. !

- 3mb@nbgb@mMo d3546930L Bmbadamormgl, nbgzg Gmami
nbaemobgmb, wadggmoe  ymggmogob  LuMms  bsBsGoremab
dmaMmoemds. 38 Jnbbno InMggmom ob gyHEbmdmms GmBswmm
LadoMmomb s ymmogngszonl Bybgdlb, 3magnsbgdac Ba3mengmbal
93mgob  3megdLgdb. 538 a0Mgdmgdgdds  aoborgb  gzHmImme
badsMmamn 336 3377mo batabboo ao6LsdmgAEmern. 0bammobdn jo
> ymgoms 563 HmBonmo badsGamob Mg398309, 363 3megdbgde
dogme mogobo LEgmymgomgdams s LadsMomnb BgRHammdonn
©2gogdLoMgdol  GmA8am. nbamobumo FoGomBLaggemgds Gmd
6 oMAgborogm (3gomgdern o 3gBygge, bogomm agm 3840w
39896@0n°. ob Bs3mgbn 0gbs Loghom LoBoormolb 8ngH 394360
36939035@0L  ©@MJBFNbsdn, EmBmab  doMnmomn  LoyMrgbo
Lo83o3My ©d aobLodM3MMmMds oym, — 583mdL  AMEIsHon
Lbgarobbgs Ledommgdng LobBg8sdn 3Gg(39wgbG0L Mmeabawadn

19) Cyne6usilt npcuenent / lemyenko I.B. - Bapwasa: Tuu. Bapuu. yue6. oxp., 1903.1914,
401.
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8ndmabarm mogob 33eg3e80.'% babsBofomm 3Gg39mgbGoLb Gmeo
bregds bodoGomgdtng mkabgdb dmMnb gobbbgaggdab bagmdggmn.
Logfom Lodstioumol (common law) mgsbo JaMggmoe Jgngdbs
063mobdo 3mbadsMarmgms BngM (3aemygaen 301g3b mob Laddgms
a5bbaengobsb, 39313 ob aomogoms 533-3a, Jobomadn, sgb@Mamasbs
@ bbgo J39969830. GmIobym-2968s6gemn badsGomgdMngo mygsba
3904360 GmBsgmo bodosGoenb bagmdzgmdy s dnbo badsMomob
dofnodmn Bystims jobmba.

dofoooge  3Gnb@ndn, Gm3gmoy  @dgWe  Wbms 0d6gL
Fomonendbaggmgdob aobbmAzngmadobsb, ghas — 8basgbio bagdggdn
3basgboe Bywpds. 53 LygMom Jabbab Jabsmbyzem JmEENE6& TG0
LadsGormab LobGgds s LgMom LdsMmenb Lnb@gds Lbgembbgs
bgbLb dndoMaogl, LBmMgm gb a065306m3a3b, cogal dbMng, doon
dmenb  aobbbgozgdsl. mnomgamds badsfomgdMngds Lob@gdsd

23300l 356bbgoggdamo 3B 3ob3mmm.

5. 3M5(3310968 0L EMJ@Fnbab Lagndzmgdn

mgbgmegel  mgdbogmbo  3G339mgbGob  bmasm  (36535L
3799abonfoe  3o63:6G@egh: Bsgamamn o6 bsgdy, Gmdgmag
domgdgmos 36 dgodemgds dnmgdaen 0dbgb badsgsmoomm 36 Babab
boboor 8mdmg3bm bsgd8)gdaliomgnb, 96 FMmBmab @IBIsGYBoMm(y
oLGYMgdnm o6 obbbor wbms 0dbgb Lbgs sbsrmmaan@a
°2d®o oy ao0fgdmgds.'® 36 g(3906@ gme LadsRmormn® 3gmagds
dmbodomaomgos 809 a0@a6y39@0mgdalb 308m@sbab IGmzgbda
394860mn ®@s a99mygbgdmmn bmMAgdnbs @ IMnb303580boa 6.
oongdob  yggms  J39y060dn  LoboBsFomm  3Mg3gegb®e 58
o 08 baGobboor grmdb omogob 356639bgdgm domsb. stare
decisis ~ aombygzodm aby, AmamB(3 gomsbyzg@omo agm smg.
369(39096@amn  LodsGomab  LobBg8sdn Laddab abbomgabsb
3mbadsFomg gormmgdamos 3o003oemabBabmb b bm&8330 ms
360b(3039d0, GmBemgdag Bbasgb bogdggddns Bodmysrndgdmeme,
35306  FmEgbay  Lbgs  LoBoMamgdfog  Lob®gdodn  abebo
Bo3moabgb dbmemm 03 dsbomob, GmAgmo dmbLadoFmoegb
3gdemns  gonmgamabbobmb boggosfio aoweb6y3g@nemgdolb a58m-
&o60bob.  0Baemabdn  3Mg30Rg6ENL  EMIEMAbs  a3dmamBygs

12 Goodhart, Precedent in English and Continenta! Law, London, 1934,
% Oxford Dictionary, Ch.V, 1977, 292.
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33o3Mom  bogommpdnme  bobosowo.  blaMsm  0baemnbgme
ImLOBAoggdn goregdamn 360nsb, Inbromb PRGm swM e
35056339 @0emgdgdLb 03 3x3;mbzgagddo go, Bmegboy oMbgdml
Logdomm  boMbB3gbm  Lagydamagde, GmImgdoy, Gm3 o6
3653995@0b Logormmgdgemm ©mJEG0bs, dgbodemgdgmo
0d693mms, Loddy Lbgsazsfore  aomsbyzg@nemogm.  0bamobab
gmggmmo bobsdsomm gommadamns, dobromb gcm Jomome
0966 Joob LobodsGammb 33008390 gdgdb, brnmmm Lasdgmagom
LoboBoMmmmgdn 35380693 gmn 3Gk  mognebo  Bnbobrgm
2509643980r9333065(3. 1966 brmodmg gno mmBrds Jomogoy
130GmdmE 393306 gd g0 aym 3ol 6abs go@ebyzg@nmgdgdosb.
239535 030 PBEgds8mbamns, 35(33enmb bobadsFHammm 3GodGngo.
Lodgemagom babadsFommmas aomsbyzg@omgdgde bagommgdamms
4398mam3o  LobodoMommgdnbamgel > owgee  Ldsdgmagom
LobodsGommgdobomgnb. o1y mAEoN Jsmedd gGHabgm ©sobgLgdlb
oborm boBaomgdtog 3Mab03b, ob asdmygbgdye Wbmo ngbgb
g3gemo babadoMmmmb 80gM, Lobsd JoEadgb@o o6 30693960,
0330309 3593900mb 3oL dgbadadnbn 3obmbab Anmgdaom. 339930
G Jomodol, Mo3ob dbfag, NRmgdsdmbomos, dggommmb
oognbn Bnba goobyzadneydgda, Gomsy bmEdsmndgdmddgmgdnm
Log3056mdadn gRmagsd 3mb3uGgbznsb Bbggb abammabab Ydomegl
Lo 3obMb3Eadmm MAAdEML. 98330M5m, nbarmobuMo bodosMosemn,
Jofggm  Goadn, 3IAg(35036@ame  bodsGmoenos  (case  law),
Jo6mb3mgdmmdab (statute law) 5858 93000 Himmn d30bAns.

3M0b(303L, Gm3gmo  azozorEgdYmgdlL  36G(3909bGEJdnb
©Q5(3350, 9bmrgds stare decisis. 3Gog@&n 330 IGy396GJd0b o330
6 260b FoB@ngn s3m(30bs. IG(39mgb@T0 Logommmdnmms o6
8ongmo 30069398 0mmgds, 3Ms8gm, bogdnb 3o@eBY39@0L 3Gnb(3030,
3mbodoomolb  LaBsGormgdmagn  3mbagonb  5@bo,  Gmmab
Loggndggmbgs b ad3msdgb asmebyzg@ommgds o6 a065Rg6o.
bobadsMormm 30m36y39@0mmgdab o3 baBammb 9Bmmgds ratio decidendi.
Logdol Lbgs Bbaggdb, Gm3mgdo o6 Mab  bogsmmgdagmmm
Lobads@ornmbaogob, gbmwmnds obiter dicta.

36930096@0b  0barrnbyo EmIGGnbs 08ymygds cm0mddab
96493980 (33omgdgdab damBagmdeda. Bombgmsegsm 33nbs, b
0656hnbgdL L3 8ymBng 6a3sbL: MBammgbo LabadsGmmmb (3aemgy
smgdamo gomsbyzgGomydnbswdn 3o@ngnbgds; smosgds ndabs,
Fm3 sbgmn LobedsGammb asmsbyzgdnmgds sGnb 356630633 gma
3M9(3936@0  0gMmotigasdn  bpdmamdn  LobodaMmommgdabamgab;

3o@yg  d@dame  3oraby3géregds  aoboboregds  Mmameg
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Logarrmgdgeme IGy(39RI6&0 J379mamBn LabsdoGommgdabacmygab.
0bamobgGn bsdsMomob bmangfon sfgo mnmngddob domnsbom
Ambodofommgod  3omsbyggBnmydgdob 3GmEuddes, Gmdgmos
dm@ngatgdgme bogdgmgdng J3gybegds bobodstamemm 3606ndg-
330 Ignwen sbgyemo Bemob 3963sgemmdadn.

dmbadsfaery, Gm3gerey Pagmdgmymgb osgeb  gocrmy-
S:mqdob — 3a@ngob3gdnm 8mydymmb 3Gg356@ e LaBsGmamb,
©o03bobyMgdlb  Logbgdor HFymame ©IIMInEYdMmgdab ©o
oy Sbgoe gagmadgerymgs mrgbdy asbrgds baymggmomee
domgdgmn, obgamoba®  LodsMomgdfng Lob@gdsdn gb 0g6gds
B3GNmgbo BsbIGodab Hggmenmzonl Agmgan. '™

6. 65310965 G0l bobadsGoram s 3o30Mgdamn
Lo 3gmaf dMabrgem 39056439803 gdms6?

LoBsoennl  3963006gds  dofncsmsr bogds domsrmn @mBab
LoboBomammgdnl 3ngM. Jgags Gamennb  babadsGommagdaboomgol
“99Gm  86nd3bgramgzabos  9dB9d0b  ®dmaghs, bmmm  bgBoamda
Lobadasaemmgdabsongob  bLadsGormgdMngo bogombgdn. J359maman
Lisbadsaemmb aom@abygg@negdgdn,Gams 0J8smbms,36n336gemmgabas
Lsgd8g30 8mBBaemg baMggdnbsmgal, 3368 bagFom LadaFmoemnl
33533690 6abormn ob o6 brgds. bgasern® LobosdsGmmmas
3°06g439@0mmgdgddo gmEdmmatgdmmns 3Gab(303gdn, GmImgdng
@9933098mnHas Jsor b3ggnarry® bggGman.

oym MM, Gmegbsg  ImbadsMomggde @ smgmIdGId0
3883039300696, Gm3 LabaBosMommgda go o6 436asb LodsGmarb,
2Ma9gm 3208ma3(39896 LogFom Ladstowmnb 3G0B(30373L. sbemagy
8mndgdbgdnob dmbodoGomggdn, Gmdmgdboiz oF LuEo, Mm3
8sn 8n0Rbggmbgb LodsMomnb g84dbgmom. ogbgrogor d3nbo,
LERogin LmnoeyMn 30Mod6gdab @mbby 3obmbalb Jg3gemol
13009 3emmds n8gbam rnens, Am3dmbodsmomggdandymgdmembo
06ndb,  3obdgncmomb  LogMom  LadoMomal  3Gab(303930
LodmgdEMYdab Immbmgzboms wabsgdsgmanmgdmom. emgnbamgab
8n0Bbg396, Gm3 wdsmengbn bobodaGoemb dmbadsMaomyggdn go
o6 436056 bLodoMoamb, dom, wbabofgbam, Pbms a3633003606
2@bgdgmo 3606303930, 3oGg 308moambmb Lo yyosa,

RodmBeo 3nofibggL, Gm3 bgdab3ngGa babodsGmmrmmb dmsgatn

1% Gross, Precedent in English Law, 1977, 114,
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59m3obos oMo LoBsMoxmol gobgomoMgds Bmasom, M3
3M6 3@ Logdgdn BboMggdlh ImMab agoda bodsGoennsbn
(0Bamobalb FgBmbznzedn LrdsGomnsbo s Mo 3obmbagFa, a.a.)
3°056439@0mmgdob dogds. badsBomab 33630:mMB9ds, dgbedadnbar,
©38m jogdmmns gdd@MdAng bogmanody, AmBgmoa(s dgbadadabo
B0l LsbadsGammos Bnbody BoMdmndmds.

369(30096@0b ©MIGFbs ggndbgds gmbgyEeslL, Gm3mab
00bsbdoma Dgdmam8n LabodsGommb zorsbygg@omgds domoda
ARgds s 3nohbgge bLodsomol bmMsm 35653, Lobsd o6 adbgds
3°9993gdema 28537 Lob@gdab Bgdmamdn LaLsFsHommb Jagh o6
356modgbGob sg@ro. oy aomobyzodnmgds aobmgds Bo8ygoebo
39(360g96gdabs > 3Mog@ogmbo agMabGgdol ddogto yHoGazab
Laaobo, wggmgbos, 33dmbaegb 8@ge@g LoFsGomgdfagn bmMds,
30y  asbn@Rggmmds  LaBoboomdmgam  asmobyzg@nemgdgdabe.
2@bgdm3L  3Msgommn  Fgdmbgggzs, asbLoggoAgdom  bLogsdhim
35603989330, Bm(30 baMggde ©23080 3o @gbmdab 0bngndgh ndal,
Bb@om n3mebyb, Gmam&ias Jomn LadaGamgdfngn dmamdstigmds,
gomy Jooebomb  LobaBoGoymmdn agomyn LodsGamgdFngn
6m&G8ab 394365b. 36g(39gbG0b emIEGNbs 33o(3Fem ao8mnygbgds
LobodsBommems ngFoGgdool yggems mmbydy, yggmodg Bdamengbe
0bLEBS6300L 359m 3mgdoon.

asmobyzg@oemgds GmamBy 3Gg(39Ra6&0 dgademgds  aymb
o6 bogommgdyemm, o6 odoxgMgdgrmn. gb  ©99m3omgdemas
350369398 nemgdob 358m3@s60 bobadoBmmmb ngFamjosdy.

1966 Bmodmg mmBod Jomo@d oogh JonRbgzme moge-
380Mgdmmor  sEAnbrgem asmobyzg@nmydgdosb.  8gs3om oge
800Rby3l, Gmd a06bogmocgdam 3gdmbgzgggdda dsb Bgmdmos
3557J3mb od30bn sMHgmemn aoabyz9@ neagdgdo. 53LGGommanb ubg-
Bogbo LobodosMoemm(y o6 onb ©dJIsgdnMgdammo ;msgab SpMHnboger
350564393 0m390016. nbamobolb basdgmozem Lobodotamm go
3o dem0s, Jobgomb mogab Babs aomsbygy@eemgdgdb.

2gb@Gomanl  g3ad@mGoob 3Gognb bgbogba bLobodsGommb
dogmoe  dg8smagbmmds  gomEgdmmnd  onazol  bogmosfn
3°@56y398nmgdgdn, 08 Tgdmbgzgzgdnb aoMms, Gmgbsg L3g-
@ooegfo LEgmo 3gdomagbmmds baoe 3mbsdstoimnl dmbo-
Bomgmdoo  dmobrgbl  B0bs  as36yzg@nmgdalb  Sbmmoigdab.
HmEgbog LobodoMmomm o6 o6l ©393d0Mgdmma Mmagob gomo-
By3080mgdgdmeb, ob Bzgmmgdobsdgd@ dndyggds 8sm, 30bonwob
©5663mbgds LodoMmomnlb bmMdsas 356LodmgFHmEmmdadn ndmggs
00 730G gbmdsb.
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7. Ratio decidendi
(5> baGnbboo 36ab 3509893980y ds 3Gy (39036&0
©3 Amam® 0gg6gdb babsdsmarrmm dob)

3bma@gdoda, Ragampdmog,  @od@mdtngn bo@magngdo
ndgnooo  Igmeimgds, Bgbodo8abom, LobLIsGomm  bamAgmgddn
BOJBHMOM0go gGorngdn Bbmmme dmangfor 3gdmbgggedn dgndmgds
oymb LEmmoop 8bgogbn. EmamEy Bybn, abnbo aobbbgseggdmemos.
369(39@36@0b ©MJGMnbob mbobdam, LabrdsMmmmydn gormmgdnma
3600b ©o0(3356 INb(3n35d0, HmBrgdng omanbormas M@HM sy Hm
3964398035330 5 o5 Babs bagdggdnb god@mBEnge bogmszeob
gGormgdn. Logdgdn — Donoghue v. Stevenson (1932) — 8mbacRgemg
338303003, HMI ©I03OEEY G35 IM3men Labdgmab 8omadob
dggaom. dob dg8mga, Moy 336 @omns cneddnb dogemo Labdgen,
@>Mngem dmoemdo 5dmoBnbs mmyminbab BaMRgbgdn. 8mbamhgmy
3macmbmgms  Lab3gemob 865G3mgdranbagsb Bnygbgdamo bataemab
265bmamgdolb. 8 bLogdgbowb ©ogeganFigdno MMy 3orma@ed
ooBgbs 9.6, IGb(zndn ,dm3b3sGgdgmas bAB3zedg”, GmImol
Jgbododnbomsy  865M8mgdgmds  «bd  gencgsmobbobmb, Mm3
LaLAgemons  BoMBmgdabalb Bobds oMEY3EAMBE8 Bgodmgds  Bnsba
80oygbmb gobdgb, 306(3 8oL nygbgdl. 3Mnbyndn 8mBbIamgdgmos
BEAmbgeby aodmnygbgdmms 36 Bbmeme bab3gmos 36oMB8mgdemgdal
80806 > 96 ndmmEgdmes 3mIblafmgdgmms magao Labdgman
Ambggoomo mmmymnbgdnbagsh. sa., ab 338mygbgdam ndbs Logdgdn,
Loma@ bogdg gbgdmme mgaFgamob 86sM8mgdmal sMEaAMAL.
@goAgamob aob687bmam 856 353mayghs sbama BagmngMgdgdn, Ba(y
Bo60mgdodo B0b aomemadamn Badogn agm, 853M33 @YEIIAMInm
ol dmenm3y o6 0g6s Jbmgamnmsb sdmmgdyme, Mab Jgmaace ghom-
960 3yngamb 5@dmofbrs Jobab oogamgds. s3bGMormnnb Gomyerds
bod4m8 Logdg3n — Crant v. Australian Knitting Mills LTD (1938) — 353moygbo
b98mombndbye Log8gdn — Donoghue v. Stevenson — @>@agbon
3G0bEndn o  3BoMdmgdgmn  8ofbygm  0gbs  3sbLubabdagodmem
8yoggrmobomgab 8oygbgdamn bosbab godm.

mmGEds bgomds sby mbsbosms c9gabe M IergdHmgds
36903006@0bo@30: L3633  dzoragbmge  3dmeBy3aGNmydab
25073930l a0BEYgzommdab, Rg8ogab sp3orngdames ©e3ABIbry
26 dbmemm ratio decidendi-ob ybbEmdsdn, 5G03g@ 0dsdn(y, Gm3
o6 3GLgdmaL bbgs Jgbadmgdgmn bagndgmodo assbyzg@emgdob
bat@oggnbomgab.

3G939006@b  Jgbodmgdgemos, oM dabrem  oMEsdn,
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a53943m ogao (overrule), 56 56 gsnmgomolbobm (dissent, not follow).
3633009580 NG ymgs gmdenns bmenmee domemgb LobodoMormm
0BLE6(300L (rmFEes Joers@obs s bosdgmogom LobsdsGommb).
3Mg(300a6G0L  edgmys  dgbademgdgmos  aymb  JoMeodotin,
JMB3Padmm Loadgmo@am  3oByza@nmgdsdn domnmgdnm, o6
06030, HmEYby (3 sbaemo bm@8s Igdms gz abg, Gm3 dggmma Bm@3gdals
36mofigds mos® o6 brgds, 0brbo dbmmmmE ,05353056 3omnsb®.
gueomgds > ass8sbgaemmlb 3Mg3egbddy, dgndens bmrme
00623560 omMabrngEeob bsbodsormmb.

8. LabadsRamm 3MagGngab Bmma JaForymn
bs3sAoamab bob@ydsda

dmmm  3gFomeedey  Jofomoe  LadsMosmo  LobsdoFomm
3604 ®ngob 308G abs@hnbgdes Lodgmos ngab@ol ,ambogHgem®
3mBo@goob. Fggoombgzady ~ GmamEns LobodoGiomm IMogdogob
Bmmo 073960 LodoGaemgdFog Lob@gdsda? — Ladgmos agfebge
3obyybmds, Gmd gb Gmemo dognnob  860336gmmgobns, dgmeig
g gombgodg — ogm g 26 LobodsMmomm 3Mod@ngs LodsMmmmal
Byotim, — gotiymgnmn Jsbgbo o6 oymzgbgdms, megzobn 3Gbom yo
3gmeag 3abigbo 3o8mMa3bagms Jatiggemb.

LojoBmggmmb  Ladmgdomagm  3megdbob  8gmaby  wmbemab
0sbobBom, LobLoBoMormmb o> odgb Ygxmgds, oMo gzl
Ladmgommodm Logdgms 3sGmmBbogmengdol a5bbmEA(30gmgdady
08 333mbgg3adngg, oy LodsGomol bmMBs oG >Mbydmal, 56 ngo
376mg360s. LobadaBommb 36s 53l TREYdS, PYoHn gL Jobmbab
353myg6935bg 08 ImGngnm, HmB 3ob J96mbab bmEds NbsdsGormme
2B 5M>DBgM3Mngoro dnoRbao.

0833060, gmegdbob @sbobdsm, JoBmbIo bamggbob of-
Lgdmda bLoboBoGommbogab ggbadeb Bmoocmbmglb, Gog odmgge
Lodmbodsorenm  badsFomob  aobgnosfgdol  Jgbobndbog
Fgbodmgdmmadal. 8basgbo Godnb bmE3gdn Lbgs 3MbGNEY6E M
LobB930b  Jagybgdab  bLodmgomsgm  3mmgdLgddoy  azbamgds
(8300(3°M05, bogMobggmo), ogMed Gmamy 3  Jggybgddn,
bogoMmggmmdn o8 bm&Gdsb 9% IJJmbns @omo 3Magd@n gy
©>B30mmgs. 30l 3obgdgde, Azgbn sBGoom, gMHon  Bbng,
oxrnobom  MmMBobym-3gcdsbymmn  LedsMomadMnge  Lab@gdnb
37bgdsdo qbro jgdomm, Gmdgmon g@mdbgds LodsMaomydfngn
3mBa@ngnbdnb ogmmnsb — bodoMmoemgdngn bm&dgdn BgMagnmbdnm
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ogmb  gmEdgmomgdamon; gmég 8bMog, nafdbmds 8 gaoboo
LoBoMmmgdFngo  GGorA(30gdnL  bogemgdmds —  Lydngd&acn
© md0gd@acn 3o6Gmdgdob a98m, bodmbadsBmmm bsdsRorma
Looobommm goM aobzomodims Bggbdn, mogo ofnbo 296 339mmBs
06@m3mmEs8 dob 8ndsGon. 2004 Bermolb 18 o0bLL Boegdmem ogbs
3o6mbo  — bodomaggmmb  Lodmgsmogm badGmizgbm  JmmgjLbdn
©>32@930L  IgBobalb Tgbobgd, 441-g Bgbema: ,bogbmgHgdgma
bagamBom  Lafggdmmdnbob  BoMdmamdorme  WEMNgHomdgdal
Jgbobgd™: ,bogdoFmggmmb  3obmb3n gbedsdobo (33emeemgdadels
396bmA(309m 738y LoboBoMammydads 3goRgAmb 5bsgmagbs s
3mbamMagdmgb ImMabl LozbmaMgdgem bamam8msb ms3ogdntigdnmn
©23950b a0obbnmys,33MgmggdghgHrgbbssmbmmmgdmdmidgmgdndn
©> Loibmafigdgm boamdby 8gbsggomgbs ms mbaMagdemgl
39mbohybmgor gLodsdabe Yumyds-dmgzammgmdabo”. bLyMgomo
396m63093mmmdodn (33emnmgdgdolb 3g@ebob Igbisbyd > bms agmb
Foronmabaggmgdab IghgFigdob nd3gMagogmo Immbmgbs. yggmsdy
3G0dnGogmn  3osbyga@e Jobmbob bofggbabs asmabsbyzgdo
Fg8bgggob moom ma@mggdes, — g.o. dabo asmsnbyzn®ammds
6m@3ab  3MoALYdmdab  Am@ngom.  (36mBomBs  a9M3sbgemas
89(3609®3> 860G, (3968 33 Bam3smgmdal LadsMomnsbs Vbmms
3oM0aB gbMngab g0 3m@Mgdo. 'S

dgomemmmannGo Joamdab asfms, Mo dggbgds ognb
LadoBomgding dbamgl, dgbognoinbagsb o3 760mn
GmAdormmdgdanb aafgdg dgdgbomn bngonb 3Gmdmgds kG jowag
Hm3ob bodsGmomBn oym (3bmdamma dmbogoGamn by jnm@gdobs
©> Bonae Fidei possession-ob (36730b boboo. Gm3ab (30g0emaGo
bodaBmomo dmombmgms baggoigdelb w@mgdeb asmsbazgdee
39633990 @mMdsmamo 5J@gdab mo3gel — mancipatio o6 jure
cession. oy 3o gb gmFdommmd gdn o nymo3mn @obogmob goma(3gds
8mbes 3bmerm tradition-ab Bgboo, 83306 Lo jyodgdolb gmgds
393dgbByg oM gomamomms, 338Lbgzabadgmn abygz Ghgdmms dominus ex
jure quaritium, beem 398d360 brgdmms bogonl dgemmdgema, 3ob jus
quiritium-ob LBGbob omgds Jggdmm Gbmenme bobrsbBmmmmdnl
aboo. Jg3dgbl, ToMmomas, dggdemm  adbgbmM(yngmmgdnbs
3mbgbmGamo o@gge os dbmmmm a06Mgdg InMgdab, oMedge
ogoor jgofodaenn 83bsgmotnb dodstos(y, 353608 ImbgbmGmmn
©3(33% 96 oym bodmemem. mogob dbMng, a33Lbgnbgdgmbeg
Bggdmm BoMgmanbs Ig@odmeigme Ls@Rgmo — rei vindication,

168 Schnitzer, Vergleichende Rechtslehre, 1945, 237,
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oL 338maas3 353dgbo gormmgdyme brgdmmd, ®egdGMYLgdabs
Lo 3POMgds 323bbgobgdrmabamgab. sbgon BramBsmgmds IGgGmEds
LbedHommmee 800Rbns, 3obonwsb sMoggmombnbrrbog 5@o8nsbg0b
359dmman  gbaMagdmeo 98 BmamdoMgmdom @ aodmGhghs
3ogmmor — Loggmgdolb aobbgnbgdno domgdmmo Faemo 13obag
©593(67306s>0. 58 265 JgmnmbobrabegMgdal IsMamabdydabsmgnls
3Gg@MATe g% @30Eym 8smmgnl exception rei venditae et traditae-
ol 806aggds (exception doli-bobgmds) > 830 o@zegme oo
353Lb30bgdgmas ogEIbLb3gdnbogsh. dgdmaa, MmBal Ggbdndera el
3dmenm 3LBemymenda, 3Gg@™MATs INdengogbds g3o8mbys gmoddn,
Gmdgmdsy donmm  edictum  publicianum-ob  bobgmo, Gm8gmda(
©33BgLs  sbgon  JgBobggzgdabomgal  L3gEnomy®o  LaRgemab
bobgmds — pubiiciana in rem action. LoGBgmo 353306 IdmES
IgbEgmgdymo babrob3romdnlb godinob, 283306500,
3gboggonbagob dgbodadabo gmMIommdgdob @o(330L  aoMgdy
39dgbomo 6ngonb Igmmdgmos byrmdo sm8mBbrs 8@ 30(3g MBEgde,
Bm3gma(y 03930 3ob Mmamti(s dgbady 3nMgdab, abggg ggofogmmn
89Logmornbasboy. obg BoMm3modgs 3gnGodamo  bsymocgdob
339500 3mbn@ofymoa Lo 3nmegds, G ndsb gmemabbdmdms, Gmd
33 abomn gmABsmmmdgdab aotgdy dgdgbnemn bogon 3@ joagE
brogdmed dobn Jmbgdal 398amagbyma baboemn, in bonis ejus est, 56y
039923600 3oL bs gmeFgdob sbsmmgnnGo Mgrgdno.

3gmeg 393mie JoMorgmo badmbodaGomm bodsoxmab Bnbady
3obo LagoMmmggmmb Lo gmbb@ngmaom babsBsoemmb 2004 Bemab
21 (993985960b 30006y39@nmmgds. bogmbbBagmzom babsdsGormma
aoboboms  3mbLEBOG I  baGRgmn, bLobbemob  LodsGomab
La3Bm(3abm gmEgdLob Jgbsdadoba, asmenmgdgm 393mbagzq03dn
3830(3909mydgd0L  98mmgdebs s AbMggab  3obmbogMgdab
omdaby dnmgdymo aomsbygzg@nmydebs s, sbgag, Logodmdagdm
dmgdngdal Ro@gogdab dgbobgd 3mbodoMomabogeb Bamadmemo
B0bobBoMo  0oBbmBabol  Jomn  LoLLFsMommdn  gobahngMgdol
236domgol  3mBLEGe@YENgAEmdab  Logaobo.  bLyzmBLENG MM
LobadoMaerml  a0©sBYzg@nmgdom, s Boygmgomms Imbamhgmy
8bo6ob Imobmgbs s 5B yMBLENG IR 0gdbs (36mdnma ad
Amb dmddgee bagdoMmggmmb Lobbrmab bsdoGamob badGmzgbm
J3m@94boeb 290-5 3gbemal 89-7 6sBagmab gdmemgds — ,8mbsdsBorgmol
80gf  308m@sbormo  ®aEagbomgds (Ro@oMgdmmo  bags8mdagdm
3mgddggdol 30bmbngHaw (36m3ob dgbobgd — a.a.) o6 asbohngMogds”
oo 293-5 3gbemob 3g-2 bsBommn  Bamemnsba  LagsGoggmmb
JmbLBoGMEnnb 42-3 Fgbemol 3ofgge 30bJ@esb ndatmgdom;



bobodoornm 3BsgBnynb Gimenn JoFargmmn bodsmonnb bnbBgdsdn 137

385baobogyg, Lagmbb@GogyEom Labsdstommb asmsbyzg@omgdoom,
gobmgs  Lojooggmmb  JoMmodgb@lb, o3 aomebyzg@nmgdob
LaBm@Gongozom 6o6nmnb dabosMbab 3>03omobbnbgdnm,
dg99do39306s @1 Fgg@sbs LodoFmggmmb Lobbrnb Lsdstamal
ba3Am(3gbm gmmgdLde dgbodsdabo (33emamgdgdo > E8s@dgda,
(3 o6 a3bbmG(30gmmo.

23a3060m, bagmbbGo@nzom bsbaBofmmmb asmsbygzg@nemgdab
bogyndggmby aohbms  gmbLGeGmEegmn Yamgds 3nMmgbgdols
30doGm 3mbyMHg@me adnmgdnon mmbabdngdgdal gobooggdab
Igbobgd. bLobsdoMmmmmygdo omabab @orgdnb Bnbsdy — Bgbodsdabo
3Imgbysmmyta 6mMdgdnb mbrmdaty dnonogdom
93mJ3gemE ©gE™M33dnbsc Lo mbbEn@miam babadsGammb BngM
3000Mgdaman 5©ddnsbab Ngmgds, oy 29 bLogaGagmol Bg3bgds
L3ggoommyGo  bodGmEgbem  Jobmbalb  Bomgdedmy  bobodsBmmm
LodoMoromdgdmddnmgdad (36og@nge8) naagmb?!

dmbodsmamgos  Igbgrgmgdgdo  ™F  BsBomom  asogm:
gfhoms  sBFnm, bogmbb@GogaEom LobodsGommb  Jgbadsdobn
3556943 @omgdnlb  bagyndggmdy 333m@oborma  boBngMgda of
9bmd  0gdbgl  gabbomyemn, Momasbey  d3GogMbLE NG
a30dm3bogdymo  36dobgdgdols  goboBogMgdels  ogMdacngals
36 Im3gmens  3gLododnln  Em@Anb  3gBmmgds, GmBmaoca(y
©anbmgdmms, ovy gob Ang@, Lo (BMIgem LabivdsGmmman), Ga
35330, > Mo Bgboo (IGm(3ggHom) Mbws agbglb aobbarrmmon
3333560 Lahngotn, Mobo aowBY39E3 Fomboboe bdJobmb3rmgdmm
m6296mb 3G Ema0@ngss; 9m8mhbrbgd obgomgdn(, HmBemgdds
Lo gmMBLEGOEPGNm bobodsGommmb gomsbygzg@nemgdelb bsgmdzgmdy
398m@s6amnbofnggdoBamdmgdsdadonmgb s 3360bomgb jomgaas,
369 bo3obmbamgdemm 3a3mm8n LabsdsGoerm IGogBngnm dgagbyb.
mB8gmo dbaMnb 30@06y33@nmgds 8ngohboma LadsGomasbaw?

baogomggmmb measbammn 3obmbo LagHom LobsdoGmmmagdab
Jgbobgd smoaMgdl n@egdob bobedstoxmm Bgbaom @sageb, (33-
3 3qbemn): .gm3zgm oednsblb g@mgds odgb msgelb gymgdoms
> oogobygmydemd obsEegem Jnfowem 36 BoM8mBsmagbmol
89339mdno  30Gd306  808sBamb  Lobadsdommb”. ggnghmda,
axmgdab  Ggommobsgnab BboMgbgs s@ddnsbab @mgdoos @
dofhnooe  mogobagmgdoos  @aageb  gatmdnme  ymbggbzoob
89-6 3qbean Lag8ob LaBeGmemasbo asbbomgnl w@mgdol dgbabgd:
gmggeeo 580060 8obo bodmgdomagm boboomal gmmgdgdobs o
8mgomymdgdnb, 6 Bobogab boMmagbormn bLobbmnbbodoGmmgdcnga
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3MomEgdob  Lagyndgmosbmdob  as3mM33930L0L  SFFIGgoemos
ambogGam 3odedo 8obo bogdeb LssGomnabn s LoJ3gybme
asbbammgob  ggegdoc Jo6mbalb  bogymdagmbg  Igddbaemo
s3mm joedgrme @s 3oy 3gMdmydgmo bobodsMommb dng.

38 gmbggbzoob  (36mdnemo  3mBgb@e@GmMAgdalb:  amdagbab,
Joobab, Bgzosgeb @obygbom, oMmamBLoggemgdolb Lomobagm
asbbmMzngergdolb odab  mBo  L3gd@n:  ebLGaGNENYSe
(LoboBsBOmMb - EIBMYoEYdmmds @  doyygMdmgdemmds) @
3Gmagegegma  (boddab  gobbormgal  LadoMormasbn  babinsma).
3mbB336@nnb bymdm8Bgmn Bbofggdaboogal, 83-6 Bgbemn pgyMm
8o  J96ob 8mgdgmgdelb gormmgdergdol, gowmMgy 0dzzed
B935®0nM  gommgdymgdal, Gmdgmng, by 6obommdeing,
dmombmgb Labgm3Bogmbogsh nbmagomnlb dngH mognbo Gmdgmndy
Mammgdob ao6bmEA30gemgdabol Bofgggdnboasb oagab dggo3930b.
3mb3g63nob 8mbabarmg dbaggdds 28 083gMoG oy mn gormmpdyengdab
o330bamgob Mbes JgJdbsb o NdGHNEggmymb 0bLENEM3NYAN
nbg3GabBHNIBaMmgdob gnbj30mbamgds, FmBgmn smamgdgemas
3o6mBLogymgdab  Lacmobsmme  BoMBoMogaboogal.  sbgzg,
bLobgdBogmad dbomn Pbrs YFoHmb s Bonmmb ab Jobmbgdn md
©9d9madgdo, HmImgda HdGHNbzgrmymgb bobasdsMamman bagdals
30 39Hdmgdgm o LddsGonmnsb a3bbnmagsb. 833 35Mar, 93MmInmo
3mb39b6@3eol  BmboBoarng  Jagybodel  Bog®  asMebGnMgdame
96> oymb  smosMgdaein  w@ergdgdnb oaze  baBsGoemosko
©>  bogofm  bLobodsGormm  aobbomgeo.'®  LEMLENMaNlL
LabadsBaeam  3mbgzgb(3nob 8g-6 gbemalb 39635RGgd3sL  Sbrgbb
Pofome, 03 Liggdgmomn, GmI 28 Babmoo 3MRbGnMgdam
3BeadgdL 93l gndgdmgdeyta 360336gmmmds  ©g3MyGaGnob
B96J3omboMmgdnbamgob.  gmbzgbznnb  sMboor, ©gdmyMsGame
LYBMPOEMIBSB0 PPEYds oGorBbogmgdal LsBsGomosh md
30939Mdmgdgm asbbmzngmgdady 03533b obgo (396@Momu@
>a0emb, Gm8 3xbmymgzomo 3o63:m@gds Jmbzgbznnlb 39-6 8xbemals
1-@0 3963&0bs o6 0g653mms FgbadeBnbn 53 ©ydmmgdab 8067306
90 23m(356930nsb (Delkur Case, 1971).

bobodoForemmb  byeBobobzemdmdab  M@mgdob  goMab@as
6063LBMgon>  Lsgdob LodsGomnabo asbbaemgzabs. La3sFomnsbo
LoLOFoMNEMb MPmYds 36bsdNFHIZL Bmase Fobobnomgdmgal,
Am3mgdagy 8ma3agb babsdsBamm ©a6gbgdnemgdgdnl
@bdombnfgdol @ 08 gofom  3563g@MgdL, GmIgmas

1% Gomien/Harris/Zvaak, Law and Practice of the European Convention on Human Rights
and the European Social Charter, Council of Europe Publishing, 1998, 305-309.
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dobgmgacms(y, bodmemmm o890, dgndmgds aobgbogmm 535 oy 03
Lo gBob g9bbormgab LedoMmmasbmds. mmmbm, gnmMg 3539390798
sbgo Fgmabgdob, obmogawl, JoMggm Moado, wbwd 3gmbogl
Fgboadmgdmmds, dndmBomb msgaba bog8nb asbbaengsb. 536Gmanls
3@33nsbob  ggmgdoms  bobidsFGommd  gobobams  Re3mgbnds
Logdy, GmBmgdng gbgdmms InMmgbgdolb bLabosdsGmemdn La43ab
39bbnengols Jgbodmgdmmdals dFH9bygemymash. baddggddn, bomag
badafo agm  bobodoMommb  bymanbabymmdmdab  mgmgdal
IMEI53°%Y, d0gonmgdmbgb g 86033bgmmzeb 3Gnb3nddy,
GHmdmob dnbgegem, bobgm8bogmb o6 Bgmdmos Bgbmmomb 96
35579d3mb  bobsdsFaeamb JmbGFmmo 356 339mem bagBmgddn o6
3933970 3oG73mH0nb JnHms JodoGo.

@Msban  yamagzeto  8mén  8anRbygb, Gm8 gMabamma
Imbn@ogfin  badsFomolb  3®(33Gm0  IG0b(3nde InFEs3eMH o
Doeygmgal LobodsGomm IGog@ngol Gmmb bsdsmomob Bystmb
batabbdn!? Rzgbo sdGam, LEmMge gMabae 333emggMabagsb sbgme
©3b3360b 30390935 YLIdYNGdgmns. bagyabagonb bodmgdsrmadm
dmgdbob  383-5 8gbmnb  cbobdsm, dmbLodsFomyd  vgobo
acobygg@nmgdab 3m@ngzoMgds bmd dmobeabmb bmMBs@Gamm
0d®gddg Bnmnmgdno o o6 gbrs Fgodmgrmb 8bmemme vy3g

a3bboramo  LogBggdab  (3Magd@ngab)  aomsbyzgdnmgdgdaon.
IndmazMgds badomonnb Byamams Agbobgd o6 sbrogbb LydsFmmal

Bgomas  jemobogn@gnFgdsh  dofomoe @ goggmEodond
Byoimgdom. Gmame(y Bgbo, LoBsGogmab ByoGmos bnbEgds3n
dgdsgor gfo-ghion  Lobgmdaty moy®Gmbmds sGab Lo jedMaba
LaBoMamgdMngn PYHnngHomdgdab Bgammagonbsmgab.

301093 DRB™ 3 3o (3600 JoMorgmmo badsAaenab Lab@dnb Jnamas
babadsBomm IGsgd®ngobomdn. badsMmggmmb mAasbamn jobmbn
BEmB3aGonmosd@gdnb3gbobgd badsGoemgdngosd@nbmd babgmdal
03bmBL = gbas bmMBsB oo @s 0brngoINHn bsdsGomgdHnga
338 330.6mEABsGommnagd@os Jobmbn,GmBgma(3 gn(393bdnbodywadngo
26 Mmgdnmn s MHogam RaMamn 3odmygbadab J(3g30b dmaowm Bgbl;
o3 dggbgde obmngammsrra® LaBoGomgdMng 5J@gdlb (Gmagmos
6onmbobgmda ofab  LobsBsomm  goobyzg@omgdeba), o339
J96mbob mobsbsm, nbabo gRmxgMamns @s gbms d39bsd5890megl
bmBsBomm 9B, nbmogomerngfo  Ly3sFmmgdfinga  oJ@n
8o0mgds (308mn(398s) bmBds@namn s3@ob Logyndagmdy o dab
3056 momagborr gsfamgddn. LabaBoGammm asmsbyggdnmgdab,

19 Maury, Observation sur la Jurisprudence, 378.
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Gmgmeg obongoyemydo 3J8nb, gFoggMormds (res judicata)
©> 8nbn Logommgdgemm gbododobmds bm@do@ome 5J@gdcmsb,
960655373390 3%7(39:96@ 00 LadoBomab aGLgdmdab.

39M3300me  83reeemdgde  boggegaab  dgpgemob  sp@emy-
3emmdaboggh mggg LOaFdbmdns. Ladmgdomogm @s sEBobabEGGa3nae
La3Gm3abm  JobmBALYImMmSs  00gamnlbobgdl  Logobazom Logwy-
d3emgdolb sbmgdad aosbgdob o dson Igdrmymgobaa. Lsgobogom
3°LoRngFMgdab Logzmdggmo aobes abgon dgdobgggzgdn, Gmemgbag
bos3gemagom  babadsGommlb  aomsbygadnmgds  bgbogba  bLobo-
FoBonmmb  IGod@ngobogsb aobbbgsggdameas, 96 Gmpgbai Logdgh
3G0bndmmn  860d36gmmds  og3b  gMomazemmgaba  LobadsHomm
3Gog@ngoboogab.  bgbogbo  Lobodoormmb oo  Jsmodoeb
3963398093980 3oboogamabbobgdmam begsmmgdnmms ovgor
wbgbogbn LobLIBsGommbs @ J3gdmamdn LobadsMmenmgdabiacgab.
9:0. 33698mgdoms 5Gbgdecn 8bgogbgdnb dgdmbgzggodo bsbsdomomma
1bms onmmb Lygpmstin 96 BydmamBa LibdsGormmb SMnbryemn
ac5By3a@nmmgdnb  oEgbGnGo  gomsByzgdnmgds, oy  gobmbom
aobbadmgAmmn Bgbna o6 0dbgds mobadgogdymo asbubzogzgdmen
aomoby3a@0mgdnb  Bamgdab  oynmgdeemds  gemgdgdabs @
@30bnmgdadnb a(330L g dAMbggeboymegaro.

3gLodsdnba, sbom a3638mgdgddn Lajdeaggmmb 3%3603[)0
LobadoMmommb JmbyMg@memo 8nbsbn gobme badoGormob @ 0 653
030960,3GmaMgboGgdomn @ Jongbogogemgdgem
0 3568268 9d0b VA Ezgmymars, Goda(y aosdbyzgdn Hmemn Wb
dgoLEgmmb LadoFmmgdMngn PLogHobmgdnb 3563@3n3gdsdn. 53
30B6ob 3nbombByzom sbgdnmo 36nd36g9emmdos gbognds @bgbogbo
©  bLogmbb@o@dnEom  bobodsGormmgdnl  asmsbyggdamgdgdab
IGSIH dmBgarigdob, Goms gb asmabygzg@oemgdgda sbabsgmgl
asdmygbgdom LoBsGomgdfng mo LogmbL@oGnom bmMdgdL,
2aMgogg 99  bobodoMommydomsb as8mBwabaty  IGegGngeb.
9b9bsgLds LoLIFsGNEMME Wb PYANbggmymb JMBLEGNGHaYGo
6mH3330b gIoemm 398mygbgds s 58 bmcdgdab gomgamabbobgdnom
Jo6mbgdab 2568568530,

9Bgbobo LabedsGommm wbos SbHNmdrgb JMBLENGMEonb:
Q>  Jobmblgdmmdalb, sbggzg epfomegme  3603369mmmdnL
LogAMedmMnbm MM 6@Idabs s, 8o BmMob, Sw©380560b
IBmgdoos  g3emInb  gmbzgbonb  as8mygbgdab  3mbEHmEmab
#967300L, Fabocy, bodmermme, dmodib LadoGaomalb gbogogagone.
58 g1bdngdab aomgommnbbobgdnor: nbgbogbn bLobodsGarnm mbrs
Bo8myarndmgb B3nbms Logabagnm abb@obynom, GmImal Bmsogstn
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B06dno3 0g6gds  3obmbal @bsBngmMn a063oMGads s 53nm
Lobadoomm  3God@ngob  gRmagemmgbgdalb  NdANbzgmymes,
oogobggmodoms @ dofomo g@mgdios anMomomenn
DLogHabmgdab 33656Rmbads > Bomn @a(33d.

9. 3633009580 300330560l ggmydsms gzHm3gma
bobsdsMmemmb 3MsgGon3o3n

odmgboe  Jobmggb  o@ddnsbob  ggmgdems  g3Gmdyemoe
Lobodomomm  36g(39RabEnb @MIGFHnbab s Gab oy oG
35380630 nmo ob od3ob Babs gomsbyzg@omydgdosb? s8s39
babaBaBommb ymgomo megdxrmBscinb — mugegL gome3sdgmob
©bygbnom, gb bsjombo GomFgbam nBgnsmam 3odbmsms @abynbonl
bogobo. o

3Gogomo 3oy s6bgdmAb 03nbs, Fm8 Babigam 3Mg39m0g68 db,
Bmgmeiy gb gmEdgmofgdam agbs bEMmabdaanb Labsdstommmb
8og  gmbob  Logdgdy:  gb  jgogds LLeBeMaomgdingn
396LodMmgANEmmInby @ JmbzgbEonb meboblsm, 3Mg3gwnb@mmn
LodoMomnl  Fgammofimma  asbgamatigdab  3abboan”. Bbgogbo
bag3gndob aobbbgzoggdnmom a536y398obL dgdmos,
bbgo@obbgoagotom 8oa3nygobmb  3obmbab Bnbsdy Imgjommsggos
0bobbmAmdsbmsb.  Fgmgasm, dgbadmgdgemne, aG@mggmmn
23mBbgl  ndson  39bmbogfn  0b@gfgbgdn, goby mo3gob
doAonmabogmmgdada 5dgdb. Abasgbo bygdggdnb bbgomabbgoggacom
3°56439@0b 3GogBoge 60dbagh LobadsGoenm bgmobagemgdob
0300039bermegolb gamemgdamymasl, GmBgma 3od3mdmnbafgmdl
bamabagamgdalb msbsbomgdabs ©o, obggy, the rule of law-ob
3606(303980056. 58335, 3M(39096@ 3Dy oymms Sl s
dbmmme Jgosgbgdome Lobadstommb ©sdmy omgdmmdsbs s
80 396dmgdemmdobmsb, oModgm obggg addmboBogh dgbodedab
LobadsBomm Imma@ogob. 3Gg(399680b 0bgmolbunta ©mi@Mabob
dgbsdadnbom, babodsGmmmd wbms obgmBdmgabymmb Bydmamdn
LobaBsMmorrmmb 8ng® gomsBygg@nmn bgdnbBngMadbasgzbabisgdnb ratio
decidendi-no (8m@ongnfgdom), beram baadgma(zom LabodaMaemgdo
(erAons Jorma@nb goMmms) s 3533nMgdammo 3056 cdgablagg 6abos
a°m6y3080egd93056.

JMbBnbgb@ain g3cm3nb LoBsGomal dyamgagda bdoMom

"™ Mounyc Bunwmxa6ep. «[peuenent v Enponefickom Cyne 110 npasaM 4cnoBekay,
TocynapeTno v npaso, 2001, Nel2,
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2060865376, Hm3 nbarmabgio bobEgds oMol dormesb WdGoge @
©obogLgdmemn, 3gbadengdgemns, abobo ggf 23RBgg96, HmA 5ALgdmAL
8603369mmgobn  a08mbsymnbgdn stare decisis-ab (3G 9(39006G0L
Logommgdmm domab) 3G0b(3030bo356.

3mbodoormggde Laghom LadsGomob LobEgdsdo (3nmmdgb
033056010 35036439@0crg8930b ImGgagdsl, Jgonerbobeebogfsm
99606m3n06 Lg3ab GoJBMIGng aoMgdmgdgdl, 3odnb Mmmgbag
Jm6@G0bg6@mBo 93em3nl LabG8nb dmbadatornggde msgosban
35056439&nmgdgdob  3m@ogntigdab  obegbgh  ogecbydghie,
LoBoGanmab  SBbGBSJGPmo bmEAIgdomsb @ 3M0b(303gdn@b
3°3m3nbaéy.

1966 Bmosb dmymegdamo mmeos Jomodob gmgds
5J3b, asmagbgzomb mogob Babs  aomeByzg®omgdgdh, on gb
Lognfime 80skbns. (Bog@m3Mgoe, mBEos Ismo@ed msgabo
Bobo  359693980emgdgdel SbmmoMgds Bmobmnbs 8-%9M 1966-
1996 Bengdob IgGomedn). ambogMnmmdob qoMamgddo ™o
3baogbo Logdob goj@mdMog asfgdmgdgdb dmal asbbbgaggdgde
gmgdolb 3dmggh bobsdsGommb, gobobommlb abobn, Gmgme(
26n8obgnbogsb  aobbbgoggdmmgdn, md 8933ofMom  33gfwo
>momb 3Gg(33096@0b bogommgdamm ©o30L 3G0b(3n3L. oogab
dbng, abammobgemo 833emg3Mgdn Igndmyds dg3em3odn ayzbghb
3g43960mmn 93m3gmo 33mMGgdabs s AmbaBsGomggdalb Bnga,
Hm3rmgdo3 M@ Mo 9383030096, Gm8 Bbmenme LabsdsGoemm
a°36y39@nmmgdoms bagFnsb 3gudemas dgadabmb Lagarmmgdnmm
doms, 3065006 33335Gom gMEHInMmgds Rzgnmgdaon badoGmsmmn,
6Gm8  dmboBomomggdo o oF0sb s oMy gbro  aobrbgb
356mb3mgdmgdn. garmeIsdgFab dggabgdoom, sbgmn dgbgmymydgdae
80Rbygm gbms ngbglb 3omBbMngom. o7 ynGomods o6 53930 0dsb,
6md, gog@mdfngom, 3mbGnbgb@nMn g3cim3al dmbodsGoeggdng
F339mofgmare @ R3ggmdecn Babeo 3obry3ab 3My3aRabENL
BoLgdl, 03sbowbsgg, GmamA  mogol, obgzg  Bgdamdo
LobodsBormmndob Bag® ao3mBndogzgdnmgdl.

23@™MEA33L FmEnb bsBmgnmor Mol sBFHms bbgomabbzomds
085y, LabadsGomm a556y37GNmYdgdn smsGgdaem bos ndbglb
09965 LsdoFmmnb BysFmm, bBnMo (3nmmmdgb, 58nm bobn gombgab
Lo 3obmbAmgdmm 578 gdd0 gadmbagmem bEGIGNGNAH0 LadsGomoab
3G0mE0@Gg@L bobadsGormm a0mabygg@nmgdgddy. GmamAg go
b 3GomBoBgBn smnsfigdam 0gdbgds, Jmb@GNBIBEMGHn g3Gm3anb
33BMGBmS MIMazrgbmds 006b3mgds 0doDy, Gm3 LabsdsMoenm
a3505643980mmgdgdo 3Goddogammn 8n0bboor Jgomagbgb: la loi du
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moment (356mbb 3mb3MgEnmo Jg8mbggzgobsmgnb);'®” une autorite
de fait (3o ®mdMog bammnbygmgdsb)''? s geamdlb 603 mmnbbdgg”,
»00b@ ey’ 96 30Gmdnc* Logommgdyerm domab, abnbe 3bsw
26G00b, 2@ndBmb, GmMI sg@ammgdgemns, dabromb 3Gy33wabGL
39bgdMagor.

363(30@06&0b EMJGMbs3n o 3Mnl sGsggMn BgdaboymMa.
5©530560b  PPmgdocd g3FEm3nem8s bLobsBsFommd asbsybor,
6m3  aoogbzgzb mogab oMy Bomgdae  gemsbyzg®nemgdgdl
#2530 %M 9090 boggdgmgdom®.

»030b bHNbagrrbogmpem, Gm3 3mbzgbanb 3568569309
2Labmb (33mormgdgdo LobdmasEMYdado @ EIMRIL PMY3sbryme
reob Ggommdgdosb 3gbadsdabmdsda” (Cossey Case, 1990), Lbgs
LoboBoronmmgddoz  aobogbomgb  dbomymebs, o6  Bobnmb
36339@36&0L Babb, oy gb >n3emgdgemos. 3Fa@sbymnlb mmBoms
OGO o@mnoMd, Gmd  ,domDy 830363 (3398 Igodmgds
803304396mb MbLBsGmmBLmsE JmbyBgdam bagdgdn, sbagg ab
Qbegndaerme drmegh LEdsGmmab bamsbawm 33bznmsMgdob®.

23LEMomoalb  MAommgbds  LabodsGormmd  gsbopbors, Gm3
Jobab  obom  3Mg39m6BY3L, oy Gm3gmady  LobodsGHmenm
acoby3gBnmads oym 08 3Me  d@sbBmen ©@> dnbo @330
3°b@gdmes  Lobeskbm  LybmaormgdFnge  abGyRgbgdobsomgnl”;
d390(35M00b  ggEgMomEds  bLobadsGorrmd opMg  sGbLgdgmo
JFodgogdgdo — Lgdygefo @ Pragm baggdamyde® Jgigerms
»LgFmBgmo > Mdagd@nco dadgbgdom®, Maos BmmnMgdme
0dbgb  BnBo  aomoByzad@ncmgds;  agfdsbonb  @gmgMommmEo
LogmbLGaGnEnm  LobodsGomm  aobmgb  Lobore  gol@gdl,
»(36m3g30bgamn  30Fmdgdab  Logmdgemnsb  (gaemoemgdobs 96
LodoMmopngdtingn  3mb(3gna(3ngdab, .badmasemgdfngo 0mygdab
a3eeengdab®.

083-0b  gbgbogbo  LobodsFomm  nmbmgb  .ewdmgzgen
39Mg8madgdLb? b  ,a0bLoygmoigdaee adfMgdmgdgdl,  ob
356bs ggoncigdam dobdgdgdl, Goms aomonbgomb 3 3% ongob
Bnbo gosByza@nmgdgde. 58 ;gdgddy mabygbngdo 803mnbarmgmab
935m3memo bobadatorrnmb dnabao, bsj8sme bdnMom 3gmaghgdgb
Mo0bbdmgdob abgo Lognmbdby, Hmamngos — >gomgdgmos oy
2% Jobmom opy dJ8bnrm 3My39gbGY3L. gL aoboggnta o6
360l LogFHosdmGobm LaboBoGommbamgnb, Gm8gmng 3mJdgwgdl
s8Mago  LogMmedmEnbm 6mA3ode @  GFoma@noc. sbgag,

10 Zambeaux, Le Precedent Judiciaire en Droit Penale, 198, 354.
uo jean, Le Precedent Judiciaire en Droit Prive, 198, 124.
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dgbgnemgdgdo n8ab momdaty, o1y G 3Mob IG (396 G0, gndmgds
oymamEgL:Igbadmgdgmne,eggyHmbmmghoboddgb3cg3gwegbdeb
Loboo o gb 9b@s nymbL bagdgma LgGas; FmmgLbag 3G(39Rgb& e
LadsMAmammo Bormnsbmdadn gomsnd3gze Rggamadom LadsGormow,
Amgm Jgodemgds 8obgbodbmgBHme s godmgmon ratio decidendi
(a>0By35@0mgdab dm@ngzgdn); ool oxg oMo 3Gg(39@QIBEEL oMLo
293060 356bmagamgdgdo, o 9J335@0 Pbme asggomglb gmgaeme
bod8ab 3mbyMg@ e BoJ&IddY- Jgbgegergdgde sbgagoymes 359mas
bsgombgdby: 3M)(30216&L P6®S 3JmbrgL 3BomGodgde ymggeargob
56 Ggaamotumoe, oy Bgamod@egor o6 3sbbsggogbam
393;b3q3933n.  Foemm3sdgealb SdGom, aslojgnto sMos, GmI
LEELANGaab  bLsboBoMommb  IMg(39RIbGYme  LodoGomomn
o6 odmggs bab@ 3obybgdl 08 Fgynombzgdby. goemm3sdgmab
Jgbaeamgdoo, 3Gy30Rab@IdL Pbes dngyzge Mgaamofgee,
8308 260 3mBagem, Fmami(3 gb 0630896 @nGgdmm ndbs bagdgdo
— Mirehouse v. Rennel. ,5600335Gm36930b, 0563080g3Gnrmdnbs o
a56LodmgAPmMabomgalb” 3Gg(3909b&9d0 Azgamodobadgd bws
©330(3350, dbmmme o) nbobo 56 360l ,08 335G bogmdzmm
26 3gmbododm®. gM8s wmowmds Lagdgd, Gmameoes Marck Case
(1970), Klass Case (1978), Sunday Times Case (1979) o> 5.3., dgndmmgds
dgoanbmb abgongg Bmbowo 3MyEagbGn, GmamGog NRGm
1860d36gmmm  bLogdgos BogemBs xam®yds. Gy30egbdade bwo
303390 RO Jory3d 90623my, gorGy Jgedmyds ®3ME3Pbrge
03530, a35ms0]@d ory oMs ogn Bzgmmgdno bodsGomoarm. RIbLoma
Lo8mboBsmmm  Bobmobgmnmgds dmambmglL, 3563bsbrgMgmn
meangncn  obodamgds  bLdJ33bg  @MEIMmaGgdam  0gbgb
08335, Gm3 56 d508hbgmmgb B30 admmgds 3mb G gdmema
BoJBgdnbagsh.

badmenmm %5830, 8gademgds oo gdgzsl, Gm3 5o8nsbab @mgdsms
930m3gmo  LabadoMormlb  Logdnsbmdnlb Rggmmgdtnge Mggada
o60b 3My(30006@0L @(330. o sbommn Loddalb goj@gdo Logdom
bafnbboo  go6bbgogogds Babs  bogBggdnbogeb, bobsdsGaemm,
RJGMIG0gom, 353mgymys PBHEm seGgnm bogdggdb o osmagbl
obarm as@abyzg@nmmgdob.
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Clausula rebus sic stantibus,
20693030 R LGIGNJID LOIIAMOTIAN

1. ymggmazsFo ogGamogmn babgyds ;mszabn 3965300 dma-
abmgb bBoGnggmmdab. mdngd@mfn beBsBomob BmM3gdo ngdbgds
n30boogal, Goos 3obs8B nmb babmasemydmng MBMgHOmdsms
36mdomo BgbFango. (3bmgMgdnbymemn 8mgmnbgdn 3n, 3oGndoom, ©bo-
3039fns @ dmmmdry 39Mbmrgb Mmogbrgds Mendy bmMdgdal o-
@3ombor@ bggdgdda. gb gmbodsdmds LadeRomgdfiog babGgdoms
LE>GNITAEMILS s LodsMmsmyMmngBomdscs  ©bs3ngmmmdsl
3mnb gobbognaMgdom 833gnFog nafdbmds o babmaswmmgdo-
30 3o&>3m0d3nd30b @AM, gmggmagsio badsMomydngo ©gdemgds
3o0gerarmas (3bmdarn god@mdmng Bream3amgmds by, nan 0486935 adob
BoM3magbom, Gm8 3mgmgbsms aobznmatigds BoMndoogds Lbm-
6900 53 HmIgmndg 8g@-6s3mmydar 336bsbmzE Y @ Bmbornmebgmn
Labnor. 530@m8 gmzgmagatio baBsFmegdfngo gdemgdabomgob o
3sbobnsogdgemns @amgds Bg3gemnma a3Mg8mgdgdab dgbobgd - Clausula
rebus sic stantibus. oy g0693myd930, HMBrgddg(3 gvogemnemns badoor-
@9dGnga bends, 3608369mmgbom 3gn(zgengde, 30806 ab bdaMom Joe-
3°3L 2BAL > 8obn ByBnBgzbom (330 LEPmNI@(y > Gnggznyzs6L
08 Jg9a 396, G Babbnbagaba(y ngn 3gngdbe.

2. ®Gmd a30h3965, M3 3603365mm3z560 LodmasmydMng-
ImmoGognGn 35§s3mnbdgdnb AEmb gmGdsmyM-anMopanma
dgomeo oo IMEmBgdnms s 3s@0gzob3gdnm 3@ baMagdmmmab.

YM3IED0 BRI IR0 J6yF9GYmn 3g8nbgggeb nbregergemy-
0 0030bg3H7d930b g98m, n8ab 398m, Gm3 gudmgdgmns Gagam-
bamyFo badsMomgdMagn bmAdgdonm Bmazge (3bmzMgdabgamo M-
o0gfHomdgdalb aGogombamafo bogomn, sg3amgdgmns, 3@ 3n3g@
©335353906ma  dmbodstiomyggdo oMo gm@GsmyGa badoFmmab
3066m RoBRmgdmsb, sGsdgm bogntims, og3go doom Jgbadmgdemm-
35, 3560barmmb gmggmo 3g3mbggge sbgdnmaw, g.0. 6gds ogHioma,
ogobygmom dgogsLmb 8mgmgbgda. nyMagommo 8mgmgbgdal bm-
@nomM&o (33mnrgdgdob dmBygzgGoo gggobgds Bomnsbom aage-
ImMHd000 Bgommdob, JogMed abggzg 3gndmgdgemad badsGoemgdfingn
Bme3s@ngemo 3namdnb Jg3aers B30bms bmgammmgogam, go-
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Bonob gL 6adboglh gmggmageo anGoromem 3099mMM3gdady gofab
d8sb. gudemgdgmos (3bmgFgdobgmmo (33mmomgdgdal dmemBmy
Gogombamabazns, 8538 obgsy Igndmadgemas soe ymgzgmaze
ofoomes Go3ombarndaeoby Womab cdds. mMngg 808rnbamgm-
33 Jgn(303L 00303 badsGommgbe ©s @eLadgmgdab.

3. moomgymo 3©330560b Immbmgzbas, JnGggem Moado, sEa-
mBybAngab 336LsdmgAnmmds, IgmEGy — Fnba LBIBomyAmds
5 3aM3emd3. 60bsbbat Pbrs nymb 8abogol (36mdnemn, Mo Fgob-
Gaemeb e Gmgme IgobGymmb.  gb synmadgemas 0dabaogol,
G013 0b0garL Igmbrgl Bamgmo Bomdmmaghs Lsgmmo Megmgds-
Imgormymdgdbs ©s, dBmaamom, m3ab swaomby Bmmnsb Lobgmadbo-
g mE5609830. LEmMge s@odnsbol gb 0bBgMgbo Lagommgdsy-
om 6@ BobabbofM aabLodma@unmmdobs o 8oco bodggnnb
gbobgd aobms bmgmom ob@GmMasda LadsGomolb gHho-gHon
M30M39emgbo BgGommmdoomn Bysfmb dg43bob 3nbgbo — Leges XII ta-
bularum.

Xl Godgmab gmegdLob obGmEns 3gdmgans: 3o@Gn(30gd0lb n-
oG 3emgdggdob g38sgmagamydab gfm-gfan 3ndybo HgLamdemo-
Job Badmyomndgdnl JofMggee bsbgd3n ngm 3mgdgmn Rzgmmgdomn
LOBoMmnb 3oM g93emds. baBsMomab as3mygbgds 3o@Hn(30gero
3530b@MoGgd0b bgmdn aym o LaBoGamab asw 3393mmdS ndmgm-
> 39Ladmgdenmdab, 88 m3obsbibgmos dbMnEsb Gobn dmGmGIE
3°3mygbgdabomgnl. s80@m8 3oMzgmo 8mobmgbs 3emgdggdabs aym,
©2969bgd0bsc 3m78gma badammarma Bosmgmn Bgfnmmdacmo 3obmby-
30b gmE8om. 58 0Bboo Ry Jomgg 462 Bamb JHobGagl modowyds-
9y 3rmgd3ggdals &H0d968s 56bs GFHgbGnrds Igo@sbs 3Gmgd&n 6g-
Foermdoon 3mrgdlbob 3gbegdbgmsre JmBabnl ©s603360bamgal. Xl
&odemob 3o6mba dotdggmo m3ogmn Rggmmndgdabsgsb gmandm-
9. 09(399306Md3s Logomommmp 8mobnbgl doon gmEImmnrigds
®d JMERP(3nMY3s, bagMom bogbowabs o 306 33gnemdabsmgal
8sbdn Fbmme n3gnsm Bgdmbgggedo sbogbwbgb sbmal Jg@s6sb.
bogormmgdnerm Bglgdal Byhnmmdomn gm@manmofgdel g6 3e8
03gbor aosdsMornms, Bm3 XIl §odmmob 3obmbgdob Logmdzgmby
39b3nmoMes 3x3mgadn gHmzbnm-Gmdonmo Em@3gdol bob@gds —
Jus civile. (3030epnH0 LodsGamab a5630m3(9ds Fmbos Mo aboo:
sbomo 3obmb3rgdmmdnms @ Xl Godynemab 3Gsd@ngnmo as68s6-
&g0g000 — interpretation. 3sb 33993636 3mbGngnygdn, JoMggma
0L 500 ©0 bodsMomob 3aMggmn JmBgbGoGmgda. dscn Mmen
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0VAIdMEs ndnma(y Gm3, Amdsgmo §FMopnzngdob msbsbdarwm, jo-
BmBo Bomgdym 56 PoMymgnm gbrs ymanrmaym domasba, ymggan-
335M0 JgbBmEgdgdab a3(gdy, 3o6mbab 8mwdng (33emomgdgdosh 3g-
©oMgdom, oM@ gbmds gbnggdmms ab sbemgda@ 3568568550
13 358mygbgdob.

4. @3LIgEge 93AMm330 bidsAmmob 9bogzyMbsemaMo a533-
30b Inbbom EINBYm LEBIGNINA-MaI>G M0 ©S ©EnB3T0 -
&I 3MEmanAo 3ndnbsdgmdgdab 35@6yao.

LodoMmab bmAIsGonm, bEogoin® bobBgdsdn bagoBms Ig-
&oboem 0d6gb NGB gyGo gmgdgbdn, Jg3Jd6soc 85L3n ,Lobiyemg”,
Gmdmob  aogmomo(y obomo  (3bmaMgdebynme  gGmngHomdgda
wB20bb3gds* anGomnmm gmE3gddn. sbgon babymmyg badaGBamabao-
30b 5Mab ©smng8s rebus sic stantibus. gbos ©065803nHmMBab 3Gn63nde
LadoGonmol bob@gdsdn, Gagombacraa (36gds nMsgombaraob
Jgbobgd, AEmBgmni s3msbengdb LeBsGmomb @d sabrmmgdlb 8sb
(330093930l dgmgasm @o8madm Mymmdgdmab.

39dm LodoMmsmb 93 Bodnb IGMImg8acw mabadmygom aMbg-
Boemdn ogalb Medrnbady 87obaBdn: Bsy., 36y bmdxans .8gbGmengda-
Logsb gomogabymgmgdab® 56 ,35bgbnbIdzggdmmmdnbogeb asmagaby-
gmgdab” Fgbobad; wacm dg@ow sanmn ©08330mMs GHabaymo
28MEL3sgmAob” (Force Majeure) (369353, ovgd(30 gb 96 a:eolbbdmdl
320630080063 o6 men GmALIogmAb o6 bbgs bazambormy® mm-
J@F0bsb. 0baeobad badoGmomsman 53 abbBodn@ds Jnomm Mgcm
bo@mgobn babgerbmmgds — Acts of God and Kings enemies (45365500
@3gFonbs s 3ga3nb 8@ gcos J3gmgdabo).

5. 6330b3ngFn 3mEGEIJGn Tbamgl 530bFgdb ©I6IInGdab
IgLEymgdnb omeodymgdsb. 3n8bmmpgdmgdbs o dmabdscig-
demgdl bsdmdomogm Jmb@Fogd@gdo bum abommb Bods@gdao
gLhmmgdamn, 353608 3063y asFgdmgdgdlb Fgydmos aobowmb
gLAmgds gmdengdgemn sb Fomnabam g(3g3oemmb 3batgos gnbab-
Lo 56306Mndgd0. gbodedobo mocngddgde ImbBmeadamas, ©3ajzgb-
35Bmb 08 Bnsbab 3n6adnbo3nsdn, Am3gmogy dgndmgds ao8mabgzamb
BnomomgdamBs  a5Mg8mgdndds. GodyGa omndds gmELIsgme-
By 0mgommobbBnbgdl  3obgbobdggdmmdabageb aomsgabygmadals
boggmdaengdlb 08 3g8mbggagdabomgnl, Gmmgbay BgbHnmgds brogds

#dJBMIG0gom@ gndmgdgmn. 53nbogab gobbbgsgndem, jmonbams
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rs.s. — 30698mgdgdab oMbgdnmn 3y(3gemob dgbobyd 558maygbgds,
Hogbsg 306Hmdgdn a(3zemgds ndmgbom, Gm38 JgbMnegds, BoMms-
0o, 56 360l gudmgdgenn, oa®ad FvoMabomgol gb 9 opmMgbae
3dndg0. sbgmn e J3gd3ab sBLgdMs s¢(30mgdgemns asbbagmoy-
d00 BGmBabdGodnabo s aMdymazsmnsbo JmbB M B gdabamgnl,
HmBgmod GBgomabdaganl JgGomedn 53mbmBo o, ImmodnjgGe
©> PJBHMOG0go JnBmdgde gbsdemms dofgamom Jgoagzeenmb s
350 aobsemb 3Gmyd@e asbmbmAzngmgdgme. 93 3Gmdrydal wms-
demggob 80b6am, 3gBdm LodsGomal s@bgboemdns Absggdnlb Bng
3MBE&Mod@9d0b 3gmagbabost ms3ogdetigdmmn mMn gm&Gdsmuio
3°M056@0: JnFiggme Bomasbo s3mmnb Jobabobdggdmmmdabogsb go-
0530bgmgdal JoMmdgdomsb, gmBLBsymAnmn mamdds Bbatigh
>30LPmgdl LobgmadgGmmgdm babg(zogdnbagsb, a6353b 3gb-
&ergdob IghgMgdobo o 3mbEMmag@ab 3g6y39@ob.

dgmeg — Clausula rebus sic stantibus - @o»J8s 3g(33cmnmo gotg-
8mgd930bob — e:ngomabbBabgdlb dmeodss jgdoms aoBsmmgalb Jmb-
&3JBob 233> (300bsongab, JmEGEsJE0b 30Gmdgdnb asmsbgmgslb
033356, HmA3 dgbMymgdal a03Gdgemgds 3gbadmgdgmo gobogl.

bogBdmMabm Lagogm omo@od mngy Jmmonbayeab oMbg-
3md> 22@LGYMs ©d dabn Agoeradazns I6n336grmmaba dnaRBas
6930b3ngfa BogombamygMa LadoMorngdfngn Lob®gdnbomgab. 3
M63360Do300h @ILYZbem, LogMdedmBabm JmbGMogd@adda gmo-
9o gbadegdgmes ggommm s0babmb, 56 dmbrgb dmasmsw
3sbdg Boonogde.

6. b33F033mAnbm bagsg@m 35md@od 3gn33sgs bsdmmymm
bsggd3mgda, Gmdgemms obgmgaom, AbsMgl o6 g obMgds Jobw-
b0b3agdmmds Mmagobn Mm3gmndy 3°mEydmgdnb dgabHamgdmm-
3oboogal, o ob ©93@30(393L, Gm3:

— bgon Jgbigmgds 30dmab3z0s Bobo JMBGBmEnl nmds sBLg-
39m8s Bobsomdmgamdgdds;

— 80b3ob dg9dmdgemo agm 3mbBFMadBL omgd0bsb 53 gayg-
8mpdgdab 56 8nbn Bgmgagdol ambogmmo 356d3Hg@s @S aomgs-
tnbBnbyds;

— b 96 8ggdmmm, mgnmmb sg(30mmgd0bs 96 agdemas sbgoo Bo-
620m8gamdgdo, 96, PienMgb 3g3mbgggzedn, 3ol gmgagdo.

sbgmo Boboom3rgamdsbn dgndmgds BoMAmdgseb 3g8mgads dm-
369385 (3s0n Bsdmbomngarma o6 ool $3m3bmMHogn):

3) bagPmadmEobm s Ludmgormogm mBgdn, sGgmmmdabn s G-
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3 (30930, 853MBGHgmMds 5 bodmEayn;

3) LEoJogto P3gEYAgdgdn, JoGadbommn ©d (3ndemmbydn,
8nbabdgMgdn, (316980, bysrmmommdadn, baHg3580;

a) 9899 Jgdgdn, bobdMgdo, godnggdabs o JoMbbgdnb asbsrm-
239M9d9;

) d3magm@o, 3053033590, Mm@ bgdobdogHo gmB8om, bod«g-
Fomamo dgymzbgds mo dghgMgds, Moy omnbndbgds 08 Fbanl Labam-
8mda, Bmdmo(y 0obmgl 3obmbobdzndenmdabsash gomsgnbmgmgdsl;

9) boebygmgdob 8mddamgdsbn, jobmbogMa oy w3obmbm,
AmImgdn(g >ggAbgdl dboob 8ogH 3mbBGsJGoo dmgdmmn goem-
©)09rgdgd0b gbFnmgdob, gofms 08 3g3mbggzgdobs, oy Fbamgd
BobobBad magab mogdg somm sbgmn Mab o,

oy gmb@ModBno Lbgs o8 o ofob asmgarnnbBnbgdmmn,
gmBLIsgmEPmo BaboomBrgamdgde o6 Bma(zegb, 6gdsBogzol, mma-
(396%00b 26 gobobgmgmn gobob o6 Jmbob o6 3mbGMoJGab BqLfyy-
gdobamgal onaemgdgen 635Gmgab sMobgdmdal, Gmdgmn nd
dbomnl LobgmdBngm mEaa6mgdnb B0y wbws 0gbgb asigdmenn,
Hm3gmbog 3Mg@gbbas od3b Jsbmbabdagdemmdnbagsb gocagalyy-
Bmgdody. LagHmodmnbm bagaghim doma@ob IGaddogom, 3 3g-
3bg939030 gmEL- BogmEin o6 ao8maygbgdes.

7. dmangFo dg3mbgg3o3n gommdnemgdab gbGamagds go-
boguGam 96 agFopagmom IbsMmob 6330bo396 @My Jomgdma
dgadmgds asbrgb Jgudmgdgema. 853., 01 dobobdzGalb Jgmgaso
o063 739360 39, bowa (s brgdmms bombrmab Baridmgds s bs3ab
350330 Fornrdamydab IgbHgrmgds bryds gabaygFor dggderg-
dgmn, 96, oy 3m6GMoJG0b amgdab 98w Banmgds mowagbomy-
35 gJL3mEGAL sgMdamgab 3gbobygd, 08 Jgdmbggzedn Fgbemmgda(s
ofoommer brgds Igmdmydgme. s3ggs6n Igdmbagzgdo dgadmy-
35 359mmnsbegb ghom dmasm 3gndmgdmmadnb 369 gmAELISYMANL
3698030,

amAbIogmenbagsb 306Lbgoggdem, Bmaxg® Forrmgdamgdnb
FgLobBmmagdma dg3nemgdgeme brgds madmyne ngbgb Bomdm-
dmdognn BnboomBmggmdabn, Moy ©333Ggd00 G3oGmb 330bMgAL
9Go-g6o 8bofgh. 8s3., afdgmgomnaba 3mbEMag@nbab bogomdal
80bmmgds gngdbafgdmmn @obgdoo gabsbbyMa mgsmbobobnm
398565@a1MRgdgemn brgds 3n8bmmgdmabomgnb, gobgdab sogho-
abobo dmBoBgdob asBm. sbgo gofgdmgdaddn dbamgh Bgudmns
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Sogonmmb 3oMg3mgdscs sMLgdao Ig(3gmody (hardship), Fmami
Lsdmgomodm  3bgodn  BgnLEmydmmdob  35858sGommgdgem
Laggndggebg, gobonmsb bobgbgs gignzaergb@nmmdal 3G0b3n3al

RoG23Y30-

8. bagjoGaggmmb Lsdmgsmasgm gmmadLab 398-5 Iqbmo acgs-
mabBabgdb bgym3gi@amgdalb 3nbamsagdsb I zmmome zo6g-
dmgdgdabawda.

1. o ob 33(53mgdgdn, HmIegdo3 byerdg3Gmengdolb ©o@gdal
bog:gdggere asbes, byerdgyBamgdab morgdelb dg8mas 3o
dgoigams ©d dgiaaemoen Jomogdsdoe 8bsMggdo o6 Eo)d6E o3
bgrpdg3mgdol 96 @ogdwbgh Lbgs Jobosboom, 53 (33emnmgdoms
350 35r0bB0bgdam, 35306 dgadmmgds Bmobmgbomm ndbgb bymdg -
gdob dobooggds Jgagmeme ao6gdmgdgdabamBn. Bobosmdwga
393mbgg3ado, orr g 3oMg8mgdsms aom3zamabbobgdam, bymdy-
3gmgdnb Bbafgb 36 Jgndmgds 8mgmbmgzmb Jgm3gemgemo bymadg-
JPNEgdob 335(36 om0 @d(339-

2. 32693mydacns Jg(33emob P@badigds, Mmzs BoMmmaghy-
30, Gm3mgdn bymdgyGnmgdob bagndggmo asbrs, sGobBmen oG
9mRbeo.

3. 3baiggdo kg Mbms 399(390m6, Gm3 boedg 3Fmemgds Bambs-
©33mb Ig3gemnen 35MHg8mgdgdl. e gb gmdemagdgmas, o6 dgmeag
8bag 530b o6 gorobb3gds, 35306 08 Bbsgl, GmAcemals 0b@ggbgdngy
©0M@3S, 3970dmos Moo ogzol bomBggGHmmydedy.

285L aoMd, dgmMg 860dgbgmmgabo 3m8g6@0 LogoGomggmmb
badmgoemagdm 3megdbdn, gbss L3grsmao bmGds — W0 aGdgem-
30056 3ormegdnmgdnm HFHcngFHomdgdty (399-9 dmbrmo): bgmdg-
3P 9egdab 6g30bdngM BboMgb Bgrdmns, 3s@ngbomgde baggmdgme-
6 303mAnbafg, oMo odgeb aMdgmgemnsb gommydrmyden
DH0gRomdgddy byredgyBamgdab 8m3mobsmgal ©sBgLgdmmo
3°@0b ©o7(339maR: J5@¢ngbargdas bagadggmn, Gmas byemdgaGi-
@930l 3m33emgee BbsMgh 3mb3Rg@mmo gomagdab, 8se ImEnb
@>99m939c70 dormobs s mE3bRogn 0bGgFHgbgdol gomgsmabbaby-
3o, 56 3g0dmgds dmgmbmamb Labymdg Hmmodm HEPNgBMmm3g-
30b aoaMdgmgds 3gosbbdgdanmon gogab 6 bgmdgy@mmadal 8ma-
erobaongob @obgbgdnere gomab asbazmsdwyg.

bagahanggenmb Lodmgsenagm gmmodbeb 53 0bbGnGmEnb 3mgbee-
9890 3Mmey. 3. dmady 3g6036s3L, BmAB 63 30bG gormmgdimmgdocs 3gb-
Aammgdol Logomeydnmmds o6 b ndbyb aoagdmemn sdbmema@ o
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2Binom; Gbaig o6 Igndrmyds aymb FgbHamgdnb ymggmagstio Gnb ol
Bo@ofigdgma!’t Gm3s 3oMg8mgdsbo naemgds bgm3gyMmmgdal o
©9d0b 338mga —, gb 33mrmgdobn ndrgbsm d3zgmFore o JoMmnbe-
o bes nymb 3dmbogmn, Gmd, ormgo bofgado Igdmamdadngy
03©sdnMgamm 3gcmobbdgdol 393y398mmbgb, gb as8mnbgg3ms Ladstor-
mobo o bodoMomasbmdol (3693930bam8n 93336 Agnbodadmdalb, —
333m3L (36m3nmn 45635670 8(36ngfo (330na7MGn.' 12

9. Rggba Bgbgrommgdon, 3gGdm badsGmamb gcm 3g@swm ao-
3h60> 0BsIn3uFEmdnb MgbaRba, joeMy bogsGm bads@asmb,
Loy bEodngs 509338335 ©nbsdngsb. gb 8603365mmmz566nmmae
356306mdgdmmos 080ma(3, Hm3 3gMdm badstmsemn 533d7mmns @ab-
3mBogeno 6mcdgdom, bmeam bagsGm LadsGmamn, dnfadeo, 03-
396GoGngen bmMma3gdoom. dagbgmagem sbgon gowbadeEmdabs, 1bms
0;g3sb, Gm8 g3gmamn bobmasmmydMogn HAmngFHomdgdabawdo
Ima980b s730engdenmdab 3Gmdrgds LadsGomob mGagg begghm-
o 56bgdmdL. Lagshm LadsMmaeno Fgagenmn 39638mgdgdnb dmei-
39%0boE30 gmAEBomyMn 3G0b(3n3gdnb Pdmbmmdolb  3mB3gbboig-
3L badmbodoMmoremm LadsGmrmnb gobgnmatigdanm gg(30@.

B3060 5bGno 3a, Jnfndam, ,badmbodsGoemm badoBammnb” 306-
30016 530b 3ogg HBE™ 3dmogin dadan 8abze LEMMgE LogoGm
LodsFonemab 033gGs@onmmdad, 8nba bmEGAgdab bnd jo3¢8 s bn-
3830339, gb@om asbLobmaMnmmdad, goMg jgfdm LadsGm-
mob gersb@on@mdad. mbrs gngsfonmmm, Gm3 53ab g32dm, ,bodm-
bodsGomm badsMosmon” Mahm Jgdowm bagam badsGomob Baomdo
Ronbobo.

Logohm > Jgfidm LoBsGomnb a08oggbab dglisbgd mgmins-
oo ogem g3g0gG3geab, dgbadmgdgmas @ogde@mb Jomgy ghon:
Jofdm badsMoomdn @68 PMmAal dormsbbo smgdo@gds bgs-
&0gnGmdolb, 85306 Gmpgbsz boxomm bydsasmde Jafajoo,
LBGOFEMI> @d SBbmerGYFo  abbodmaGyemmds 36nd3zbg-
mm3bo PLEAIBL ©nBo8ngnMmmdsL. JgMdm LadsModmb, bagsGm
Lodoomommsb JgaMgdom, Bg@n Gaby@bo o4ab, Hocs ImgGamb
3gamoee LodMadEMIdM0g s badsMarmgdfing PMHonghomdgdl.
30l oMbLybardn, EoLIMHgEnYme bmMIgdal aoMms, 3madmggds do-

113, Bmodg bagoGamgammb Ladmdsenodm gmmgdbob jm3gb@atigda § 2. od. 1999;

ag. 231.
112 jgairepT K., HéTtu X., BeeaeHue B CpaBHMTENbHOE NpagtoBeAeHue 8 cdepe YacTHOro

npaea, 1998. B 2-X TOMax, Tom 2, 345,
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mosbo abbBo@mBgdn — Force Majeure oo Clausula rebus sic stanti-
bus - 3g3gemom 336G 59mgdgdmeb dnbomaggdal dgbobgd, sbggzy IGg-
bmdg3ne 3Mdgmaemasbe JmbELJBdab @oMmagzob Igbobgd, Gogs
ndmggs Jgbadmgdramdsl, 3Gmdrgds @ogdmome bojobmbawgdmmm
(33ee0mgdgdob 22693y, 35306, Hm(3d LogsGm LdsMomab s@bgbs-
o, 39330 YRNNYGENMBIEN6 8mFagdob bojoablb > 3obmbag-
o 0b@gMgbgdob ©3(3gob 3mEnb Bo3mdmdare Bobsomdmgamdoms
035mbsBEnbom, gazmgdeo 360 ©d IGMIgdYHng. 53 gyomboa,
Jqodmgds amggeb, Gm8 dabe 39M35696@ e HAsdmMAgbormmdob”
bLES dnfomsma® »Lo3mbaBsGmemm LadsFomenl® 3mb39g(3nedos.

10. bs3sE b ,©n633039AEMB0LL" ©3 ,LGIG0 I PFHMBab” bs-
3nobo 3@0b 36 sm@3FMbo§n3zs, 33390 33 993968 33ab LEmA
356643s. mengg domasbo >g(3negdgmos LadoMoenl 2dm(356900b
39569398 0bongol: dmdbommds > Logsmmgg —abGmMagma
a37oengdgdebs @ (3bmgMgdabgnmo 30Mmdgdal as6Lbgoggdnem-
3207 Jegase BoGdm3mdam 8mmbmgbacms @b dsymgnmagdmow;
356LsBMgEYMMBab Logommadnmmmds 3o 0dabomgal, Moocs dob-
&odomodgdgmo bgasgmgbolb 8533gmdom dg0gd86sL Jgretgdnon
3n30gmds, AmEgbag gehcb Jgodmos onagzal bobmaommyds
313030, 30m035emabbobgdgmo s MBsmagn (33ernrmgdgdabagsh.
aLobyemo 58m(306930b JgbobGmegdmar sm3nemgdgemos 58 Imdgb-
&gdnb Jg@byds. mEgemgremds o6 Mbos gobmgb EdMHgmegds o,
boma(s vamgdgemns dobggMomgds s Bobbgmomn aobgnmaigds,
Lbgoagemom aobgomafgds go8mgs LoBsmoemgdngn bmGdoMgdab
BofhmgB0mab. @0baBngmmmosd of mbms @ad3eGmb s dmbamb
BobBodamoDgdgmn Bgasgmgbob domalb 3gmby 39bLsBrgHHm™-
3o, bbgoggocom 3gqbEmmgdgemo aMBgds bodmaswmydfngo oo-
650Mlgdmdnl BaBaebgbMogal Logmdzmmgdab 35486ab 88m(3060.
LadsMormnb bmMBgd0b Fg(33emob bogombe a9ds Bbmenmee 08 3g8mb-
303530, Gmpgbag dson bogafHomagabs s 8mgbormdab batabbn,
0330 5036 3395dr2gab gbodmgdmmdal, 30378303 RobIbYE
53m(3960b.

11. 036533pAmgzgmdob gRa-gMann goapgbe 3mELbGegyaom-
Barmab@ob, 3mbMor 3gbgl, Bggksbgdom, Gog Natm DubGom @ Y-
Gormycoe 3mbrgds ymbbGndn3nnl mdagd@ o 6mG3acgds, dom
I56m blaMep s LEMegom momagds 3mbbGogmanab Jg(3amab
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bagomgda. »3mbLE0GTENL (33emnergdg8dn” Mbos namemnbbdgdm-
gL dbmmme 3mBLEGYENL GaJbdnb Fgaame. »gmELENG (el
@XG@3030” 9-0- (3039 3g80b3gaede Gogb@rbogeb aomobzg-
35 0bmo 30635bbgsgmo LgmBLEBNGYEeYMe asmoebygggdabsgsb”,
6mImgddogy 0gmobbdgds 3o Ggdb@nb Jgaams, GmamGg sby-
oob, — ab GRgds wgmamn, — oGed@ Jmb Mg nde(zos JmbLEG-
&350 6mB3g30bs, GEm3gmas(y 39360 3mbbGoGnoncn ©dg-
gdob boggomamgnbs s 3obLbornmdnb msgabadm@gdno dgadmas
303304356mb Fggemomo 30Mgdmgdgdabab a06Lbgeggdmem Jgwgas-
30099 @ 5333560 bsboo bgmn Jgnbymb .ao@obgg393L “.
JMBLGoBm300b Ig3gemab 3Gm3emgds agds ng, bowsg 0by-

693> 3gLodmmgdmmdgdn L gmbLBoGNENNGn gomabzgzgdebs.” o
3mBL@e@aErge 33rmnegdgde oRogmydgeres, bmem aomabgy-
39%0bongolb s6AbgdmaL dbmmme dgbmgrama gbodmgdmmds, 53
d58mbggzedn dgbadmgdgmns gneredaGagmar JmBLGo@gmanolb LEo-
&0gamdady; o1, 93sbmobagy, gmbbBogmrne bm®dab Bobssba
35bLo BB Eos (yombobaw, 33306 JmMBLENEY(INNbsmgab Hargmns
dgobEAnmmb magabo s8m(306980 babmgommgdab (3bmgMgdob nbEm-
Hogeo Ggommmdnb godamgdda. 93mgbse Gmmes bsgdg 03 Igdmb-
393990, o1 3mBLGoG(30s, BmBmab gomsbggzobogabagy sGbgdmdl
domeme Igdogmyemo gbadmgdemmds, 8gbadmydgmns, 69dabdngm
6Hmb 8 ymggmagomo ashargmgdgdnb aofigdg 3gogommb, g.0. ob
29mdomaFns.” s sbgon gomabygg@ormgds dgbodmgdemmdab
339d3L, LEGsgem dgggagmor gmbb@oa@aog®o gdbdob gfcma-
603369tmmgbgdol, 35a6e8 ogoz gmBLENGYEe Ldabmasmmydal >6-
Lydmdob daFnmomo badsGomgdfngo bogymdzemnb bobnor 3@ dgob-
Amemgdb oogob 93m(363L, gnbsomsb 8sb 36ndgbgrmmgsbBamom
8mo 3mrgds 8oL adnmmnbgdgmn bydmdgmads.

3ofngdnm, o) JMbLEGTGOTMN .g39@3b393780bdng0b” BgbGab
@oFaegddn o@mygdamns 3adyggame @agebygengds, bmem,
385banosbagy, JmBLEGNGY@Enob Jgigme goMorymgdamas, 33306 gb
35LbmdL gmBLBoG 3l 5Abbs s 38m(33693b. sbgme 3ome6ygg-
&nemgds 603653L gRomAmuman 336330 gmabGonmmdsbs m
LGB0 YEMIL, o3 Bgbodmgdmmdol sdemggl JmBLGGYEsL,
3orgemo J39460b 3oLdGI3nm Lymsboeme asbobmAzngmmb obGo-
3oobgdgeme Bgasgmgbabs o BsGImdmdarn a0bbbgaggdammdoms
obabgel ggbdies. '

113 Xecce, K. OCHOBbI KOHCTUTYUUOHHOrO npasa OPT, Grundzuge des Verfassungsrechts der
Bundesrepublik Deutschland; -M.: IOpua. avT,1981.-368 ¢.
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12. 333-ab 3mBLG NG (I M33obn MmMsbo Bmob abGmManb
356damby by 26 33mmernyds 336a@EsEd, Ao 3Gab 33 3mBLGA-
&300b b sdnmmyGEmdabs 1 IPYEIngmdnb binmydemm? 538 dbing
2bsmoBL 3maobmgl 538-ab g8omeglbe LabodsGaemmb Mmma >33-
oL LodsMomydfog bob@gdada: gomergbo LabLdsGaeomlb JmBLEG -
&NGOYG0 EMJGHnbgdo  obrd 533-0b FoJGmdMnge JMbLEGE-
@30s. 33gGngamo bLsdsGoeab >AEgMHme oM > >Mnb ndagsto
botnbboo  @domengbo LobaBsGoeml  bodsBaarndgdmddgmadab
3GmEdn, FmamB3 JMmBLbGGPEenme LodsHmomn; gdsmemgbe
baboBoBmmmb LadaMmomdgdjdbgemo gnbdns YBRGHM 989G IG @
©> gohome Ggemodrgds 3mbbGGaaen® bmcdyddn, HmImgdng
LabsBsBormmb  aomsbyzgdomadoms 83d3gmdac Lob®gds@ Mo
963935 (335 985@ 3mennG 3 2 g3mbm3o M JoGmdgdl.

3gmedg 8bng, obggg HmamB3 3gc3sbym bodsGosmdn, 337-
Gogm JmBLGeGPEen® LadsGmomdn(, yzgms Lbgs, dso ImMab
oogoe  gmbbGo@y30odn, gmEdomaMom @omagbomn  3mbbGn-
&30 6mA3gdal (33momgdgdob 897obnd3o orwgobo Ggomo
8603365cmmdoo BoBmyzafmgds Msmmgbo bobsdsGoxmb bada-
oo3n3mgdgrgdab. @og@mdngn 3mbLEGGM30nb 860336gmmmgo-
60 b6sBagmo LaboBoGarm bgmabuaiemgdol bsgd8nobmdnlb Jgmgans.
3g0drmgds 030l 3303980, HMI ghomo Smgdmem yagmd JmbbGo-
&AEO® 33mommydobl, sbggg bd3obmb3mgdenm (33momgdgdl, of
3mumbrgbos obgon 0b@gbbnnGe s 3Msgomdbngn bgdmgdgmgds
383-0b bLoBoFMonmgdMog bLobBgdaty, Gmam@a gb aoszgms Ydom-
b LobaBsBoenmb JMBLBENENABs EMIGGNEdTs. dmogsn
8mbsBoiongmg Jondob Lo@yggdam: .B336 30d398gdoMgdocm 3mbl-
GG 30ab, 853653 3mbbGodmas gb abos, Hsbog 8sLdy 583ma6
8mbodoonmygdn”.

13. 3m6LbBnByaonBo Lrs@asmIzdmgdgmpdnlb LggAman
33mmmgbo Labsds@ammb 336bs man@gdagmo Ammo 3563nMmdg-
3od 363 Ibmmmp obn Pbagsmafn bsbymobygmadm gamy-
353mbamgdgdnag, sbgzg 3603369mm3s66nmam msgsw 1787 Brmalb
3396030b 3mBLGGYEaob ndgobgdaMgdgdamsy. gb MIN3gb@0
5@oMgdL Immodo gnGo 3mB3GmBabab 60ds6bggBL @ godmomhggs
®3dLEL 33bboFMMmgdamo Lodncab s g358mbs@gol o mbayy-
GHmdoo. 356 megob megdo sbobs 89-18 Lomgnbob ,LodmasEmydon-
30 bgemdggGammgdabs” s bamobyamgdob @sbsbarrgdol nmygde,
obggg mogabe MMl boydome a3obabodmaMgern agMogoyern gbs.
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03gMnggmo bobymdbogymB(3mmbybn ombndbaggh, Gmd ,3mbb@o-
& ©asb yzgmody ugcm BobssmBrpgamdmag, dmbomgsb s
@b 3obmbgdl BmMal, ,LabybEeb sGabsBsGabmdalb a08m,
ol gg36m 3g@om 9Gnb ImmoBngcio m3n35680, 3oy enMaos)-
e,

LEmGg sMObAYmyYMPomgds s anMamanmo 36mLsbmgta-
mmds gmbbGo@y3onl 360dzbgmmgebo @gdnegdgdabs, Amameiy
353m06 339, 508mBBms ab WamMgbom dmbgMbgdamo omgabgds, Gm-
99mmdo(3 356030Gmds Bnbo 360336gmmgabn 3383 mgdmmds, bogm-
3beobPboMnobmds s aoddmgmds. @mgabscgab ob GBgds Im7dsm
dMbLGEGN(OMI396 dagmgbsm, Gomoy B 3nEMrd JmMBLEGN-
&3000b 30, 0d3s nao 39gG0ggmmn Lobmgsmmgdab ,308mnse”
> 9m3bger Immn@oyn® boddmmmpe. s3sb bymo Fgnbym Mdsn-
@gLds LobodoBommmBa(s. dmagofds dmbodstioemy wmMgbds go-
bo3boo: ,gML o6 Fgademgds 96 3Jmbrgh bobmabo, 335Megme gal
Lobnbn 8obo 3MBLENEG 3R, brem 58 babrobob o308 Wswm-
gL LobodoMmomm®. Ladmmmm Ro83n, doFomown 8obgba 533-ab
3mbLGNEY(300L PEFmammnbs 3nlin (330mgdommdas. 33gMoggmy-
80 boadogno 533md g6, HmB 3agnmodaganl obGmMnsdn Ibmermme do-
donl, gn@obob, ©0agb@gdabs s 333-0b 3mbbBNG 00l ommg«-
tmo bm3s aobmd bagmggemoem 368s6Ggd0bs s sbbBob bagsbo.

14. mgabsogab ,bs3mbsds@omm badsGosma’, 3Bzmm-
33560390 ,LsgGom bidsGamab” J3zgybgdeb a>@wms, adbrs
Jormnsbo badsBamab agmGanb a369gmagmo 3m33Imbybgn,
o330 3nbo 3mb(39@(300 ggmogay MRgds (3baGg b ymbanb bsgbac,
Hm3mab omdadys aobgecsfimps mgmEingdabs @d 3ndnbamymadg-
30l dongma b gowon.

5 33063, B 36l ,bddmbedstoenm badastamogma“?

439mmodg gxAm dmaswn Jnoboom, 83 3mB3g5(300b bogsbas ba-
LodsGEmb  badsG@omIgdmgdgmgdnmn Gubjins, 8035658 nbn
ndnoenm JoBsbns 3o ndmybom bdomamgdMngo bab@gdgdab abGm-
Hogmo gemdoMgdobolb babeBatomm 3Gog®ngab Hmmab, 3Mg3g-
096 nb 8mJ8gmgdnb 8gdo6aBanb, 396mb3mgdrmmdabyg babsdstomm
36G0d@ngab bgdmgdgmgdob Aggbgds, Gadogboma(y ghon domnsbn
3606(3030L — ,3mbadoomy 93mERnmgds Jobmblb“- modmyggs. o3
3Mb63303300b 8mBbGggda Bmbadsmarmgl, gomMy J96mMbBmgdgmb,

2362009896 LodoMomnb NGGHm 8g@e LRgmymaary 3dmBbs3g-
o, oobmggh dobo 3mB83g@g63nnb 8603365mmmasb gogaamygdoal,
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306dme, 3mbsdstimnmabimgal obgmo gamadals 3nbnggdsl, Gmad
3°056930@mb 3mb3Gg@amo bsgdg »3o6mbab BobsomBrga“ ("Contra
legem~) > 3nmnsbom dsommb ;agab mogdyg Badygobo Gmeo Liodom-
om338md3gmgdob LygMHmda. Sbamm-3dgMngaee J39ybgddn, go-
6mbIgdmmdnb bggBomn bmbab BHsbosb ghoom, (36930 ,Judge
made Law", Gm3gmn(3 2@ 93°3306@9dmes 3G 9(3909b@0b bobgg-
8ob, 53y903>@ Pgtm 3g@or 32dmnyggbgds aoblbabomggm bogddgboob
o 353906 3000 Gmame(3 bagndazgmo 3obmbab a58mygbgdstbg Igbe-
deom gofiobo.

JMB6@nbg6& M0 bob@®gdob J39ybgddns s3magslb 8osmbas Jobm-
Bobo 5 Emada@ngob 3Ga@0yed, dggemo 3gbgnmgds 8mbodsMormal
Fgbobgd w3maegdae 0dbs @ 3mbsdstomy aobobormgds Hmami
bmosemnco 3G Jodgd@m@n®, 3ebonwsb dbmemme 8sb sjgb 3gbe-
dmgdermds, LBGoggoe o 3MbyMgGmon aobobommb LsdsGormg-
36030 3GmBe8930, AmBgemos(y 94gbgdl gbbMog gl Gn@®ddn 3(3bm-
36930 Rgzgbo Gorgmo nbrenb@®ayemn bodmaswemgds.

15. ,L3dmbads@armm LdsGorrnb” opgob B0bsIMEB @
dgodmgds ao6zabomma ,m330bggasmo bsdmbads@amm dabg-
madob” mgmEns, Gmdgmag BsG3mndgs 8g-19 bomgmbab dmeamb
bmggomemaon@n  0cab3Gnogbionb Boomdn. 8sg06e8, Boybg-
©Qo35@ ro3g3oLgare badmbadotomm Jobgommgdebs” @s ,bodm-
LsdoGomm LedsBmamb® ImMnb Bbasgbgdobs, Bso BmMnb sMLY3MdL
oo 3obbbgaggdsko. ,Lad8mboBsGormm LadsGmmab” Imabmgbyda
DBOM @ YPE® ARG PH0 brgds ms dnbo gszMggmdabs @
398mygg6g30l 3sL3G33303 mmgobacngol s@Ldnmom go0boMmo.

33R9rrmdgdn Imbsdsormgmomgnlb ,bgmgdol Jg33cnbs” 3gu-
Ld33m gobs LEBMaIEMYBGHagn NEMgHNMAd0lL LEMsg (33oemg-
3omdabondk s Bsn G aNmmgdal Lagnmmgdsboeb. oxgd(s,
g 3530035c70b60bgdm Jobmb3mgdmmdal BHmolb §93393L (35a.,
8963260530 gmgzgmmo ba3oMeadgb@m mganbmod s 400-500 sborm
3obmbl 0mgdl), gfcmo Igbgmgzom, ababgds wEbogGae Logmsgns —
3°6mb3gdrmob 8mJdgmgdol 3g@0gnba(3nob dsb sbemoglh 3obmbabs
5 3mbodsGmmal gFHongFobobssmdrgamds, 80bBMoggds, aswmssd-
(30mb AmbaBaangmg bmzasengfn 3o63nmogdol Bsdyssb gognar,
LodoBoremob 658gnrm 3987363mom.

nbLAMLOFsHEmm LaBoMamob” 3mb3gx30nb BsM3s@gdslb 3603-
369mmm3bore 3o65306mdg8L mogo  JobmBmgdrmmda(y:

5) 35bdn oEN GomEgbmdno JoMRynyobgdadn 6mMIgdabs md
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(3673930b 399(3390mmd0L 398m, GMIgrmng ndmygs bbgswsbbgoagotio
dggobgdobs o 3968568 9dnb Fgbadmgdmmdsb;

3) aof3ggere Jm33Gmaobygemn 3obmbgdab 8amagds (Gm3gemogy
aboboglh LadoMEsdgb@m ImmnGagné dogmgdl), GmBemgdacy cnog-
8ob gmgamogob Jgndmygds 303330 0 gmbyFg@nbgdam ogbgb
dmbodaBamams JogH LagnMm dabgommgdoon;

3) JobmbImgdmmdals MnsbmdMngn B, Gobag dogysgsto
39633909mbomor 30b ,06g3mmo(3098my" @S bobeBoFHmenm 856736n-
69d0b Jgbodmgdermdolb 3gbmymm3aadmy. Bdomemgbe babsdsGormm
0bbBob(309d0 33030 E3abI6 ,bodmbaBstmormm badstomsmab®
abob. 3gMdsbanb ggogormn®ds bsgmbbEodmanm LabsBsGormmd
aobogsbos, Gmd 3mbLbGodPEanb aggPmoe abgenddmgabgmgdL
Bggobmbagin 3Gnb(3ndgdoma(s, 8nb Bogammocb g0dyzs agGdsbamo
ogb@ogoab bbgs Lob@gdgdag.

16. 33300339 ImFob 303k abgmbog, AmIgmbng ro-
mmdgh ,bsdmbsdsMmoemm Lads@amol® 3GLydmds 3360boenmb
363 336mbd6 @ J96mbIEYdgm®sb PIJnMabIngdsda, sMadgm
Fmamey 3mdang®o bsBeGoemelb bogmabemobabs@nsbmdaboom-
30b 0856968 9F0 Ammbmgbs. 8mbadsGmmab sj@ogto LadsMmom-
339md3gmgdnmn Gimeonb 356539 J3946ab badsGamgdMaga LabGgds
33mBbmgds LGSa6s(300L Bramdsmgmdadn s ggM 3gdmadL bame-
bommE@ 356300069350, boobmb3rmgdmm LodsMmarnn bEmmasa(y
o6 208mGa(3bogh bodmbadstommb. Bob Mmogom gbagafmgds bodm-
LoBsGarmm badaBmarmn, Gams o6 gogzogmgb.™

mgmb ©aan, (36mdnmn gfobao JmbLBaGyembacrab@a, 53-
dmdb: ,87 8n39379036980 Bom, HmBmgdnG ogemast, Gm8 Lods@-
oo bygdome 8306y batinbboo onb 39bmb3rgdmab Jabomgds,
3mbo@oymn 3obmbgdn, 3mmgdbgdal 8jo3Gn GadL®gde dgadmygds
©aGRgL bgemdgmbgdgmo — Logsbms dommnm, god@gdnb Bgbmmom,
36907803 dmmbmzbgdnm 89mdngam ngdbgds sbomn agMagoymn
0bLGo@n@gdn.

&9db@0 GRgdo, JogMed ngo JoMasgb damobs s (3bmggmBymeg-
mmdab, 56 bbogenmmol dobgnmn g3633O1Ggdom Job sbaggdah nbgm
bofabbbs s 860336gmmdal, MmamBdgE o963 Jo BodGmdos go-
6mb3gdgmo, MGmpgbay 8oL sagbms. Jobmbamgdgmn s aMob
bodsBaemob gHospgFHon @s dmbm3mmonio d3978bgea.

114 Haudte F. Naturrecht, Richterrecht, Gesetzesrecht, 1974. p.123
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17. Bmam@ 253m0ba@gds ,bsdmbsds@mmmm baIs@msma"
356mbab n6@xR3Mg@>30330 oy sbdma EmEdob 35J36530?
8mBbMggdn s ImbBobssmBrgagbn mfngg 8ndmabamgmasb Jgagh. a.
3900 233m3b, GmB LabadsMomm adsbyza@oegdgdb 5J3b more
Bmbs o 33@mG0Gg@n LadsGmmol godmborgdada, gobbognmg-
300, o ababo g3mbggg0s6 Babs gorsbygza@nmgdgdl, 3oaMsd of 43-
6056 bo e bLadaGmdmb. oboba ,653mgdns, gorMg LadsGmoma®.
LadsRmsmo Bmy o dgemns badmbsdaGamm gsdmbognmgdabs-

56115

8 28g6nggmoe 3g(3bngfa LmIgha >b0dbogh, Hm3 3o6mb3mg-
3emgdo Jobaob LI oML, bmmm dmbLadoMmormggde ,3muymm-
396 35L. LEIGPBOL LdBmbLsMem Bognobgs brgds, mogelb
8bcng, 36939060, 353653 9.6. ,35630MGd0b 361939968 0".
3963563930l 369(39:036@0 326Lbzagegds ndom, Gm3 ngo gg«d-
6935 3obmbgdb. a36356@gd0b 36 g(39096@ 3L dgadmosm, >(bg-
damoe dg(339e0mb LGoB @ gHin bodaGmeanb Jabosstba, 3gndmyds
aoBbmgb oo Lbgomds LEIGYGOL FnbsoAblbs @ 08 JobooMbl
ImG0b, HmIgmbay ©g396 82b3n IMbLd8oGHomyba. 58 AmbobFMgdnb
LIBIAMEMOIbMBIL SEILEBNMYBL (36mdamo abamobgmo 3g(3bng-
o g 39603 »3obmb3gdmmds, Bmam(y LadsGoemob BysGm,
08g4mgggds bogemygdom bymboyGge 8amdamgmdadn 08 ogombe-
BGobom, HmY 3oBmadgb@ob sg@L gbognGmgds bodmbsdsGomm
3°635M@ 33930, BEmBmgdo mogom begdnsb LabsdsGomm 3Ggyg-
©968700, 330@mBa(3 Ls Jaobaob 3585603735 0dbgdmmos LadoGme-
396@m 3o6mb3mgdmmdab 3M3ggbEdy Bgdmamd Lsdoorrab
ByoMmm ao6bagmgs. '™

0oL damdstgmdom, 3mdngngnddnlb 3mBbMggdo smnofigdygb
L3mbodsBHonmm LaBsMmdrm3gdmgdgrmgdnlb God@b (Judge made Law).
369390950 Ladsomsmn — gbss badsGmamn, Jgmagbormn 0d
6m@8330bo o 3606(303730b0g 96, HMBrmgday Imbsdstioemgos 8ag-
655 d94360mmo o 398mygbgdame oo dngl as@sbyzg@nmgdgdab
393mBobnb 3Gm(39bIa.

2boemoBngamo Imbo@ognbBob bymems smnotigdb bobsdsMomm
369392968 Bmameiz badsMamnb Byahmb, bmenm bmzomemaomn-
0 dndsGormgengdab 8m3bMgbo gbBMoxznsb, 8ogema LadsMmmarna og-
(30mb 369(39076@ . 363mmmbajLa LadsGmamdn EMBnbaMgdl
3bamn@ngn@o 3mbo@ngnbdn, bmmmm 533-30 bmgommmaemon.

15 M, The History of the Common law England I. 1971 p.207.
16 The English legal system/ R. J. Walker ( London, 1976).
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18. 396g3Mngas, Lddmbrds@amm bads@mamb 56 355R6nd
L3 336mbAEIBdmm s3mnadgds. (3gg03oMoob badmgdomodm gmwgdbob
(36mdammo bm@dnb 8sgsmamdy, HmAmal mobsbdsmag, 8mbedoo-
gL o6 dgpdemos, gofin odzeb ogob aomebysza®edy Loobmea-
©gdemm bmMmdob 5MoMAbgdmdnb a03m s 356 53 IgBmbgggzedo Mbos
03mJ8gmb obyg, Gmamci( Jobmb3rgdmoab Gmmdn ymgbabsb 08mg-
8990md, dgndmgds 33 ©Ydnmadal bamsgmm ashm a-3. ) ghoms-
©YHon 0brmgmob 3mBLGG NN 396badmgHogh, Gmd 1Bgbsgbo
LobodoMammb a0mBy3g@nmgdgdb ozo bogsmmgdmmm bobos-
o0, 1966 Bmodmyg mmGrmd Jamode ©8353306gdmemo nym megnb
Bobo gom@oby3@nmgdgdmsb, 8o3Ms8 3ol 838mga, Mo sbgme @od
3moblLbs, nbgmoby®n IGsd@ngs 36 Bogoms 3Gy(39096@930bowB0
oagobygomn 3mdycmdol abano. 3obomadn mogom gedmgnobuem
dmbodetonmgome gfomn bsborrn 3nnfbggl, Hm8 3Gg30gb@&nlb ©a;3-
30b 3G0b(303n 50l badsGomydfingo b, bbggda 8sb Bonhbggg6
Rggnmgdo 96 LadsBomab Bnge Bomgdnm Jmbggbron® bmGdsm.

19. Am3>gm3> bs3sGMImId 3nMEs3nMn bgasgmgbs Imab-
©0bs 3m6Bn66GgAn LrdsGmmgdFngn LabGgdnb (Em3sbym-
2396336mmn  bLddsMamsmn)  Radmysmndgdady, a36bbgaggdacm
LygFom bsdsRmmabszgsb (nbamabyGo LadaRmamn). b gdw-
tm3ds 86033675mmz566nma Bmambmal obab@gdob. Medmgbaag
3rGamgbamo 36 qbrs nymb, nbgeabgme 8mbodsGomggdab dngm
39399853980 Bggdbngs @osbmmgdaemns EmIammn LsBsGmeab
0bb@Hm3gb@ntigdobonsk. (3350396@0bs > JomGnb ombgfao:
2Omam&g bogHom badstomoab og@nb@a, sbgag Gmdsgen onHab-
&0 3>9Mdnob 356bmaamgdgdb o, dgdmgdobmaggsmom, (369398-
La@s. Bvonn Bgommns s@agfa JodmabBogs. obnba gomownsb gHoo
JM6 36098 Jg8mbgggnmsb dgmegby o 8anbBMaggasb d9436s6
onomgmema 3acgobobimgab Agamemntigdal 8mg8gma 89ds6nDdda".

0bgmobgmo amMob@gdo scb0dbsggh, Gma sba 6ol B0b abamo-
Lgene 8mbsBoformy 0bgmaEngMoe dngoms Mmdsyma badoGimemal
&9d6035bms6. ,odByMBs JobabBN ed” Dgasgmgbs mobmabs
»LagAmm badsGamal” bob@gdob msgalbgdnFgdgddy. ngmmabbdgds:
baBsomgdfngo 3mB@GNEmnBa@n, bm@dnb ymbggynab magabgda-
33930, badsGomol bEHun@ycs, BysGmms bab@gds.

Hmobyem-396806mmBs  LaBoMmomBs, FsMamomns, Gm3syo
LaBohomob GFMown(3ngdnl 89330MgE a3mogboms mdgn, 8onb(s
B0 0dzs KoJ@nE gobyobGogedy” e 3obmbab gbgbsgbmds
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2@, 3936 303mBmabsyg smnatigh Jmb(3gy(3ns — res judicata,
AmImob bsbBoma(3, babodatmmm aamabygg@nmyds sGnb bagom-
dmm Abmemp bagdg8n Imbabommg Bbsfmggdnbamgnb.

20. L23sEamab Jmgmn babBgds PbEd 3333GIGMme bLdIsEm-
m036mdab 3Gnb3ndnb 3Gnb3s3n. 53 3Mab(3ndolb bogornmgdamm
JMEBgmmIGmGod 336G 33anmo 3sbnbodmaMgmmds dabo BmM3gdabe.
35L3o ymggemogolb Gmmas Jgbademgdgmo (3oeggamo dgdmbgggal
3°56y3780b Imzbs — Amam@(3 babgrgmab go6bodmas babbmab
LadsBosman, sbggg baBmgamodmbodoFimmgdmagn aomobyzgde bda-
o 8mbsdoamab mognbygam dobymemgdabgs ©8mjamgdama.

ag3s600b  bobgmasboddgm  Lodmdomogm  gmmgjlb (BGB)
Lagyndamom ogem dgdrnan (3ngomaM-Imean@oyan Boboddmgain.

3m9dLob 33BmMEG7385 BodmoygbgL badn 3Gnb(3nda:

1. 3o6mba, M3nFggmgb ymgmabs, Hbrs nymb baBsGamnsbon;

2. 3o6mbn b gbEMIgmEab 35 gMnarmmFn o 36> gmEHIorny-
0 bodoMoxrmab dombggob;

3. 3o6mb35> B 3nb(39L Boom bogM(3g LobsdsGamm Babyoy-
m9dob, bmmmee 538 d5dmbggggodas dgboadmydgamn, bsGgms we-
07Rnmd350 3560bsb@agHmb LodoFHmmnsb bagyndgengddy.

39Ls8g 3606(30380 a53mbo@tmds 53 sbomBs B0dmbotgmdsd
3290nbos dmgmo agFngagmo 583mbagem, 3obms gRomagafo com-
munis opinion, 35©>5xoLs dggma dmdmgMmadsbo s PMJGHNbydn.

Lgmog Lodgoma DmaRgd BoJBMBMnge asdoMRzgds oM
360l Lo 33oMnba, b3nMam a03sGR3gdmmo cogolb asdoGmmgdnbs @o
Bo682830b  MgmGanmm sbodmgdal dmmbmabamgdslh adb-
mdb. bEmMge gb dmobmgbomgds ngMmdbm sbomB> 8mdmgMadsdsg
8mbadaofMormnb Gmmby s Badmoygbs Moge ©s3zoMggdoms mogal
OgMBogmIR 3oLodsMomydmar.

21. Gmam@ 3mAbLsy 3G wbes Bigomglb bygd@nyaalo ws-
3m3ogd3nmgds 336mBabirdn > 3nbEMaggds 3mbadsGamab
JMB3GgGgmo bsdsGmam3gdmgdgrmgdnbamdn, Bamgmes, Am3
399dmgdgmos ngEge 3mbLadsGarmgb M303g magzabygmads go-
Bmbob bamgmo @5 356badmgMame 6m@Igdnbsasb asmsbgggabs.
boo(g 93 13obobgbgemnb (3obmbab) sbMa oM 0Bgg3L sGHobsa gdgg-
80, o 8mbadstonmol gommns, ogdmERaenmb 8ob, ormbea(s gb sbn
8603369crmgbor 9B0boomdregagdmmgl 3mbadsmomol dgbguemy-
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3L LaBoMmoNsbmBoby, 8nbob3gbmbommdady o 0.3. @agndzom
LobaBotronmm 3mbBfimema 3obmbbyg 98 mgoermbadobom, 6086agl
LaBoBaomydMagn s6ofgonlb mgasmobydal — 533m3L 23 ;ydnb ghor-
%m0 ;vgobohobm ogmmg@ngmbn gaban g. ggbn.

3mbodoFomnb baBoGmamdgdmg8gmgdomn Fmmo gM(3gmmyds
03 338mb33393dg, FmBmgdn(z J96mboc JnGEodoM 5M oMnb gabbs-
BrgHgmo @d bowag 580b go3m 63G3mndmds 396mbamgdemab so-
Logdo60bo @d dmbrmgsbo Bgdnb 3x3bgdab bagafmgdas. Lsdg(3bagHm
dogdnb 093> brrgds Lognmbo 58 Jggbgdab Lamygomgbm 8gommgdab
Jgbobgd — 3GmImyds 06§ gAH3MH Gl P@Hm IgGom dnbobdgBm-
Boo dgommenb 35393s39d0bs.

22. 356mb63mgdgmn demyFns, dabramb badmaspmydMngn
DF0gFM0mdgdab 336300363350, b3 asmonmgdgmmn 8mobm-
abomgds, gm@Ebamme Mgammo@mGab bobom Baghomb 8mbodstio-
g, 303399 3ob NbyGg(3anb Mdgzabynmgds, 853603 gb o6 wbms
oymb domnobn odgobygemgds, bEmmn o My nmgdamo bodm-
LodsGoenm bgdogd@ngoddab boboom. bbgsagemom sbgme badogd-
8030b80 BabssmBrogamdsdn dmgommms mdngd@ne LedsGamyding
BgLMngmab. >3nmgdgmmns, Gmd dmbodsomgd 6mM3gdn magabe
mmao3neo Abxgmmdobs @ @abadmmgdobamgab dmogindGmb &
ogoomb, 3Gs8gm dmndggmomb Gandg 3ob goGgo 0 Idmy3nmy-
dmom 3Mbgdmmo mdogd@ucio Bysmmgdn,

333t 356o 38bmmyG e H3Mmogmgbmdnb smnsfgdom, JoM-
30 da0mbg a0l Jobmba, 8s3Mad 8ab o6 goshbns dgbodmgdenm-
&5, o39m 356LbddMmzAEMb gmaggmo 3mb GG nen 3g8mbgggs. Jobmba
335demg3b 3m833896& M0 bymabygmgdabsgob s@omdg@glb WdMo-
m obozna@ngolb maegdol, dmaom dedsGorgmgdobs @ bobgen-
3dm3zobgemmb, Go Mmam® mbos agmb.

bobgm3dmgabgemmb 860336gemmds o6 9bws 0gbglb dahbgmemn
gmgenabdm33ggme, AmamB3 gb 3993gmd 3330@mbgdymads dm-
dmggdad. 3obmbgdn madotogmdgb gmggmamgab dmasmn godmbo-
&engdom, ab gogomgomabbBobgdmor Gmggdl 3ub6789dlb, Gmadgmoms
393bgdo(3 398ga Lbgs aboms @ Ladyomgdgdom agobmgds. gode-
&mbgdemn 8mdmaigds o8 3Gmdmgdab gloghgdem Imambmges jo-
6mb3gdemnb §938sGn@n bgdab 303mgzmgbal, Gs8mgbo@sy nb dgo-
Bemgds B0abgdaen 0gbob bojobmbdmgdmm EmA3nb 356836 gds00
(36m3orma bgMbgdoel 8gdggmdoo.

23. g563 333em3o6 ggbab 33g83Lgdna, LEmMAgE 5J 0domgds
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313560 JgmmpmenmangMa Byemds!' mogor Jobmbo, Amamé(3
33@MAnGa@agmo bobgm8dmzabgmm, >Gab 3m339@abdan bgemo-
LYBEgdob 8ngl ad3g0gdamo ©oLY3Es ndowsb, Moy ymggmagotn
3°6mB0Ls @ LeFsGomab Pbgbsgln BysBms — bogobms dbgds “na-
ture des choses”, Gm3mnb obabBomay Jo@GgMasmadn LodsGomyg-
36030 BgbBogo o>Gnb bbgs BgbGagn — bLogobos Mdsmmgbe d9bgds,
Gm3gmog 333930 Mogembomy@n 3Mnbandgdebs s (33eraeTe
AmBamnn 5ALoboas6. @ 0 gb sBLmErG G0 bodsGomnsbmds,
D306Gggmgbor, Ldgomegdgmms Jobmbdmgdmabamgal, ob Lagse-
©gdmms dmbadaGamobogabary ng, boms(z do@gMoserg bysmm-
o5 LagsGngmgbo s0dgemgdgh 3sL, Mogom 3gJdbslb LadsGmscma. o3
Loa06m> 36330L 3obLabEgMabomgal 8mbodammglb gbogntmgds
3ogamabMngo (3mEbs @ Ym3gm JmbyMad e 3gdmbgggzede dma-
obmglb nBeB3sBoc ambgdfag bodndomb. goMms Bogd@gonb sboema-
Babs, Jobmbwgdmob Bbgoglor, 356 yaMsmmgdnm Ibrs ao556s-
modmb  ooegeb 60bsdg Ba8mgdmoma bmzoamgM 8mgmgboms 2Abo,
256LoBM3AEMb 0BG G gLYd s Joma Fgbodemm 33(8mbanb 3obmbgdn.
La8gBam YHormgbns, 3MbodoGmmob oLobIoMgdmoe 23 Jymbom
3303c0bgds BFown(3nd ©s 33@MAaGgdo, g.0. bobadsMowmm 3Mo-

J&03o @s 0gAabdGamgbzns.!'®

24. 53 bsgnabab IgmEg 3 33emgzotn — m>335Mn danfbyzl,
6m3  3obmbab 068 MR3MgBnMgdab Fgommab a39dmygbgdabsb
96 ©5379FRbma 36 3763300 badsGasmb, 3G9 IgmsMg-
30 bd3sFddmb, 036339pMmay Jum@pGamo babymdbogmgdab
bodsMamsrmb, AmBmgdag 0165356 bmgoomy-93mbmBangnH JoMm-
39330 084myxgd0sb. 38 ;goebsdMnbno 360336gmmmgobos Bmbomg-
bo3g LodoMormgdMngn LabBgdgdal Bgbbogems. s3@mMo gHmgbummo
badamormalb 3g3gbgmans Bnbadg bbbl Bgbsdmgdmmdoms 3mgem
G0gb, GmBgeras bodyomgdemag bbgs Jagybgdde Ggammoatiogds
960 > 03039 badsGamgdage 3Gmdmyds. bagggmgbm, g.0. y39-
mobg 9B bgembogMgme 53 badyeemgdomsgsh, 3bydMagar 0y6g-
35 80edgeno @3 dmbeyds badsMmmmol dmasmn nbGMEaomBma-
Bgds. 2bg dgndergds 3gnddbob bagBmodmabm dmaoma bsdmgsmsdm
bsBaoorrn, Am3gmog adbegds LogHom ©s mdngddao Byskm
gm3900 96HM3bgemo badeMorrrab gobgnmsmgdabomgal, Gmam(s go-
6mb3gdemmdnl, sbgzg nb@MIG B (300b abama(y.

117 F.Geny , Methode de interpretation , Paris1958. p.290.
18 g, Lamber, La function du droit compare Civile, Paris 1910.p. 178.
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25. bagngomo 33M080393b 3967300 b3ds@mamb s Janhbygb,
m3 333mbagmob dagdabsb 3mbadsGamab sAbgbarmdn >3mAG-
233> bmenmp 6dabrs bydngdd Ao Igxsbgds s nbragawpys-
@960 B36G3m3 96330 L3BsGnrmnbmBaby ©3 Im@amby. gb 43
agncnbgdmds agbgds. Rzgh gbwo 3393nbmmgl Jo6mbab ;gncbydyn
396306380l oy 8mboadammygdn ogyMebmdnsh bsmma npgol
LadoPomnabmdody, mGombs s Mgmognsdg — gb 6036zl ndob,
m3 dmbodaGomy 3omegsd(3nmm bmnaemrgFo s6adnnb 539680,

330LPomo 0bBIMIGIG (30 @ FaRom MBrgdsdmbnmgds-
6o, HmIgmmss Rzgh gnobmgm dmbidsGomymsmgnl, absdzgdns
dbmerme 08 JnGmdom, oy 3gzdergde, Bngage 85b 53 nbGgM3MAg-
&23nnbomgob Gondg mdngd@nin bogyndzmydo.

033g@oGonmoe gey9gbBgdn, Gmdmmgday 8mbeBoomgd wbws
3%9mnygbmb s GmImgdba ob mbms gdagdrgb, M3msmme Mbos
agmb mdog G o Ggommdnmsb, s8myjorgdgen Json budagdda-
0 3989(36980b3356. gb Mmdngd@nfe gemgdnb®gdn baemgnemab ogoem-
LoBAbino, Bgadmmyds Bmdagdnen 0gbgb 63nbms ImboGnnFn abom
399093 bsd bgygHmBa: Lo JobmbAgdmm sbammgnsdn (analogie legis-
lative), bobmasmgdFag BsGomdgabgdabs (La conscience juridique co-
llective) @ IgmsMgdom bsdsmmomdymmbgmdsdn (le droit compare)!'®

26. b>336mbB3gdemm 363mmmans 26MBAEgdmnb F5333@n@n
36 dgbadmm 6gdnb @smagbon 3pomm3b 03mzmb mabsyfmgba
LabadsGommm gzmeygonbamgab; JgaMgdam badsGmsmdyme-
Bgmdoba(y 9d3L Nrnmgbe 8603365cmmds — gfon s 0g03g LadsGAom-
mgdMngn apygde 3g@-bs3mado gMmbntom BsMImndmds gggms
bombdn, GmBmgdn msbadafn g3mbmIama s bmgnarmyMn aobgo-
oM 9d0b Embgby 08ymayg3nsb. gb nmggdn Bmangor barbdn dgbe-
dmgdgmas of aygmb aby obggbame s Ro8myamndgdamn, Gmam-
o @obAymgdamo babg 8sb 1339 8nmgdame odab bbge bambgdda.
“9bm 3obmbImgdenmdnb gomgamabbobydam dmbodstoeng Bbmmme
dpogbadb bogmgmso bsgambomyn 3o6mbEAmgdmmmdnb nreggdl;

9gbodg s 3obmobagg, Goboggnfggmos ygzgmody Booged
bobyemddmgebgmme  dmbadsfomobsogob wbms agmb Laobmgs-
mgdMngn BoGormdgabgds. bmanorma® (3bmgMgdadn brgds -
dogo ggmemm309, 0(33ergdd bm@gnormaMa 3nGimdgdn, sdsboobagg
0(33cgds 6oMmBmmag6gdn — Booingy gn, 3ob3 yzamedg Igdom mank-

"9 Reimond Saleilles “De la declaration de volonte”, 1919. p.109.
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&3M9Lad s g0bsGRybmUL status quo. nggde 53939396 Mogab bo-
4330 s sBogy&b 3gmdmns 3goRgMmb docma bgms, 08 nbGgHgbgdbag
39, Hm8rmgdbaz abnbn 96nbosmBmaagdnsb. bym-bgme agds MM,
GmEby(3 03000 3am3sGgmdol 35@mB-3o@Mmmbmogsbag jo Rbrg-
3> @3mdad0 > 373:gdnb d(3gmmdgd0, bmm LsbobosmBrgam
33093330 06yg3L 0 385gmegznmmgdob 3odmbgggebl. sbyg ndsrgds s 38-
30(gds dbemo BoFomdgabgds s 33 dm3gb@dn abygds Imbadamaon-
ol Gmmo. mgoo 3m3sgamo bgbfagal dmbBnboomdmgagos dmMnbag
0436335 obgorn 8oL, HmBgema(s 8B 9ol ILIMIMISE @ oy gbo-
BoomBroga9ds sbom aggdl, dbmeme 0d0@m8, Hm8 Babosmdryabe
36056 Lbgobo. 88 8mIgb@Gob @aga®s, 303930 0dobs, HMA3 doGHmgda
33er0rmgdgd3obamgolb dm8Bogs s 93 3m3Bnggdae (33carrgdsod
obo@gna@mGor 3s8mbgmo — o0 8mbsdoMamol jgoorndmdoenyMn
begeormGa Gmenn. 93 bmoseryHo 3g8Mnagdemal Ammdo ymgbs
260b 3mbodaoumab dmsgzatn gggbgyns. (consiliateur social).
3mbodsomy 03sb, Ga(z oym Bbmmmee 1d3nfgbmdab aggocrn,
3505533930 badmmmm Rggamadorm o 29330 gMhobacro 3(3m9-
mmdgd0, GIROJIIYR0 3oMEdGbob 306933, 8mefnggdl (3bmahg-
3oL sboem bmgosmyB 30Mmdgdob, d magom LadsGmsemn, 330l
Bysmmmdom, dmbadaMomolb bgmdo gomong3gae bm@gosmyto 3GHm-
aMgbab no@omer.'®

27. 3mbids@amob  bdIsAasmBgdImgd3gmadocn  Gmenab
Jgbabgd a53sMmgrr 3memgdngsb Jgygoms a3g@Isbymn G-
omemg 3GemgFog. rmIJBA0bs bobsdsMormm dnbgomengdol oo-
30byRmadab Igbobgd o6 Mbos a3 7mobbdmdmgl 68nbms oo
0 bdogdBY® NngombsdMabb. baBstiomamon 36G39ermgds 3ob J3933-
3%emdgddy, dob LM, ELmML 58 | 3obsbybgmmMs (36m3amn J39-
33, 0965(3bmgMgdob (36mdamn BabMnga, ab, org GmamE aobogb dg-
bademgdgme, (300 3gam 3nfoms J393° ©¥3mMInmgdymn nymb Igbsedy
oMoy Bmgngco dmBogorn aomabyzgdomgdady, HmBgmn @ogd-
6930 0g6930 30l biydogd@a®, magabaggomm sDGdg. bmd o6 ©o98-
baogLgds gb >Modam obgobob: ,JMabGnobn Fnbrmadn Ladsmamb
35306 go0a93L, Hm(3s LobadsGmermEsb EEdMHMbrYds*. bmd o6 bod-
6oglb gL, dmgzobmgmor J39393FMAgdL: ,dmnggec abyg, Gmameg
335303 m8 bognme 3n0fbygl dmbadotomg? !

3@o9mgeo gMoban 333rmggMgdnbogsb aobbbgaggdno sboemn,
120 Reimond Saleilles ”De la declaration de volonte”. 1919. p. 109.

11 pje Lehre von dem rechte, 1927, s. 161.
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Loggomoto abab asggomgobsy (3mnmmdb. 8L 3bedyzmygor 30-
LobyMgde omgs LodsMmEnobmdab LadsGmemdy. LadsGamsmn bbgs

(539600, 1) M5 B(3)mmds bm(znamrgin aggeennb obgrogao oe-
bo(3bmggdnl Mgammamgdabs. gb bmgnomaFo nmgorn bms ngmb
9bgbogLn Labyaba, 3o63bodmyMgmn, GmamG(y Jobmbwgdmnb, sbg-
39 3mbodoFonmob Lo g8nsbmdabs. 5dgmeb brs 398mnyzobmb 53 ¢ go-
6oL gbgmds bmEMBgdo magnbe asmsbyga@omgdabamgnb. bmgnsemy@n
0RO 330drmgds nymb bmenmm abgon bydmasmmyds, bamag gm-
390 (32 39aemn Jofimgbgds asbobomgds, GmamE(y og3nc8nbsbo,
abgoo bybmaamgds, Gmdgmary dgndemgds @obobnemmgb Gmam@(y
39760036735 magobagacmn 6gdgmmdnma 3ohmgbgdgdabs.'Z

28. abygbnob g8 gergyeo Igdsgs Fob3n bobymasbamg-
dgmn glmabob RaMagsd. gimabo 300hbgalb, BB dmbadsGamab
oogobygamma badstiosmmdg8mgdgmgds (rechtsfindung) gsGmamgarmos
©> ogmPngmaesy bogbgdam Jobmbagins. Gog dggbgds 8 ogdob
3gdomgabob Jabmb: Gs ao(sb@ngdns ndnbs, M3 gb magabagamo
LodoFadamdgdmd8ymgds o aomandREgds Mmgombgdmdadn, bLo-
LOBsFmm 56 Jnsbo 96 babaBadmmm GoMabnoadn, giennbab 3oby-
bo 8myemy @ o gmbayMos: o6 5Gbgdmdl o o6 dgadmgds sGbgdmd-
©gb doGom3boggengdnlb Lbge 3oMabBngdn, mogor 8mbadstiomalb
30(m3bgdnb gofms. on@abrngzenb brddedab (396@Mob bymmabay-
Foe Jobmb3mgdrmm3ody aomadebsd okfimnms ab PdMacrm sbn,
Hm8 boB8mboBoBmmm s8m(336930 8mbadstiomobogeb dmambmgl
06 gemgd@memgco > BbgmdMngn doemab abgor batnbbl, Bmdgeng
o 2myde@gds Rzgmmadog mmbgb. yzgmob Gmee 3gadmas,
as0DdomEmb 08 mby8my, AmB aomdmmb 3odmmab s IGeG0 -
o 333magmabmb aGorgmalb 3sMaaoqgddo 30M33530L gbotio.
06LEBO63YEMInbs o Jmemganarnmdob 3Mab3ndgdo Bomnsboe
2baaFgdlb nbrngomsmmmadsb. 2

306m36930L 3gormn BsMormBboggmemgdsde ymggmagol 860d369-
tmmga6o ngm s yzgems eFHmdn Bg8mJdgmndebyb dsGomabaggmy-
35y o6533Mmggmdab badmgsemadGnge, 3mma@oyafo s Jum-
&fme 08mnbstgmdgdn. msgsBng, gb qsd@n o6 BngeRboma
dmmBadom, dnfodom, 8nggborn8gdem o Bogmo doemgdo nbwms
8038 mo ndom, Moo nfmgbgds, MmAgembag Jgbams gb Hmena,
0ygmb 88nbangob mo@bgamn. msgobugsmn badsGoemdgdmgdgegdob

u‘Gemeinschaft der freiwollenden Menschen”.
g, ehrlich “Frele rechtsfindung und freie Rechtswissenschaft”; 1903 p. 125.
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36mdmads oMnb, 83335Ga@, 3> oG gMnorrgHo bodoBomalb 3Hm-
3mgds, 5Me8am 3603369mmgebbacma  mbodstomgms dgMmhggab
3Om3mds, g.0. LdbLIB>GNENM Bymdngdal IGmdengds, GmBgmads(y
6@ NdAYBzgemymb drmogHo 3oGmgbgdabsmgabs gobsgobon 24

29. 356bb33393m0s n6FM3GgG3nnb mEe boby: Interpreta-
tion par les principes o> interpretation les precedents.
306gamds - 3o63:637g30b GHomnEemds gomeds, ggbo dmgn-
©> 0d, bowsg opMorgogere LadMobo sdmabaMms HMIsbobogalb
3vGmbzgemmdom. ob 353mbo@ogh jobmbab 35&mbmanb omgob ®@d
258mdnbatigmdl 3o6mBal Bgdabs s 3M0b(3n3gdnbogsb, Ma(, bo-
3menmm %5330, bgmb 9BymaL LoBsAoemol dMamdsl s 585393l
§m39mEEegGoE 653Gl badsmosmbs ©d msbsdgrmmgg dmabm-
3693b dmMnb.

Aobdjgnfiggmmos, asM 339 eMmob asbamob dg8mga dmdgg-
o 3obmba 8godmgds a0nd8rghb 96 dgaigsmmb sbama bogs-
6mb3mgdmmm @0, 8mdggmgdamo gmegdbo dgndmgds aswsdy-
Jo3009b, BoaMed LddsMmomgdFingn asbzamamyds 53 Mgygodno Bogs
26> 86ymdMom o M(IZIEIE, 9339 JgMommaro bab@Gmagdeo
©5 35633900 NbgAbgmmdgdac.'®

8gmmMgs ab@gMIGBo30nb dagabumsmn gomea — interpreta-
tion par les precedents, Gm3gema(y, 3nfngom, Qacm Jsmaemo baGobbom
3obgbmdl bmgosmadn gymengaob 9Byzg@mdob, gobonwob goba(y-
©ob (3bm3Ggdalb YM3nomm o 3mrdng bgdmg8gmgdab. LabsdsGm-
mmgdo 9 3gogboe @ YREm LEMogom nd3mgasb dgommgdl, ss3ds-
gmgornmb ogGogonme baggFmb 8mmbmgbgda, Mogs Jgodbydmdgdh
©> 3B JoMg0L badotmmgdFingo asbgznmamgdob 3Gm(3gbb, s Mo
bogds bmosmgmo 3GmaMgbob god@mGa. 38 jmobom Hm3sbob-
&03°8 ©33xg33gmo@ 0d8mddgms 3mb@nbgb@ Mo g3fim3ab LaBsGo-
mgd&og 30630056 dsy, bowsg bobybgs Jo6mb3gdermdalb JHm-
Bogaeho Rodm@hgbos.

Ladsomob bgedg@e 396bsdmaMnrmmds o bnddjnzg bnMoo
bogds gbodsmamm gomobyzg@orngdsms Bystm. xge jowng dmo-
&mb3> 3obmbo dgomaMs 39M3 s Y3n 3@38nsblb, BmBgmacg bydab
o6 adrg3o, 839300bm 96 305 jgmnm Go08g dab babBabssmdgamm.'®

_——
usg_ Ehrlich “Frele rechtsfindung und frele Rechtswissenschaft”; 1903 p. 125,
155 £ Lambert, La function, p. 812,

126 p|ato, Politicus, 294.
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30. 3mbadoFmaremab bsdsAmsm3gdmd3gmgdoamn Gmmnb Babs-
3IEaamdand yzamsdg ozsmbaRebm maMymygs sGab LsdsGo-
mob BysEmas 363 mms8g@ngaema bab@gds, bawss Aygh gbzmgdne
Lsoognal Lagbgdnm bEHgmymgom mAz6nbs3nsbs > LB
Lodaonemgdfing  Jgoorremgmdab. gb Lob@g8s 860336gemmgabBa-
moe 3o6Lbgoggds JMbGNbIbG TGN bab@gBnbogsb, Laay Bosgstn
Byotim bLodoGormabs 5nb >G> 39Bmba, G983 Common Law - Rgga-
mgdomn bLadsomaenn, Logbgdno aabbbgaggdmmn s@boo.” Ladsan-
ol 8moagamo Byomms Labadsoemm 3Gag@ngob 3ngéH gmAdnty-
o bm@gda. 380@™8 sbzmmadgMngmero LadsGmmol 3nMHggmo
530L93gMgdss dnbo JobnsrnEmds; Bgmhy — ob ogombsbGnbn,
Bm3gebocs 985bmdb ©s 393306930 ndgblb 8mbadsorng; s 3gbady
— J9bmbal 236336y Himenn, 30banesb sMombabnao sGLydMBL
3°6mbobogob madmy3nmydmam s 3ab 356M93g.

280@md 3mbB0bybB G 93AmIsdn Bomgdgenn  bddosGoremal
LobBI8s o @b gFhoeEyFmo (36mdomo Lnbggds Mobsdgm@mmgs
bodoMmomgdmangn BabMognbomgab. jmb@nbgb@mMn Lab®qds sGal
30Gadofn Igmgan BoAbmemnba; 396mbob gogmg@ndgds sGnb, ghon
3bMog, 28bmernBdInbs s, Jgmeyg BbMng, Mggmeronb 3gmgan,
38n@mda(y Igndmgdas, gb LobGgds LNy oG 3ol MO6sdg-
©MHm3g LodsMmemgdmngo babgmdBogmb s>o3nmgdgmo 8385wa7-
6gemo 6aBacma. baBaMamab s3m(3s6ss, aobomb (3bmzHgdabynea
d0mdgdn 88303y, 823608 badsmamgdmngn bob@adob Ladgjogn-
boogob 3sb mbms asmgomgb Hbobmbordo Bormn® absBogabsmgab,
0fs30mbarmnGobsmgalb. sbgon Jgademgds agmb ©aBsngal LGs-
&03acn gmEdamgdn, afsgombimyfab  Magombamyo gme-
3mgda. LbmGgo 3G0b(3ndn — clausula rebus s. st. 5Gob @G0 job
9m00 sbgon gmEIems badsFmegdFing Lob@ndsdon.

31. Le3sBaemab doMamsmo BysBm gobsnesb 3@ab 356mba,
LEmFgo ob sbEgbL bLsdmbsds@ammm LadsAarnb Imbazngdel
33dmngMigdol 3Mmgmgnmgdab, Fomadb syEemgdgmos Jobmba-
©gdenmdnb  dmEgMboDyds @d LGIdnrnMo badsMmormgsdmygbgdal
MG IoGgdo.

396mB3ndmmdab LHmmymgarmgdnb GB3gbsy eGms, Ladnme-
dm ag0gnbymam. Lo 3obmb3wgdemm 398mJdgmgdab Ma@do 35Mab-
©AmL 396935 MEaebymar (339ergdsmn (3bmzMgdalb Go@dlb. sbgm
Ln@mo3nodo dmoGoggta agehgds, a0Mms nBabs, AmMI gogotomg-
©3b mbsdsMmomnb Gmmo s gamostmo 8nbo ab Gmema, Gm3gmagy
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3L 539360bL, FoaF8 @aEbabb 88 Jo3ge (3RAmmdebgb dnb Yom-
gmgab o ymagmagetio 3gomegdom @ogofmgsb.

LaBsGamnb Gbogmmmaag®a bymmob do8sdmogofn mgg 33-
Gogo@ge LEMmosE MAngnbsrnMsg byrogh LobrdsGamm IMs-
J&030L sagomb badsGoemnb LobGgdsdn. gEemmdgme Gogdoo,
M8 LaboBsGoem IGod@nge Bma R 2@0d0sbms gLngngsda adgbl
6m&GdsGoymo gog@nb 8603369mmmdob, g.0. Abrgds LodsGamydn-
30 39630930, 3oL BngBgMgds LaFsMoergdfngo gormmgdymgdgda
> NPmyd930, 085Dy Fncnmgdem, HmA sbgmns bobadoGoerm IMo-
48033, Bm3 Boboor babsdsGmemagdn ymzamagob” sbg Byza®ebgb
L3530l Lognobgdb, o6 sbgs gsbLadmgMame dogmea Mogo boga-
obgdabs gdomengbo bobedsMammb dngM. sdagoMor, ABYds 3mbe-
Goio LadoBormob gobLsgmMgdamo babymds, @s ab 3gbodmgdg-
0o 3nImgmo 365 babodsBomm aosbyzg@nmgdgddn, sModgwm dom
BLogogodn, Gm3mgda(y 98 3o@obyzg@nmgdgdom, Gmam(y bmMds-
&0mo 3@ gdnm, 3560(319056 083gGHsGamem-sGFHndaGnm >bAgaL,
9.0. 0g, boog LddsGomnb EEgze6m@ymn 836076 9ds LOdsGmamb
o9 gdgdb. ¥

32, Agbds 39360953 39AmI(3533 @S 39Isbyemds dyemgz-
35> kg% gogga 1880 Bymb ygzgems LobrdsFammm a356y39@0my-
3ab 3obmbod Fgbadsdnbmdal Jgbobgd >BAL 6Inbms Byemnb go-
d3os 9bmegb, bonmobsl @snBym Jobmbal, Hmam®(3 LodsMmemal
dofnmoge Byommb, mdBMmnbob 3Gababn. dmbodatomy obregblb
LoBoHomnl gmEIPEMgdsb s go8mygbgdeb, AmBgerag oG sGob
asd3mbs@emo 3o6mbdn, BoaMod oMbgdmaL o8 Labdmasmmgdeda s
28 3gdombgggzedn Bobo aom36y3y@nemgdnlb bobBmEg bEmmasmsg oG
6036030 a0@56y39@0rngdob 3gLods80bmdIL J56mbab.

Lademaemgdfngo BgbGnan sMogggfns BmadAmgby, 333gabgdg-
o, jgonenob dbGageen dmbodsomab ao0Gg8g — 983m3L Gsdgon.
28 @M BMbod Rosbo(3gms 8gmBy pmd@Mnbs — Bmbodstomob Jo-
boygMo Gmemal Fgbobgd, AmBgmagy bas@mabor asdmboge dg3mbas:
,»,Optima Lex qude minimum judici relinquit; Optimus judex, qui minimum
sibi* — ,boyggorgbm 3obmbns ob, GmBgmam Mo 3gadengds 6o ymgd
Borob 9@M390L Fmbodomayl, bagigogbm dmbadomormgs ob, Gm-
3o Bo(3 390dmgds 6o 3mgd Borab n@mggdl mogom”.

bodsGoamn s Jobmbn o sl Gmengsbmgabo (3653730, sGobBm-
0o, Ld3sHomn BaMdmzomanbmo s3LEFMOJGMmn 396mMBab Labnm,

123], Y. NeTpamuunmiz., TeOpHA NPasa u rocyAapCTea B CBA3M C TeOpHed HPABCTBEHHOCTH, 1910, 334,
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mBgmng yages 3g8mbgggnbomagolb 353Lb BompBegngner bbE
356439090, 5 GmBgmn(g dgbadmms, BabsbBof 3og30035emabBabman.
LodaFamaemn >G0b badaGoernsbmdnl JmbyHgdmma (3mEbomo bEnges,
Amami(y gb asagdmme o 3obbmAzngemgdaemns bammbab 80y 8m(yg-
3gem AmIn. LddsGimamo gdsmmp @o3ogdntigdamas JMmbyGgd e
4MPoboob s B6gMBoLesE, 58n@m3 Bmbodoomnb aorebyzg@nmyds
96@d aymb msegobo Gmab BEgmMFHamdabs s badsomgdfngn dgaby-
30l 30Modotn gadmbo@mmgds.

33. eigmBas Lsds@amgdMnge F93336adgabs o bagbswab
Igbobgd. - oy -8 3-bogsb sncm Lgbbe gBon Brnom, Baoy bo-
LaBsBormmboomgal swznmgdamos Ladmdomsgm gmmgdbob Fgbsds-
3nb 8mbmgd by Bndomgds 08abamgab, Gm3 @MDY gomsnbrgmmm-
3nbab 209mo@sbmb aomoByzg@nmgds o-b 80y 3-b LobaMggdmme
300l aomabogznbgdal 3gbobgd. sbgon bm@8s My o6 agmb go-
6mb3n, 3o00by3z9@nemgds dbgamn babno 8s0b(3 Fgragds ©> Hmami(y
o mbs g3omb 8mbadsfomy  63dnbdngn ofgndgb@oanbab
ndgmgdmema adbgds, smnaBmb 3-b ©d 3-bL ImFab  LadsMmormy®-
00gGmmdab s@bgdmds, 83 73obobybyenb Labamagdmme. oga >dn-
bomgab Gomomnmgdb oy s JmbyFgdam badmomsgmbadsormg-
3ng Bm@3sb sBbgdnmo aewabygg@nbsmgal, by ghans.

9065335 Bodmogomnds LgnaergGo ogmMas badsGommgdtage
9935608 93980b Logzbomnbs s bnedgemagal dgbsbgd, Moy Bom-
3mamanblL Ladmgomsgm Ladaormab bagyndgmgdl — 9.0 3obgsgams-
Gmo bob@gds badoMmegdtngn Fgddafn@gdoms bagbaab dgbsbgd
28> 0 08 ImBoGonMa bndobagsb modmy orgdemor.'”

34. 36333b 3363689300, ImbBoGogFe Bxbgdab 3nbssGba 23-
39633935 Abmemme 330 333mysBadab 3Gm3gbdn. ymagemn go-
6mbn ablLbgds 356356 93nbs @ 2bbbab 3333gmdom, GmBgmors go-
dimgds 353mBobafgmdmgl bygmnor bbgomabbgs bagydgmnrab.
b3noc, Inmbgmsgsm Jobmbnb ByMarmmdomn Bgju@ab sMbgdmaaby,
8baggdb obggg Bogemgdor 33 3oMyzgame mdngddghio badsGoms-
ma, 0bg39 BmamAg bogham sGebgRammdacn br@dab 8gdmbggge-

3o.'?
36939L @aLdPNYBs, FmI badsRormgdfiga bmcdgdal abssm-

AR .
128 5, Reinach, Die aprlorische Grundlagen des burgerlichen Rechts. Berlin, 1914. p, 254,
129 ¢, Krabbe, Dle moderne Staats Idée. Hague. 1923. p. 243.
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bo 203m3ygmagbgdal abygdlb Bbmmmmm 33010 308mygbgdal IGm(3gb-
8o, Loagmo. 5333560 35385 3MObBMEANS o Bomnoba Yofymgl
La3>Bonb  356bsdERgEYEMIobs > BobsbboM Eowagbormmdab
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dImgomady ogmb) s Bsb o6 Bgndmgds Gondy 3Mngomgans @aBab-
©9b. Jombgreogowm 53abs, sbsgmn s@3cbabEAsEonmo J56mb3pgdemm-
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3gmma(g 9o 83 30GBEa3nMo 353300 bagstm badbsbnMosb.
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896@0b aomsBy35@nmgdsl, AmBmab miboboma(z @Y3oMG3680
J96dm 30673b gfan (3ormn 3g9magbemeb asbsmanmgdobamgal 0.25
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35339300 333mb3zgamma Basbnb s6obmoyMgdab gommydnmydab @g-
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JmBLBLmLab baggmdazgmby 3obbabrmgMaggb msgnsbor Ygemgds-dm-
3oemymBsms dm(znemdsb.

9. Jus cogens /Jus dispositivum

oooymn bm&Gdgdn, GmImadary LadoMomemyMonghomdgdh
a3 memnigdgb, 3gbademgdgmas ngmb 886dabgdmunGn ob smBgnm-
3omo. 836Gdobgdmm@n bmM8gda (jus cogens) bybBom 3s6babdmgo-
396 L8R YdMngn NFHCNYHNMB30b FabosMbl, 56 vGm75346 3nb
9mbsbarmggdl 2Gobsat LngM(ygb oo oanbor. 3nMndam, 9.6, @ab-
3mbogoyGn bmEA8gdo (jus dispositivum) odemg3g6 Logstim 56 ygFhdm
306gdb 3@ 96 Bogrrgd magnbagemgdsb dscn mEBbMngn YFHong-
0md5d0b 306LbobmgAabob. bagsGm badsGanb 3Gnbzndas: ab, Mg
3o6mbomn Bgdootargmn o o6nb, sy3Mdarmmas; 39Gdm LadsGo-
@ob bygemobyzgogdeb go8mbs@egh 3Gnb(3ndn: nb, Moy s3Mdoragmn
o6 5Mnb, bgdomsFomns. Labym3Bbogm bogsGm badsGmambs ©d
306dm LodsMmomdn sbEmmydb bEHmmosw as6bbgsggdmen Hmemb.
Logotm LadoMmmadn babgrmdBogm asbmogo 3gndmmmagn domovy-
B gdnm szgbormo dmggedmbamo 0839GsGmn, Jadm bedsGmam-
do 3o dbmmme 8ogmgBsy msdob oMogn. 3obGob Jggebydam,
396dm LadoMmomn — gb abgon baBsdmamns, GmBemab 3gLsdsdabo-
©3(3 3orrmydnmds s ndgmyds gugdbgds sGs W3msmmmm Jobmbb,
3639@ LOFoHNEmEBMBobS > 538nsbal megalngmgdslb ~ agmb
LagmPoio mogab dsBmbo.

J9dmbodstomgdingn gfomngFomdgdo JmbGMILENM© 36-
Lbgoggdmemno bogsBmbadstomydfingn nGmngHoimdgdnbogob ms
2398mos bgdobo o nbGgMHgbgdab mgmEngddy. Lxdngddo sbgm
B0 FH0mMdgd3n Grmdlb 653ob — 308mnygbmb dorronmmyds ow-
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30bo Igbgemmgdom, mogabe 0bBgHabydnlb Fgbadsdabs. boggmaa
0bBgMgbgdab gamgarmabbabgdng gbsnmGy aemgdedmbomos, go-
4oemb gaomaboma bogon, 3s@es3g0mb 030, 3smssamb o6 gosbo-
3:9%mb. 030b0 0bBgFgbgdnmab 358mdmnbamy yHgma@mEin Ngmy-
353mbomns, 8mombmgmb gormnb aoobmd, 853608 Jgmdemns, obagg
335@nmb gomma magnb Imgargh 56 g7aLmdnmb dsb gormnb 30Bmdg-
30. bogsGmboBafmomydfng mfHongfHomdgddo dmgarngmdal 3m3g6-
&n, 36 gormegdgmgdgdn, 396363dmdb MBnbagdmm 3603d36mmm-
35L. b Ladsaemgdfing gorngdmrgdecs Jnfzgmdbndzbgmmgabn
Bmmaom bobosomgds s 5Gs Jafob gamydom — gadmoygbmb msgo-
bn damastigmds bsgnomsGn BgbgemgdnbsByd, bagnmstn nbgg-
gbgdaom. 5933565, bogstm badaMmormn sGb Jommgdmmgdgdab,
J3Mdm LaBoFmormo — MPmgdgdab badsMmamo.

36dsbgdnon 6mM8gdn gMdm LaBaGodmadn agbamgds Sbmermp gs-
8mbs 3emnbgdnb Lobnom (3og. Lamgsbm LadsMmoman); dGdobgdoo -
89330 ,6930b do@mbmds gmodgLydamns. dGdobydacn bmMds msgabn
3969300 a38mMaggbagl Mamgdsdmbamme 3nfab dgbgmmmgdelb avga-

bgegdsb. ob smzorgdmmdal 3gdmbgggedn s3(30MgdL bigdogddn®

0Bgdob LadoFoemgdfngn garmmgdaemgdgdab bybmgMgdodmg.
306dm  LOBsGaob  bydngdGgdab ,6gdab do@mbmdab” go-

dmdbs@ggrmns bagaoggemmb badmgomsgm gmmgdbab 3g-10 1 3aben-
80 Bs3mysmndgdumo gm@dnms — LLodmgsrmagem PRmngFHnmdab
8mbsbomygdb Bgmdmnom gobobmBzngmmb jebmbac o Mdomagn,
3200 3mGnb Jobmbom JoMEsdn gammgamobBabydgme, bydobdngHn
dmgdBgmgds". ,Bgd0b do@mbmdabgs” 539340 Lsdmgsmagm badshao-
mob doGacmome 0bLGn@GnGgde — asfnagdsbo o bymdgAgmyda-
d0. 50-g 3gbmob o65b3o ,3>Mnggds sMab (3om3bEngn, mMIbGi0-
30 96 9MagommBbngn 6dab a38mgmgbs, GEmdgmng dndstorgmos
LaBaGaengdfngn YRMNYHMMBab E3dmImdab, Bg3gemnb 56 dgBy3g-
&nboggb”. 52-g abemao 6930l 358mzemgbab 35680MGYdnbiab Bgds
9600 @oanbrgb ambagMmmo asbbraeb 8gmyaem @ M M Gmm-
236 398m>J3nb Lo@yzsLnGygzome sBRNEE". 3bg3g 16980l do@Gmbm-
35" 303mba@amns bgemdg Gamgdab magabynmgdeb 3Gabyadde.
396dm boBsGomab Lmdngd@gdb Jgndmasm, Jobmbob goMamy-
330 ;mognbugmom ©smb bymdgyGmmdgde @ 396L>bmgHmb 23
b3 3G memgdoms Bnbasmbo. Bson Jgpdernsor ormb abgmn bymdg-
3Pmemgdgdn(y, GmBrmgdagg j9bmbom gemgamabbnbgdammn o6 ofiab,
80358 6 gbabsamBmgagds 3sb. oy Ladmgomgdab 56 JnFimabgdab
36bgdoon 0b6GgMgLgdnb aggnbamgal bymdg Gmmydab 6s3rgn-
mmds ©33mJngdgmas babymbogmb bgdsGmgady, 85306 gb b
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3mbgLng gl (30em3g Jobmbao.

339039600l gomadmmmgdooin badamommoeb dgbobygd Jobmbal 8-
19 | 3mbema Bogonegdl, Gma bgymdgg@gmgdab dabsoGba Jobmbab
@oharmgdda. dgbodmadgmas Bg3obdngFa Lobne gs6obsdmgH™bL.
LagyMobagonb basdmgsmagm jmegdbob 1134-g 8pbmadn 8m(3gdymos
36mIno gmEBPmcgds: ,8oGnmmbmIngta bymdg M amgdgdn go-
Bmbos 3o 338xmEAdgdgmmo ofgdaboomgab®.

65 30Dy boor 505MgdL 0106587Mmgg BomormbgbMogo 356Hdm Jod-
o bgmdg3emegdadeb Lagommgdnmm 376930L o dson Lobsedstm-
mm Bgboor IgbGHamgdob dEHNbgmymaasb? (330039G@0bs @o jom-
&b 356356:@330m, 306036mob Memdady EMIGFMNbadn dMagoeme
BmbobMgds 3GLdMBL, Bog o8 dafnmomn MMns: JafMgzgrral cobabdar,
Boonmbgbng ol McmogMgbn 33m(30bs0 nbmagamab cwgobygmmydobs
©> ogomasdm jgggab 3gdobs o NbGHMBagmymazs. bLobgrdbogmb
o6 Lbge Labgmobagemm bEFHndEnems byasgmgbobogsb @sdmyn-
93O Y39 bme LaMagdmmmdpglb 3mddgmgdalb megolnaengdno.
0bmngorb wbms Baggb dgbadmgdmmds, mogabn mEHcNgRamdgdan
Lbgs 0bmngomydmob sogmb bsgmmetn 3gbgommadnbadgdm s sk
Bobsbbot momagbormn, bagsmmgdnmm @gdamgdgdolb Snbgmgno. Bsb
9503930 m030Lmeemyds 68 3abbgdab asbLsbmmzngmgdmom, GmBmg-
3ba(3 oMo bmBngam 8nnhbgglL, Boa®ed 08 JnMmdnm, MAmB o6 sbs-
Gormegds bbgs 3nMow sbammanngn osgobygengds.

Ladomamggmmb badmgsmogdm gmmgdbo bBmAgw 8 gyoboom Boak-
Bl mobodggdor JgMdm LadsGmaemdn 083gMo@nmmo bmA8gd0b
353mygbgdob. 89-10 mbemab 3g-3 Bobomab msbobdom, ~agremgdoos
dmBm@om 859myg693abogsb bbzsms msgabagmadsb negogh bodm-
Joemogm 3obmbgdal a83yMs@mmemo bm&G3gdn. 8md3gmgdgdo, GmIrmg-
d0(3 960bo5mBga 930 98 6mMIdL, dsmnmns, gotms 03 dgdmbagay-
30bs, Bm3o Jobmbo J0Brsdnt Fommnogdlb Lbgsagzem Jgmnanddy.
339790 BoMggzgde 0©8nbabBMa30mmo 5@ gdab 85339mdno o3~
dagnaemns, o gb 0@ gde 3mbiMhg@nmn Jobmbob Lagmdgambg o6
360l a08mygbgdmmo®,

23G0gom, LobymBbngmB sb630M0dn b gomBoml nbrrgemnb
030bgmgdob @d 3ob EIxPmML YPmds — ES3MMJopgdmom 356-
LOBRFHEML Mogabo 3GLY3MAL JoBmdgdo. nbrngomabsmgal gb bad-
bogl oo Abmmme s08LGgdrmmdab, Logyzol, JgMddm Lo gnomtgdab
DBodab, gogAmdobs s 8765683manlb magobumemgdsl, sMedgm
bodggPampdadob mogobagmgdobsz — ©o08gammb  gobomsbsg
LyEb, 333000 YRMNOgFHOMdJdn. 3¢BnBbYm PFHONngHNMdsms Jo-
Bosmbn, 3G06(3038n, bgmdg - nmgdsadn 3mbobaemy dbatggdob 3Gg-
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Amasdngzom bws sGRgL @d ©sdm jngdamma ubrs aymb cnmmgy-
@b 30eby39@nmmgdobs @s 8o ghimmdmong ms6bdmdsdy.

bam3dn3eemgdob omgs abss, Fm3 3sb3n FgmabbIgdmmo InGm-
3930 Logoegdmemms 3o6860mMgdabiogal, Mowasd moomgamo
3gmegh bgdsymaemmdno grbEYGIBL, @3 abobo Hbms Rsamgs-
mmb oMmgdamom. bymdgiGnmydems mvgabygmgds, Fmami(
nbngool 53@mbmBanb a36LsgmaFgdame 3o8mbs@memagds, ob-
EMGogmor dFnmme v393do6mrgds 9.6. .6580b 538:mEmBonb mgm-
0oL 36086mme mgmtinol ;sbobBom, bobgmdgyFaemgdm gorm-
3 Ymadms Snagds o JgbMmmgds 98ysMgds aongnggdsl, Gmad
baen3n e gdsdn 3mbobamy Bbafmggdds ,Bydsgmammmda abum-
39L* oognsbonn gommgdmmgdadob smgds.

39meg gombadMobab agmomme bagrndzgmos BGarnGo-
A0b3o. Im(393mmmo 3mdmyMagdab dm3bGgms abGgFgbob bagsbos ba-
Bmgormydedn Labgmabuygmm LEAENIGTMId0b Fbiombofgdal,
m3Gndaboznnb IGMImg8s > oo Bagh Bomgdmenn aswabyzgdo-
tm959d0b 9939 @Hmds. 5embadbymb 8mB3m3lb 8gdmgan 8mbadMgds:
503 bngonb dgmmmdgmn mognb bagmtgdsh sgabydlb 500 3smjom
©3, Bmami(y Bgbo, 3bsmss ngn gogommb 600 3o6 jo. Ho dds b,
ab dmbryds Bbmmme 08 Jgdmbggzedn, Gmmgbs@ dmdgdbaels 8ya-
©39b, GmBgemng 98 Bogob 600 s 398 doMgom 3q3sbg3L s 530-
&m3 3bo@ss sbgomn msbbo gamsnbamb 3ol Igbyomgebsmgab. ory
dbaagbo 8ynmggmo mnbabs, ngo, GHmam@g ambogFio @s Loggmo
068G gbgd by IBGMbgamme om@s3nsbn, oAb by jFmgdob o8
Bogoinb 600 8o 3o Bgbyngab camdaby. '

10. bags@Bm bads@mdma —ayFopoygmo
3368 ®3mndaynab babByds

LaggsHmbodoBmmgdRngo s JgGdmbsdsfamgdago PHmngM-
omdgdab 3gotgdnmn s6smobe mgamboBabmm 3edmbo@ogh 23 mé
bbgoabbgs Godnb JoBombgbAagms dmeinb @by gmbGHaLEL.
Bobgmogom ndnbs, GmI badaGamab Bmaormn nbobns o@sdasbgdl
dmFob HFHonngFHomdgdnb Ggammntgdsy, @emom 3o6bbgoggdmens o3
Foaneeomgdal bydbgdo o 37d060Bgda. ghm bgggGmdo ENgMH-
amdgdo Ggamrofimgds dbmmme 3Gdobgdgdam, EmImgdn(z 303ma-
©0bsMgmaL gmorgGon (396@M0m6, MmamMages bLobgmdBagm

W 335039680/ jomBan, Bgesfigdama bsdafmsmBmebymdnb 3gbsgama ggMdm
LsBsBamab bgygMman, mdacrobo, 2000, mdal, 13,
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bammobygemgds. gb g3o6sbybgmn magabn bm@M3gdam Hmamgdl ym-
390 3d5em3gen 306b dab anFomogm segomb, 8ob gamgdgdbs @
35mEgdnmmgdgdL dommnsba Labymabogm mEGa0b60Bdobs s bbgs (30-
mg3genn 306730b 80dsto.

0. 3mgemgbgo a08mygbgdym dgomegddo bymegh dofomam
aobbbgoggdob ggMdm @o LoxsMm 3FsGmggmmdsb dmFab. Fom-
mme  bobgm3bogm  bgmobngmgdebsgeb dgndmgds Imgomegb
39635G3~mgdgde, Gmdemgdo 3o6LademgMagh ymagme (39e30T-
mo 3230560b damBsMmgmdalb PRcmngHomdab 3 bggmmdo ®s gb
3amdstgmds o6 Bgndmgds dggommb ofobooma 3gfidm Bgdom,
>6obanfo 3gMdm 3gmobbdgdgdom (kg Jomgs HmBsgme anMab@gdo
533mdbgb — publikum jus pactis privatorum mutari non potest). babg-
36ogm bacrabagmgde dogen 28 HHangHomdgdl L ggmato momb-
Bmdoms s Bbmmmm osgabn 6gdno sGgammntigdh s 3Mab3ndy-
o of Jgmdmmns avydgeb o8 bygMmdo mognb aggfmom sMabaan
Lbgs bgds, bbgs oba@ns@ngs. s80@m3 Lobamdbogm bymobygms-
3056 308mBnbatyg, bm@3gdlb of oz 3nGmdm Logommgdymm
bobosmn (jus cogens). 3nb ng Bnboggdmen NRemgdgdL, 58537 @AML,
2J3L bagammmgdymm babnsmn: abnbo mbBms ngbgl aobbmmM(3ngmgd.-
o, 3nbooob Ygyrmgdems 3sbmbmMzngmgdemmads 8sbosb s gogdo-
Fgdaemo gormgdaegdgdab 3gnbAngmgdmmdss.

HndoMo o yzoresdg w@Gm dgogom Bagsmama sembBgMama
LoBsGoergdingn Ggammamgdolb bgMbobs sGab mogmognl cobs-
89Mmgg mMaobnda(zns. o yagmoggfo ¢303dnMrgds gfmorgma
3doFoggm (39686, Bbmmmmo 8nbgeb dgbodemgdgeans 3mBwnbo-
gmdegb bmE8gdn, GmBmmgdo(s gobLadmgMaggh dmmnsbol (3bmghg-
3L s ymggme (3oemggaemo nbrngnmol Brogm3sfmgmdsb. gb bmedgda
356boBdgMagl, 9d308mpdamgds 8mgdnmo Jon LodbgmGm bLod-
LobyMb oy o6d; 0 9398356739, ab admegdom doyRagblb ;megnb
2a0emb gofMob Mnggddn, aobbadmgMmagh 8ob dpamdstgmdsl, Mm-
amMe3 H03000b 96 mGogabs 385 014 08 3men 8o @ 9.8. @d 9MIbBs0M
396dm Fg0obb37d 3L o6 Bgmdrmnsc 3g33oemmb 98 damBagmdadn
263960 babo: 8y o6 Jg8ndmos 3gagormma ofzgb bodbobyMan,
333(33°m od3gbmsb nganmbgdn o6 sg3nmm Bgdomgalb manynb be-
&b, y3gmoggco o 94308mgdo6gds g 33aGaggm bgdsL, ghio
byerddmasbye (396&ML — of y3aenepgFe 396GGamobydgemoao.

ogGoonmo (396@Mormndagoob gb bafba LogsGm bLsdsGareab
dnfhomomn sMbas. b, Mog Bommom ©d Ndnsmmp 3g0aHdomds be-
bgGm LsBsBomob LyggHman, dmgogo Fobsbosmydymn 60dsbns
Loggom LodsBomob yzgms @sMaobamgob.
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11. 396dm LadsGmaena — babggds egMapnyemn
©3335&Fsmadsganbs

LAgmoom bbgs bgMbb 3085Gmogh Ladsmmamo a8 bggMmgddn,
AmBmgdo 80g3mgbgde Jafdm bedomamb. sg babym8Bogm bgemo-
bngmgds orogh 03s373b HFHomngFHomdgdab mdageme ms dosmongmsg-
3ngn Bgammofigdabogsb. 5g ab mogob magh oM sygbgdl gRmsmg-
o0 3363LbodmgHgmmn (396@Fnb 8mamdsigmdsdn, dnfnjom, sbaggdl
sbgor Bgammafgdel Lbgs dMsgoen 3a@oMs 36@AL, GmAmgdag
Im0adMgB0sb Gmam3 3y orgdgmn bmgosmao ghomgamyg-
30, Bmameg badsGomob bgdogd@gde. sbgon bydogd@gde Hdts-
3eglb 3g800bgzg3930 56Nk (3ormggmmo 0bmngemydo — d@sdnsbgdn,
9QA™ 9B, bbgomabbgs bgrmmazbafo asghmnsbgdgde — jmmdm-
(30930 56 ©BgLydmengdada, g.6. aMaen—gmmo Jnfgda. yzgme
ab 35@oMs (396@Mn ngoMmommnds Logmmsdn 6xdobs > bsggmein
06030080300 8o@oGgdmom > bBEmMgr dsm gbaggdon ghmdsbgmb
3dmFob m@3bMogo MHMNgHENMINL Gaanmomgds. babgmaBogm o6
356LoBEaMa3L 23 WFHPNgENMIGEL Mmagzobo Bgdnms ©s ndmmgdom,
3589 3J3L Abmemm 08 MM336mb ImDagzns, Bm3gmos n(zogL 03ob,
(3 396Lsdm3HMmns Lbggdal Bng. obs o AMIabgdL 3gfdm JoMb,
asbglh 8gbsgmotyg, 3383306 56 394365L mexebo — yzgmoggcn gb
©33m3orgdmemns Mmogor JoMdm 3ok o6 Modrmgbady Jafdm Jamdy;
353608 bobgm8Bagm bymobygmgds onzo3b 08 PFHMNgHOM3gb,
Am3mgdas @da 60 ngbgds jgMdm bgdaom. arggn ab Ga0dgb a56ba-
BgHogh dmagsmn Bgbnom, dbmmme Gondg ©6s jmabab Igbaghgdsw.
doaomomom, 6mgMdal o6 sGbydmdab Jg8mbggzedn babymaBogm
356bobmgMagh 3obmbom 838 j30Mgmdcb 0196803mYgMmasl. »3ab
393m, 396dm LadsMormal 6mE3gdb, Bmaswn Bglnb 3nbgrgnm, 3dgc
26 0dyyemgdnon, 3Msdgw bmemme Lmdbogasmy®n, 9g3bgdocn ba-
boson @d 3gbadmgdgmns 3o1d8mab s Igagsemb JgHdm aobbode-
3%9dgd0m (jus dispositivum). 530l grgasm Lsdmgsmadm mamgdgde
(6m&3780) 560b Bbmenme W@Egdgde, @ oM Jornrgdmgdgda. bg-
8091@0, BmBgembag nbobo 53103696, NRmgdsdmbormas, asdmnyg-
bmb 3 YBegds8mbamos, 56 308maygbmb; Jgmadoms aobgbmem-
(309r0g3rmds 5 oGob sMobonn badsFasmmafcmggge.

5333965, omgn Logstm badoGmame 360l gHmngHomdsos
ngfoonme (396@Gomabagaab bobBgds, badmdomadm badoGms-
o, dofingdom, 36nb bobg8s agineonme ©Y(390@Marnabanabs

— ol ;ogabo 26bgdoo dmagagh megabo ymegnbamgab dMsgoma
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30003568LsbmzAHgemn 396@Fab 2HLYdMSL. 01y LagsGm badamme-
o 360b bydmAmabaznab bobEgds, badmgdomsdm LadsMmamn sfnb
JmEEbs(300bL LobEYds; omgo InMggern 6ol domongemgdabs s
©5J3508m735Ggd0b LggFm, 8gmEy oMol dmogabagmgdabs @s 3gHdm
0bo3n3@ngob bgggGm. 'S

12. bags@m badsGarmobs 1 3gMdm badsGmmob 3oz dmamgda

LodsMorumab @ogmagd boxoMm @o JgMmdm Lgghmgda >@ofgdl
26> bmmpg b gemobngogs@nm babosmb, sedge gb @oymes Jmb-
(393G G0 babosmabss. age Jggbgds bodoMammol bogndgmgdl,
80l 2mpnembs © Gmeb 3sdnsbms (3bm3zMgdadn, 8ab a3563bLodm-
369 gabgmemmdgdl. 29 8abbac Fgndmgds gobbagmgm ogbgl mo
dsaomoon:

3nfMggmo — bogamsbobamm MMmngGomdgdo s dson myamasgmn
73706900, 3om@obobamydab aomsbos ofnb 0d 8mgsmoadgon gommg-
dmengds, GmBmgdoy Bemmdgb LoynoMgdsb. gomebrolb gormmydamy-
39, 3abo mEYbMds s 30Hmdgda omagbarmns Jobmbaom. gHomngHmmds
25@obabamadab 3omabrnb bezgMmdn n83gMs@ngemn babasmnlss: LyMb
014 M5 3038bYmb 3s@obabopgdal aswabs, byl oy s6s bagsrs-
Lobagm abb3gg(zesb, Bnb3glb gmagomgde 585 ory 08 3nMgdlb aomsbmn-
Lob — 285L emFHnommo 860336gcmmds o6 gosBbos. oy 8dgb 306l Jm-
6gds, Am3gma(y 33933l 9d398gdoMgds — gomobobarnl gomebonb
3omgdnmgds Rbrgds s3@mBa@nore, 3ofMmsdnt ,356mbal dnbyc-
3o, 2dsboobogy, asmedbrgemgdn, Bmgomagggdn ory mgsbobagng-
40 M303g Lobnom gomabobomol gosbrnb 3nGHmdgdby 3gMobant bgas-
32960l 39 3msbrgbgh, 580b ggEgds Joo o6 as3B60sm (InModncma(,
530b om3sbg JgoabbBgds Logomobobomm nbb3gdzeal 8433006 go-
BmBLsBNGs@Bgam 3@ 0s, Bmdgmbsz ImIy3gds dMorngmmond ayn-
oo Jobgbndggdmmds). dgmagemgdnb as8mygbgds — baBammdmngn
390bE>, 3owobobawnbogseb gsmsegnbygmgds @ 3.3. Bgbademgdgmns
dbmmme 3obmbob > 3m83g@76EmMHo 05658mgdmdol 3ol ©sby3g-
&oepgdob bagggdzger®y;

8gmg dgdmbggge —~ dmgemodolb ngH 30bab gbynmgs. owo-
oMo WGHmagHnmdgda 58 Lyghmdo 3GNbzadyemar asbbbagg-
damas, gorMy PRmngMHomdgde aomsbabamgdal bgg®mdon. 08 3g-
3obgggedni go, Bmegbog 8mgomagg dnbob ndgbl 8gbazndamafin

145 Mokposckuit, OcHoBHble MpoGneMl, PaXIaHCKoro npasa, Mocksa, 2002, 77.
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LabgmB8Bogm mMaabnBa(3nnbageb, gb «m396sbybgemn a3o8mmab 39Gidm
Ldogd@ob Lsboo, GmBgmbacs 96 a0ohbas sGabanfn BnMo@gbmdy-
30 (30399 dmgoroggbosb Bgmegdom. s30@md Rcnghonmds
3060l yomgogsyomgobab gnomsfimgds, sby godzem, mobabbmé oo
Jgoorm 6gdady oy rbmdom, Sbmenme Fbamgms Jgmsbbdgdam s
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3dmge JgAdmbododmormgdmngn Lodyomgdadonl a3dmygbgdsd, Jo-
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dm 50d0bobBMs30mmm LadsMmsmb badmgomagm bedsGomabogob
Babigbbgdn od3b 58 @aManb doMomown nbLGngm@n-bymdg sFHmengds-
30. 51080bob@ o 30rmemo MEas6mb B0y omydemo bymdgPmemgds
3gbadmydgmos aymb Gmamei3 5@30babdMsgaymbodstormgdogn,
gL dnboba LagsFmbodommegdfogns (Fgbodsedabo Ggaw-
omEads 2@8nbobEMaognmeme J96mbBmgdmmdam), sbggg Jg@dm-
LadoMmanmgdFingn, Gocg badmgormogm jmegdunb bggAmb BaMdmace-
a36bL.

oo30bggamas 3o d3806obBMaogme mMgsbm msgobuamor
s0MhBamb 8m7Jdgmgdnb ggmMds? Mgammamydabsb Gm3gmlb 3ngbagml
D30Go@Ggbmds sd@nb aodmygdab org bgmdgyMmmgdnlb omgdsl?
32635600L gg@gMocna®o o@3nbob@Fsgngmo bobsdsBammb as6-
6@ g0, "bgmdgzGmmgds msgeb dommsb 6 JoMaszh dbmmmeo
n30@m3, GmI >EInbobGMs@onm mMasbmb byMos bsgHammda-
BomyMo 80Bbob Bombgge LoBmgsmagm-bsdomammgdtnga bgmay-
309 gdab 3g339mdnm. 3obmbo 6 wBgbgdlb gmBybab 8mJ8grgdabs
393379 BmB8sb, 3908m8 3nb30330 ab drogabyggamns JgHidm o6
LogoGm badsMamoab gmEBgdal 393mygbgdsda, 3nb 60653y dpaon
23m(356980L 396bmMB(309mgdabsb. GG JMBLbBeGY(0EE @ (3
Lbgo 3o6mMbgdnmsb 56 a03mBnbafgmdl ©obyghs, HMI sBnbab-
&Mo300m8s mAH356m8 Mbes 3oms6y30@™L dob 6absdg Brastin 5dm-
(306900, 930658 gbow bogam badsGamab gmmdgdeb dg33gmdna. °

LodofMoggmmmb dmgomn s@30bab@fagagmo gmegdLob csbsb-
3o, ” 53nbnbEMs3omn mAz96m NPrgdsdmbomns JmbyFad-
o 33060bLEGs3agm-bodstomgdfingn PFHcNyHNmds, Amdmab
0bngoEyern e 58nbobEMoomm-badstmmgdGagn 5J@ob gsdm-
3930L 3Boo 3mBgLRnggdab MBmyda8mbaengds dsb Jobmboo d73b
30boggdnemn, 8mabgbfnamb >@3nbab@Mognmma bama8gy@gmgdab
©Q0gd0b abom”,

96@s> nmggob, Hm3  mogobo 3463306 3o8mdmabatg Gam-
©)6mMIMnzom 93nbab@Mazagm—bodstmmgdFoge 5j@gde dbad-
369m3bom 5935853056 3@nbabGRagogm bymdy 3GaegdgdL;
3806ab@Ms(30mm—bodoMmmgdtngn oJ@gdnl  33bmbagFgdsbonsb
233933063800, 9@ bogmmydn obbdmds 36LgdmdL 03 JMaGgGoy-
8930l 308G, HMImgdbagy Whms 938symParngdrgb s@InbabGMa-
@oae—boBoGmomgdRnga s7En; JgHdme 0go Fbws 5 3dsymagomgdegl
FmBH3srmo @ JoGgMnomuy@o 3obmbagHgdol jMo@gMondgdl.

GRSy 3obmbngMgdob 6036gda: NlnMggmabore omBa-
Bab@Foomm-bods@mmgdtingn 3J@n avdm3gdnmo Hbmd oymb
1Bergdo8mbamn  sdnbabBFsgngme mAaabmlb 8ag@m Lojmmstia
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3M839@96(300L GoMamgdda (58 3HnGyFMomBab @oy(33gemds nbgy-
3L 5®@30bobBFangmn 5dGob 2GofMs sd@o@ 80hbyaol; ogn asdm-
339%9mo bms aymb Lodsbomm s@30bab@Ganymn BoGdmgdab
Lobgmdnb a33mygbgdoo: BoBGogn, gm@darnyo 56 Lagsmm owd.
Ba3mgdo( 28 0B gGomdnb ®av330ermds 0b3zggLb ool dson-
mmdab); Mbms 359Rbmgb Jobmbom 336LadmgMmma bagommgdymm
69330008980(853. 35LoRngEgdob MGmgdab 356856 gonb o6 Jmbs
o>3. 5J@80 0bggab obmbmm mamagbomn asbshagMadolb gomgdab
3506935L); 5@8abob@Mmognmm—bodstiommgdfingn 5@l ©obody-
0gdmmmds - 8abn La8m@nganm ©d sBgGommdamn BsBoma, Hm-
8gmmo(3 339b356G9ds Baba 3obmbngHgdob gomsdmb3dgdadn;

8o@gMndmrafin 3obmbogFgdnb 603698nw@ob smbabndbagns: 3odm-
3980 5©3060bESJonm—bsdoFomgdMogo s7@nb Igbodadnbmds
BenBo@ogmo 0J8 30l 0gMaGdaol 3Gnb3ndmeb, Bgdmama Bmeds-
G 3JGob Bnboomdmgamds nbzggh dob domammosl; sdo@mad
0bmogoEnIcIg®  5806abEMagnym—bodsGomydMagn s ym-
39emogob g59mn3gds 3obmbab Logndggendg o Lobydy Bbms nymb
3obo Jgbododobmds 3obmbmsb; Bnb 358m(3935b Lyayndgmae dgndemg-
35 3gemb ob 8@ j0(3589ngdgd0, MmArngda(z boomebomme ngbs ao-
8myamgneno 58nbab@Monygmo BaM3mgdabab; nbyMgzonma do-
baenmgdab s@bLydmdobsb sbygzg Mbos Imbrgb aomabygg@orngdab
>6fgamo 3oMasbGnb bagsGm ©s 3gMdm 0b@gMgbgdal domabbab
3GomGnggBmmdob Rzgbgde.

4. 356mbngMgdnb 3Mnb(ynde (Fmam&?)

396mbogMgdal 3Mnb(3ndn, gl 3bMng, 8mombmgLb >@3nbab-
BPo30gmo mMao6mb Boge Bomgdammo goebygg@omgdgdnl Jobmb-
@b Fgbodadnbmdosb, dgmeigh 8bfng, s806obEMaznmm mMaabmb
235mEgdamgdl 3s&0g0 Ligghb ©s on(3oL 6mEBB330, Bsor Ml Babs
30g® Bomgdymo BmGdgdag. JobmbagMgdob 360630330 "356mbn”
3939070 96@o ngbob  doenob gofomm, Mmam(y "badsMBomab”
Lobmboda. JobmbngMgds a08mbaBgh 3mJdgm LaBsGmarnosb gbs-
3580bmdsl > BoM8maragbl nnMomnmme dsGmerndmBngHgdnb ba-
BmB0ndL. JobmbngMgdab 36 (3030 58nbabEG Mo (30sLMab Bndsmmyds-
do 20396b gommydnmgdal, AmBmmab 0bsbBams(y >@InbabGMans
35emEydaemns 03mgdgemb LadsMameob BgLodsdnbog.

3o6mbngFMndab 3G0b(3ndn aacmzgarmnbbabgdpmns LadeGoggmmb

Bmgomn s@3nbobGMHoogmn 3mrgdbob 85-5 gbemom, ggmgdsdm-
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boengdal a96bmM(30gemgds 3obmbab bagrmdagmby:  o8nbab@Ms-
3o mOa3bmb g@myds 960 5J3L 396mb3wg3rmmdab dmmbmgbgdnl
LoBoboomBpyamm asbobmEzagmmb Gondy J9gmnds; TBEYds8mbn-
900l 3008989300 393mEgdnm s@Bnbob@Mogngm-bsdsGoemy-
/03 5B, saMgmngy 03nbob@GFMaznmen MmMHas6mb AngH asbbme-
30390 J89(e98ab 5o 543b eyFamoymo deme s dsonmmam
96> 398mgbommgl. (0day Mbrs nmizsh Gm3, gaemgdsdmbamgdab
32039@ 98000 303n6obBMo3ommmn 3J@nb 308m3gds sMab oFo do-
@0mdnb, 3Go8gm dabo sMaMd 8o FoRbygnl bagmdagmo; oa-
30egdgmns 3¢60dbymo byHamdayemn mogbabolb gabbmMgds bo-
J96mb3gdmm mbydg). 98335Me@, Jeforgma J9bmbamgdramdanl
3096 " 306mbngGgdab” 3Gnb(30dnb aoaads w3ogdnfiogds S3abab-
&H330gmo mMasbmb 8ngm 8ob 3m835@36300b @aGamgddn 8myg-
3g@dob, Goi Mmamm( 53 §9Mdnbob ggmenmans 3mBam3L " jobm-
B0gFgdab” (36930 Babss@bnb domemme gfo-ghan Bgdamagbyeme
Jm33mbgb@na.

3330560b  M@mgdsms g3MmImen Jmbagbznab a08mygbgdnb
0963390Fmgg IGod@nge asdmymab " 3bmbogMgdab” (36580 mab
dofomam 3603369mmdsl: " 3obmbogMgdnb” (36g3sDy  dnonomgds,
39@abb3mdlb LadsRomgdngn Aaamrmomgdab 3@bgdmdab (sbgmab
3%6bgdmdab LoBnbssmBrgamE). babsBsGmmm dndsGmdgh aodm-
Laygbgdgmo g3 Memgdal Gofom nbGgM3AgGIEash o 33573l
bogsBm bgemobyamgdolb gommgdamgdsb denmmb ambagMmmo
baBsFanengdngn 6mMIgdn 53 bmMdocd g8gddnGEmdnbsmgal. ym-
390 9gxemgdob senatgdol Mbos adsBbrgb BoggnmbBomy® 3o6mba-
©93md530 nbn Hgomaboznabomgab "bagdsmm gBgd@ G bedam-
omaodmygbgdnon 39 Jobabdgda”;

8gmiyg, "396mbLo" s "3obmbngMgdady® omamgds dgadmgds
8mnobmgmgb, 935 oy 08 byggAmBn LadoRammmgdago Myammatig-
3oL bs 3gmbrgb goMyggmme bamabbmdage Bobsbosogdmgdn;
bobgmdBoggm mAasbmos Jdgmgds JobmbL Jbrs 9737dbgdmumal, 23
Jg3obgg3o80 " 396mbL” whms dngigh ¥Bs GadbngaMa 3obdshdg-
35, 96087 LEMILENMgEL >s3nobob YPGB babdsGomemmb
068 9M3IMg@o3n0m, bLobmasemgdfngn BFcngGamdab dsfga-
mocgdgmmne 6gdob3ngMo LadsMomgdfnga bmMds, Mbgs nymb bgen-
30bobgreman, Lojdsmm Bab@n s gobsggdn, Goms dobe godmyg-
6935 aogbsmo 358mbabmdn s asbdgMaBomoa. bagddgdo "babwe
0008b0 3096005693 mmo badggmb Bnboomdega” bomgzedns, Amd
"badaMomgdingn oo wbmo aymb byemBnbabymmdn, ndwgbsm
A8 3mgomogdgd Igbdmmb  smg 13980 Bocdmragbol Snmagds o3
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69Lgddy, AMBmgda(s 8mJdgrmgds 3ab Lo@maznedn; 28sL 3oGwms,
LoBoBonmgdfngn bmAds dbmrme 83806 BggLodadgds "3obmbalb”
JA0GaMandgdl, Gmegbsg ngo dgbEor sMob gm@EdmmoMgdngma,
Am3gens Igbadmygdramdal a39dmg3Lb gmosbbdman 3oL Azgbo J3g-
©905: dmgomodgb gbms 3dmbegb dgbodmgdmmds -0y gb bagomms
3Bmaggbagemo 3mbLymEa3onlb @sbdsMadoo- bsjdom smdscmdam
35643M0@mb 3mbMg@mmo Lagdnb 30673mgdgddn magabn 8mJ8mg-
o0 Bgmgagdn”. smosMgdl o IGod@njode badsGarmydtogo bme-
3930b 23bmEa@gtio LadabGoo g28mygbgdal Igndragdeamdsb, bs-
LaBoFiomm  a36bs gnoBgdam smbndbogh Lsbgrmdbogm mMasbmas
030mb33mdnbogsb ©o(330b sy 30 3gdebabdgdab dnJd6ab o-
3omgdmmmdoab. sbgons babymdbogm mEasbmms gomebygg@nmgds-
3ab bEmmagabmgsba bsbedsFmmm JmbGFHmmn, sbggg 58 mGaobmms
3om@gdnmgds 35635GGME magobe dmjdgmgdnb 8nbgbgda. 58 3g7s-
60b3980b gogogzomabbabgdemmds, Labymabogm mGaebmms gofhom
9B 9dedmbarmgds, GmBgma(s 9obont gafmogmgdbs s Jgdeve-
390L o6 Fga(303b, 36 G0l Gyamsednb@nmgdamo bobgmabagemgdm
DB gds3mbnmgdoms asbbmMzngmgdnb 3nBmdgdn, ymagmogg gb
BoMmBmomaghl 3mbggb3nnm gomgzamnbbBobgdamoa " 3o6mbogHgdal”
308 g00d0b @oimgggsb. (alone v. The United Koingdom, Judgment
of 2 August 1984, series A n0.82) Ly3ommygdfingo LabymIBogmb
MJGFobs  amobbdmalb bobymdbagm mEasbmos mgnmbgdmdab
39bmgegol, gondgmmor bobym8Bogm ngubg3nmbaGmb a5 390~
oo Bgbgdob dgbLadadoborg, Hmgmo 3o8mbadamo 0g6gds Jmbb@o-
&a300b, 3obmbgdabs o bbgs bedaMmomgdingn 558930l GmEdgddn.

babgrmdBogm mEBaobmms 8md83mgdnb ¥ 3obmbagMgds” dgadmads
396356 9dgm 0gboL LFHLEYE0b LobsBaGormmb Jog Gmame(
boonsbome Namgdsdmbomo  bydagd@nb, 3m335&96&mMa 3ol
26 mMasbmb Lobgmoo 8mJdgeyds; (36530L gb 3n8sGmumgds gbg-
35 36> badsMmmgdngo 6mGH3gdal abssMbl, stedgm Lobymabogm
mH33bmos 3mddgrndgdnb 839mbB8gdab g0 @ gdno, domn gHmabaema
baBaMaeanb Bgbgdmeb @s 3Gm(39 YR dmeb Igbodsdobmdal mgom-
bodFHabnom. 58 gpobom Igbsdmgdgemns gobowmdGmor ” 3obmbgMg-
357", Amam@(3 bogeeim mMasbmgdob gornmgdmmgdsby wmon3geb
Jdm33g@gb3oob @aaemgdn, g.0. 08md8ymmb bomobsmme wa@my-
d08mbomo mEGaobmb 96 30Mab Loboo, sbggg s6s dbmemp 3m83g-
&36(300b BoFH3mgddn, sdsbmebagy boznmbarmyHo 396mb3rgdmmm-
dnb yggems bbgs Bgbgdobs o 3Gm(3g@PAgdab dgbedednbow. (36580
58 303oMorgrgdob gooBbas ma obgd@n: Lobymdbogm wbms dmg-

85mgdgb 3m33g& 6@ Mo (aergdsdmbormn) MAas6mb baboo (bg-
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30gJ@o0b 3o6mbagHgds) o nbnggdame 3m339836(300b GaGamgddn
(LogbmdMngn 3mB39E06(30);

©> deemmb " 306mbabs” o 9Mm3zbgmo bsdsGmmab 3mblgbng-
35 Jgadmyds 3mmobbdmdegb > dbmmmme 3gbsdsdabe mGa36mb
3m333&96(3000b B3Lgdnb a(335L, 385bmebagg gHmabaen Jobmb3-
©Jommdom gamgzomnbbobgdmee IGmgENAge @ bbjs jBodg-
Angdndmob dgbodsBabmdsbay; 96y s@BnbobBMagammo mMgobm
960> Imd8ndmgb JobmbngMam, sbmBagmgdeglb Jm33g@gbannc
356LodEgAmem GMbg3nob, 2bggy " 3obmboom gabbabmyAgmn 0963n-
3g3tmdan” 5.6. gmGIsmuMa 3obmbaggdab a3zomag. ngo 8mo-
3°3L 0BG gono aobbodmaMHma MebIndrgaMmdnb @ogzabs @
396mbby ogydbgdmmon Jgmgdob gobbmmzagmydab.

5. bLogomm bgmobagmgdnb 3633603353 mmadabs o
33Lybobdzgdmmdab 3Gnbgnda (30b dng@?)

LogsGm bymolmamgdol 86306G0333mmydnmgdabs @ 3obigbab-
3398cmmdab 3063030, GBmrmb Mdbabdsma bogsmm agMagag-
o 306930 goenndumbn 2Mnsb 8365DmegFmb bnsbn, MmIgemng
338mB3gmmns 8ocn dMamom 56 bbgs ndgdgdem @s 3nb Igmyase
53> Bnoba.

Lobgm8Bogmb 3sLmbobdzgdmmds 8alo MAabmgdal dogM do-
49693-9m0 Bosbabasmgzol omagbamos bagsGioggmmb dmgomo spdab-
ab@Fogogero gmmgdbab XIV megob @gdnmgdgdoo.

bagoBmggmmb dmagsen spdnbabdfMsgegmn jmegdunb 207-9 ng-
ol 056583500, 004 58 ymegJbem Lbgs A8 36 afab omagbaemn, 5dnb-
obEFa(3nmn mBas6mb 3ng dnygbydamo basbal s6obragMydabsb
308mayg693s bogsaggmmb badmdormagm ymegdboo earagbomabyba.
08539 gmeggbob 208-g 3gbmab 3nizgee bsBormab cmsbabdam, babgm-
360ggm 3@30b60bLGMa30mmn MmMaabmb, 53Hgmgg dabo 9653mgdmdab
3060b 96 Lbgs Labgm8Bagm 8mbadLabyMab BngM badLabyMgdmago
3mgomamdab ao6bmB(3ngengdnbab 8nygbgdemo bnsbabsmgal Jobigb-
0b3ggdgmmns babgmadbogm.

bogoGaggmmb gbgbogbn Lsbedofommb sed0bob@oenma
bog8ges Joma@ob 30685FGgd0b msbabdor, (Lajdy 3L-648-623(2;3-13),
10.04.20146), ,,003060b§Msgonme mAaobmb basbab 3a8ygbgdgmn
489930 26Lgdnmoe o6 3sbbbgagrgds JgMdm InMab sBoemaagMe
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J30930bo206, Bgbadadnbow, ymmyLeb 207-5 qgbemoo 336bsdemgAam
0gd6s 3gGdm badamammda omagboemo 3sbybalidg gdermdnb gmMagda-
LY 3 3GNb(303730b 333 39mnds LobymaBagmb 3obigbobdagdemdal
3930b333308D9(3, Bo(3 308maba@s 3oLmbabdagdmmdab babggdeb mo-
39600 badmgomagm JmmyJLg Bocnmgdam, 08 358mbsjmnbinb goMws,
B3 1035w 99 JmEyJuoom sMab gomgsmabbobgdmmn. 535La0b, o@dnk-
ab@sgogen gmegjLob 208-g 3gbmab Jafmggmo 6sBomab osboblaw,
LabgmB8Bngm 5©nbabBEHS(3oYmn MMBaebmb, saMgmgg, doba s6sd-
95mdob dofab 8ngm ob Lbgs LobaedBagm 8mbsBLLbYFNL Bog Bobn
LaBbabyMgmdngn dmgamgmdalb aoBbmM(3ngemgdnbab 8nygbgdmmo
B0abobamngob 3sbmbobdggdgmoes babgmabogm.”

Lagooggmmb  gbgbogbo  bLoboBsMmemmb  5nbobBMaEayem
L0 Jomo@od (bogdg NedlL-52-47(3-13)23.07.20136) 256868,
3,090 B0 gomeydamods bosbab daggbgdnb Bgmyase
Bo63mImdomn gomegdnmgdss o sMabobgmdg jGmmgdm gormy-
Semgdab gBo-gHhmn bobgs. bnoba Fgndengds ogmb bgedgyFmmydal
©3A393006 BoHImBmdomn gommgdnmgdab maMmggzob Jgmaan,
bomm gmod@ob @EmL 3o ogom Bnobob 80ggbgdob gog®n bom-
3mo@3a96b gomegdyemgdol Bocdmdmdal bagydagmb, HGmB8gmo gom-
©9399dab domoms(y dBoFaomgdnmb gaemgds 3J3L, macmbmgmb
B0o6ab 565 bmagMgds 8n8ygbgdrmnbagsh. 53obmab, baobab sbsbmsnMg-
30l go@gdunmadnb ogabMgds Jgbadmadgmns, o babybgs Bnsba,
B09bn Bnygbgdymas BsGambebabsomBrgam dm8gmgdnm, FsGmmbeB-
0b2003rgam 8md8ggdobs > Bnoblb Imnb sGLgdmAL nbgbmdingn
J>33060."

26>bdmaMgdab 943080306 gds Bbmenme ab sk, Hm3gmng Baf-
9ma®ag6b Bnobab 308m363930 8mJ3grgd0b 93momm 39009aL, 96 mbes
26bgdmdrgl J3gmgdabs (13mJ3aemdsb) s 3gmgalb ImEnl Jofims-
300 nbgdmdMnga 3o3dnn. babgbg MBLs ngmb 503n6abEAaammn
M6306mb BoGoembsBabosmdmgam J8gwagds, Moba(y Bgrmgase dm3ygs
30fob 3obmbBoge amgdgdab Fgbmegs s Js@gMoscra@n Basbo.

33:bans6, Bmbgemob J3gds, BmBgmas s 3nGobamgal basba gsdma-
6305, 965 358mBnbsBgmdmyb Ambgmal badbobnFgdMaga dmgomy-
mb0sb o ngmb dMseg o, 336DMobn 56 mbgdo asmaHobomagdgmo
3omnb bsbom, Ba(3 358mnbo@gds 3ainb 3gabgdunm, 80bs63ndoMornm
13mJ33emB3a30 56 b3 asnaGobomydmmdsdn 561 oMo Jgabgd-
erore brs 1d393mgb JoGabacmgal Bosbob 808ygbgdgemo as93mgdab
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©03M3soL s 36 dbmEG(309emgdmab obogal Jobmbaom o b dmm
3500939 d9g3L Bob do30006 SLo3omgdmae. ¥33sbb, Mbms s@bg-
3mdgb JnMmodntin o 565 bagsmamom dobgdmdMago jogdoMa, Rod-
©9bmo(3 bogaGagmm 338060 ba jdsGnb mdng @@ bagyndgmam 3o
329magds bodsmamgdmngo Jobubabdagdmrmdnbamgabs.

bodoGomggemmb badmgommadm gmmggbob 1005-3 3gbmob 3oMggmn
BoBnmab sbsbBage org babgmdBagm dmbadbabamg 306BMobn 96 gbyda
359Pcnbnmgdmmdan sGmggab mogab badbobrgFHgmdmag dmgamgmdaly
bbgs Jofos 3ndoGor, 3530k LabgmdBogm 96 ab mMas6m, Em3gm3ngy
3mbadLabyycg 3mBomdl, gormmgdamas ss6sbmomBmb baska. 306bHob-
30b 36 gbg3e gogaRobomgdmmdnb pAmb dmbadbsbymg babymaba-
Bmbob ghmsm bmmorsfgmar 53580 Jabubb.

6. L33sGnmgdMagn Earmgdab 35643980 (3oBgbab
33mblbBab) dnMocswa bGswngde (G gacim)

0 939% 58500 3Gmdmgab (3adgbab) 53mblbeb bmasg dgom-
©73b 76ms g08mgymo 338wmgan g@o3gda:

* 0 enemg8ab 60603y 33oybgdb Jobaybo?

* 508gb0s sbgon 3GMdmg8s JodLbdn?

* 3gLogobgdgmn §od@gdab omagbs/asdmymas;

* Gmdgmo bm@EdoGonmn od@n/bsdstagdfogo bm@ds Mbwos
393mg0ygbmo 3Gmdma3ol gomobabag@om? ggomogngogaolb baja-
obo;

* 303mbaygbgdgmo bmedab FnbooMbob @Y 398 gMe @Iaghs
068,763GBs(300b 3bom; abGgR3Mg@o3anb bacmobagm bg@bgdn;

* obyMgonb Jgbodmgdmmdaelb s@bgdmds; sEhgmmo gofnob-
Bob 3GomEn@g&ammdab Aggbgds;

* bog30b goMg3mgdgdabs s 3@ n(rgdnegdgdob 393mb3agds; Gn-
b96396mbogmmdnb gobbadmy@s;

* 3006439 0mmgdnb 8ocgds / Bobn @obadamgdnmmds;

Bo0b(y o ofnb Jmogofn bodofmmgdfogn momgdnlb aswmo-
LoByza@oE? 3ofMggma-gb sMab Fgbogabgdgmo gag@gdob dmbndgbo.
36Gmdrmgdol 3o06y39@nLboL 8mgbndbogm god@gdab ghomdmom-
3036 08sb, Mm3emgdoy a39R30bgds 2gunegdmar ymbgeag@ab
aoabodMgmom. 8gmMg bgghme 30dmbaggbgdgema bm@dab bbGo
396hg30. dgom 6mM3ab B0y 30073ormnbbabgdmma bbgamabbgs 8g-
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gm 93568235680 mogobo LdJ3n36mBnE6 338mBrNboMg (Lagstm
ABr2gd53mbamgdal asbbmmgngmgds) BoMB8msraghl sdnbabgMes-
@onee mGao6mb. boRagGab Lrdogd@o- Immobraygme 3m33sbaab
babnor B3M3mamanbl @onb@gMmgbgdmm dbstigh, 3oBon@eb Lodogm
0936398568 0b man dggmo byrmddm3gabgmmdol ogh ao(393nemo
©3306930L BgLEnmgdob Jgbobgd gsdmzgdnmaes dab Indso, Hm-
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39cr 99cemgdodmborm s3nbobBMagnme m@g6mb, 0365635,
bogs@oggenmb s03nbab@Mognmer bodGmpgbm jmepgdbob 2-5
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Brogdmmdne @iagbomo Bgbgdn, LajoGmggmmb bmgswmo se-
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2@3nBobBMagoyemn LoRngstn, dbmeme Jobmboor asmgsmabBo-
6gdgm ™M 3530bggzeda: o 0dbgdmms 2@3nbobMaiagme boho-
360l 35bborngady Momnb gdab bagmdzgmo 6 adnbab@Mszomen
65%3mydadn 3mbobnmyg yzgms o0b@gRgbadame dbag mabobds
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3o@, Hmam® ©s0d93Mg8mEs 8ob BogM Jg8m@ebnrra dGmund3ns
Logdoaggeamdn, Godgmay 896 dnomm sbygg Bofnemmdomn dsbunbn,
6Hm8 dnonmydamn 3Gmemdnob g8m@ebobob 8sbdy goggeneg-
dm@o ad9agenb badgmagomm 5% badsygm asbs3ggomn”.

©9gnbazns: "s@3nbob@Ga30emo MmEao6mb a3nGgds o6l ore-
80bobiBHongmn mMgsbmlb ByMnrmmdnmn myndgbGn, Gm3gmag
200b@BNMydL, GmB Fm(ygdgmo J9gmgds gdbbmMzngmads, Mo
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HOW DO JUDGES DEVELOP LAW

“Moses did not provide us with every kind of law,
but instead left some things to the judges’ opinion...”
" Mkhitar Gosh Code of Law, 12th Century

1. Theory on the Separation of the Branches of Power

The Principle of separation of powers is based on the division of material
functions of the state into three parts: legislative, executive, and, judicial. A
lawmaker, an administrator and a judge acquire their duties from the state,
thus each of them is the executor of state will in their respective fields of acti-
vities.

The lawmaker develops abstract legal rules, which regulate many cases and
individual situations. A court determines unidentified or disputable rights and
interests based on legal rules on a case-by-case basis. The administration fulfils
the tasks identified by legal rules within their terms of reference. According to
the established opinion, all activities of the state that do not fall within duti-
es of the legislature or judiciary should be considered as executive functions.
Thus, according to their content and format, individual state acts are divided
into statutes, administrative acts and court decisions.

According to the assessment of Georg lellinek, the laws and court decisions
are always the acts of state supremacy. The law sets forth legal rules, while co-
urt puts each of individual cases through an abstract rule and resolves it in this
manner, i.e. determines the outcomes of the case concerned and Iegal conse-
quences thereof, which should be acknowledged and 1mp|emented

Independent from each other branches of the state power make a cogwhe-
el. Each of them regulates the movement of the others. The manifestation of
normal organisation of duties is the system of “checks and balances”, which
prevents individual branches from overstepping their terms of reference set
out by law.

Many theoreticians consider that the legislature enjoys natural advantage
as compared with the other branches of power. Together with its growth, the
legislature acquires greater advantage with respect to other functions. The goal
of executive power is to insure compliance with statutes. As for the judiciary,
which aims at the implementation of law, this is apparent by itself. Montesqu-

* Candidate for Legal Sciences. In memorial of the young judge and scientist Gocha Uti-
ashvill.
Wye(linek, Allgemeine Staatslehre (Russian translation), 1903, 309-316.
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ieu’s assessment expressed the prevailing opinion — judges are no more than
the mouth that pronounces the words of the law, thus they must not depart
from it and must follow it accurately. Judicial practice must never change, as it
is the outcome of accurate application of the text of a statute. In that period the
Blakstone doctrine was very popular even in England, according to which the
obligation of a court was not the development of a new law, but rather compli-
ance with and interpretation of the old one*’ The whole of the activities of the
judiciary should be based on statutes. The concept of the state governed by the
rule-of-law admits the supremacy of law. Thus, administration and justice are
carried out based on legal rules.

Only the legislative power enjoys unlimited terms of reference. According
to the famous phrase of de Lolm, it is capable of everything except for transfor-
mation of a woman into a man. The idea of the sovereignty of the parliament
reinforces the influence of positive law. Supremacy of the parliament can have
a twofold explanation: positive and negative. According to the positive expla-
nation, judges must unconditionally comply with every act of the parliament.
In accordance with the negative explanation, no one is entitled to issue rules
contradicting a parliamentary act. To what extent are the legislative activities

"of the parliament compatible with the supremacy of the parliament? According
to the assessment of the great authority in this field, Polok, this issue seems
to be problematic only at first sight, but in fact, the situation is quite different.
English judges do not enjoy and do not claim the right to reject statutes; on
the contrary, parliamentary acts may overrule precedents {case law) and ot-
her legal rules introduced by judges. Thus, the lawmaking power of judges is
a subordinate power, which is executed under the consent and control of the
parliament.m

The determinant of discretion is only the demand of common interests and
not a specific legal rule. An activity is law-related or bound by law when it is
performed for the fulfilment of predetermined legal obligations. Logically, dis-
cretion comes first, which precedes and determines the activities of other bo-
dies. The legislature enjoys the freest discretion, as this field requires such due
to its nature. However, it is also bound by international rules.

It is the function of the administration and courts to carry out the legally
mandated obligations. Against the background of advancement of the legisla-
ture, the limits of free administration are narrowed; however it is not possible
to totally subordinate it to the legislature. The most qualitative law-related ac-
tivity is conducted in the field of justice, the specific form of which — court jud-
gements should always be the result of application of legal rules with respect
to individual cases. Thus, no judicial act resolving a judicial dispute can have the

149 gjekstone, Commentaries, 1808, 407.
10 poliok, Essays in Jurisprudence and Ethics, 502.
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nature of a totally self-willed decision, irrespective of the scope of the margin
of appreciation of a judge.

It may seem very paradoxical, but along wnth the legislative power, gquite
a high level of discretion can be detected in terms of references of the other
branches of state power. In the executive power, state policy, identification of
priorities and initiatives and selection of personnel have never been specified
by legal rules. The Government would have become a political chimera as its
activities would have been totally bound by law. Government activities, par-
ticularly in the field of foreign policy, are often as free as legislative activities.
Thus, the activities of the administration are never a mere execution, or mec-
hanical application of general rules.

As regards the activities of the judiciary, on its face it may seem that there
is no element of discretion in judges’ duties, whose essential task is the ap-
plication of law in the settlement of individual cases. Such an opinion omits
one detail, that being that the provisions set forth by a legislative act are only
abstract rules, which as such do not create concrete reality, but rather require
motivated activities, independent from these rules, in order for the objective
situation, which they aim to attain, to comply with these requirements.

The state develops abstract legal rules, designed for multiple application
and regulation of individual situations. If we carry the administration of justice
to mere mechanical application of a statute, and the judge enjoys no discretion,
the outcome of every legal dispute would be easily and indisputably predictab-
le, thus and there would be no room for contradictions of court judgements.
But the administration of justice implies the element of creativity, which is ne-
ver subject to any rules. Only in the process of administration of justice may
a legal rule be fully developed and comprehended in its full meaning. Thus,
a judge is an independent factor in the development of law; apart from this,
the activities of modern courts are determined by their margin of appreciation
within the framework provided by a statute, which, according to its content,
is similar to the activities of administration bodies. Unlike the activities of the
executive, activities of the judiciary do not imply any element of initiative. Thus
a judge is able to perform his duties only when external factors, independent
from him, are present.

2. A Judge and a Statute: a Duel or a Dialogue?!

In the theory of modern law, the attitude towards statutes has changed; for
a long period now it has lost the nimbus by which it was surrounded in earli-
er times. The idea of the primacy of law has ever more intensified this trend.
Limiting the state became to a certain extent became the purpose of law. Des-
pite the enhanced process of codification, it is apparent that the concepts of
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a code and of a statute no longer embody the whole of jurisprudence. Law is
not comprised solely of statutes adopted by the sate, but rather includes ad-
ditional sources such as: court practice, habits, doctrine, principles of natural
law, and prevailing principles of human rights, which may considerably differ
from statutory law. Sociological and realistic jurisprudence has demonstrated
more clear-cut disrespect for a statute, and thus law is no longer equated only
with statutes. Consequently, the idea of judicial lawmaking has moved forward,
granting judges a greater role, than that of a mere interpreter of a statute. The
judge is no longer “an official”, an agent of state authority, who mechanically
summarises specific cases under the appli-cation of a statute, in order to make
a decision. He acquires ever-increasing independence with respect to the text
of the statute, his role becomes more active and esteemed, and his responsi-
bility thus also increases. All this is promoted by the so-called “rubber rules”,
abstract-assessment criteria, which make a statute indeterminate and thereby
increase the possible discretion of a judge. A court judgement is not capable
of overruling a legal act, but may considerably change its content through its
interpretation. In this context, it can be said, that a statute becomes dependent
on precedent. A single case interpretation of a paragraph of a normative act
continues to exist, but in a changed form, i.e. it acquires the implication, given
to it by a court judgement. Thus, the statute becomes the object of judicial
practice, while the court acquires wide possibilities to “correct” the lawmaker.

The law has thus freed itself from the dictate of the abstract rules of the
statute. Modern jurisprudence acknowledges the lawmaking function of the
judiciary. It is the time to move from the outdated question, whether judges
make law, to a more complicated and contradictory one concerning the limits
of judicial lawmaking.m

Despite the provision of Article 4 of the Civil Code, in the French judicial
system the judge is not entitled to refuse the consideration of a case due to
the absence of a respective statute, its ambiguity or insufficiency. The traditi-
on of considering judicial practice as a real source of law has yet to develop. A
counterargument to the above is that this is contradictory to the principle of
separation of powers. However, though leading specialists dispute the notion
of judicial practice as a source of law, they still admit the latter as a factor which
provides for the authority of law’*” But others do characterise it as a source
of law. It is fair to assert that court judgements are not rules which are legally
binding solely for the parties to the proceedings and for no one eise, but, even
in such situations, due to the hierarchy of judicial institutions, they may have
essential influence upon the judgements of the courts of lower instances. In
every field of law, the role of judges includes the application of a statute, its

181 Fridman, Limits of Judiclal Lawmaking, 1966, 212.
182 Carbonier, Droit Civil, 1971, 376.
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interpretation, removal of gaps, as well as revival and rejuvenation of the sta-
tute. Although the mission of a judge implies the subordination to statutes and
their application, and though he plays the role of an indispensable link betwe-
en the issuance of a legal rule and its efficient implementation, he may dispute
it. Thus, sometimes relations between the legislative and judicial authorities
become hurricane-like. It is admitted that antagonism between the lawmaker
and judicial practice belongs to the phenomena, which are indispensable pecu-
liarities of the process of formation of law.> Similar to the opposition between
these parties, cooperative relations may also be established between them.m

The influence of a lawmaker over a judge, the mission for which within the
framework of written law, is based on the application of statutes, is apparent.
But in these cases, it is necessary to clarify the exact influence of the judge over
the lawmaker, as well as the reaction of the latter.'®

As far as judges fill in gaps, interpret them, find new means of their ap-
plication when facing real situations, they often influence the lawmaker, who
becomes obliged to legalise judicial practice. For its part, judicial practice often
requires the adoption of statutes. As a result all the participants in a “legal play”
more or less promote the development of the legal system.

Judicial discretion is often manifested as a form of law making. According
to the assessment of the Chairman of the Supreme Court of Israel — Aaron Ba-
rak — judicial discretion is the authorisation granted to courts to make a choice
between several statutory alternatives.

In my own judicial practice there were frequent cases, when | had to make
a choice between several variants for possible action. Thorough thinking and
deliberations of several alternatives often presented themselves, each of which
was absolutely legal. What should a judge do in such a case, when he faces a
legal situation which has more than one solution? The choice of the judge is
biased by judicial philosophy, which is the product of his experience and ide-
ology.m Professor Davis considered that a public official has discretion when
the relevant situation enables him to make a choice between several courses
of actions or omissions.”> Ronald Dvorkin asserts that each of legal problem
has only one solution!%® Professor Smith believes that the existence of judicial
discre'fisgn itself means that a legal problem cannot have only one correct so-
lution.

53 Malaurie, La Jurisprudence Sourse de Drolt, 1965, 423.
1 Bergel, La Loi Juge, 1977, 321.
35

UInterpretation per le jude des Regles Ecrites, 1978, 133.

1% Barak, Judicial Discretion, Yale University Press, 1999, 435.

il Davis, Discretionary Justice, 1969, 167.

" pvorkin, Judicial Discretion, 1963, 241.

5% gmith, Judiclal Review of Administrative Action, 1980, 239,
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What is the subject of judicial discretion? First of all, these are the facts.
From among a variety of facts, judicial discretion chooses those which in its opi-
nion are necessary for the solution of the conflict. The second field is the selec-
tion of the applicable provision. Of several methods envisaged by the provision,
judicial discretion will chose the method which in its opinion is the most suitab-
le one. The third field is the identification of the provision itself — application of
the most suitable provision from among various normative alternatives. Judge
Sussman has proposed that law is an abstract concept, and only a court judge-
ment can transform the lawmaker’s rule into a mandatory act with application
for the whole of society. Thus a judge gives real and specific form to the law.
Therefore, it can be said, that a statute is finally crystallised in the form given
toitbya judge.m Judicial discretion is never absolute; despite the wide variety
of alternatives, it is never unlimited. its power always derives from various pro-
visions of the law. Accord ing to judge Douglas’s approach, “Absolute discreti-
on, similar to corruption, means the beginning of the end of freedom. The law
reaches its apogee when it frees an individual from the unlimited discretion of
any ruler, any civil or military official, or any bureaucracy. An individual always
suffers when discretion is absolute. Absolute discretion is an unmerciful master.
It destroys freedom to a greater extent than any human being. Judicial power is
never executed for the purpose of accomplishment of a judge’s will, but rather
for the purpose of accomplishing the will of the lawmaker, i.e. it is executed
under the law”*

3. Limits of Judicial Discretion

According to a famous observation, the lawmaking activity of a judge is one
of the issues that most of all divides legal systems and legal thinking. Judicial
practice is first of all a particular, as well as fundamental source of Anglo-Saxon
legal systems. Some modern legal systems, despite their estrangement from
common law, acknowledge the right of a judge to be engaged in lawmaking
activities. £.g. Section 1 of Swiss Civil Code states, that “In cases, when there is
no respective statutory provision, the judge may deliver a judgement in com-
pliance with customary law, while in cases, when there is no custom, then ac-
cording to the rules, which he would have provided if he had the right to act in
the capacity of a lawmaker. The judgement must be based on reasoning which
is in the tradition of interpretation and judicial practice”.

Despite the variety of the sources of law, there is no legal order which ac-
knowledges only one source of law, and explicitly renounces all the others. Ho-
wever there are legal systems in which one of the sources prevails over the ot-

160 5yssman, The Courts and the Legislative Branch, 1971, 247.
8! pouglas, The Theory of Judicial Decision, 1983, 109.
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hers. If case law prevails in common law systems, Roman-German law systems
acknowledge the primacy of statutory over other sources of law. But quite of-
ten the provisions of a statute are so general and abstract and even insufficient,
that despite permanent concern for the improvement of the legislation and the
process of codification, the statute did not prove to be the only sufficient sour-
ce for the regulation of social relations. Thus, Roman-German law was obliged
to fill this deficiency through various means, such as the introduction of the
principle of analogy by statute and analogy of law, through which the Roman-
German law acknowledged the insufficiency of statutes in their capacity as the
primary source of law, and the necessity of complimenting it through additional
means. If there is no statute regulating disputed relations, the court applies a
statute that regulates similar relations (analogy by statute), but if there is not
such statute, the court bases is decisions on general principles of law (analogy
by law).

The importance of judicial practice has been partially admitted. In such
strict countries of continental system as France, an entire branch of law, ad-
ministrative law, developed mainly on the basis of judicial practice. Quite of-
ten statutes are used to legalise the consequences of developments in judicial
practice and the other fields of law. The methods of interpretation of a statute
also play an important role, where judges have been granted the freedom to
interpret the static rules of statutes. Legal hermeneutics (named for Hermes,
Zeus's son who wanted to bring the ideas of the gods to people), the doctrine
of the interpretation of rules of law, plays an important role in the transforma-
tion of law from a static into a dynamic process. The realisation of legal rules
is related to their explanation and interpretation. This is the second indication
of statutes being the ready recipe for the solution of lega! problems. It is pre-
sumed, that al} the methods of interpretation of legal rules were “born on the
knees” of judicial practice.

Depending on the interpreter of the statute, and the legal validity of this in-
terpretation, the following types of interpretations may be identified: authentic
interpretation, which is given by the issuer of the rule and is a common value,
similar to the legal rule itself; legal interpretation, which is issued by a duly
authorised authority; judicial interpretation, where judicial authorities make
informal interpretations related to a specific case and which are binding for the
case concerned and parties thereto, but which are not binding for the others,
and; doctrinal or scientific interpretation, which is not binding on anyone, and
is purely advisory in nature. _

Within the scope of statutory interpretation, mention should also be made
of literally interpretation, which occurs when the text and idea of the provision
are identical, i.e. the provision is to be understood as it is written; extended in-
terpretation of a statute, where the content should be understood in a wider
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sense, and; limited interpretation, in which the text of the statute is broad, but
its meaning should be understood in a narrower context.

Listed below are the methods of interpretation: logical interpretation, in
which the idea of the statute is identified according to the rules of logic; gram-
matical interpretation, which involves the comprehension of a statute based on
rules of grammar; historical interpretation, in which the idea of the statute is
identified through the study of specific historical and social circumstances and
analysis of documents. Of a systemic nature is identification of the primary me-
aning of the statute according to the location of the provision to be interpreted
within the respective legal system. In the case of teleological or targeted inter-
pretation, it is important to interpret the statute on the basis of the purpose of
the provision by identifying its primary goal.

Custom, statute, judicial practice, precedent, interpretation of law — each of
them contributes to the realisation of law in its own way. This is a case of mu-
tual influence and mutual complementariness of the sources of law. Ultimately,
law is created only by the process of its realisation, and thus the role of its “rea-
lisers” is of particular importance in this process. As a legal rule, a statute in the
widest meaning of this term is the “interpreted statute” or “judge’s statute”,
the “statute of the parties to legal proceedings”.

Legal qualification includes the legal assessment of a number of factual cir-
cumstances of the case by matching certain legal provisions to a specific case
(essential factors). Naturally, the assessment elements prevail in the realisation
of law, and the judge will enjoy a higher level of discretion.

4. Judicial Precedent, as a Factor of Certainty and Stability of Law

Traditional English doctrine treats precedent as a means of securing the
stability and sustainability of the legal order. Application of a precedent does
not depend on the subjective discretion of a judge. Quite often it is of greater
necessity for the law to be known exactly rather than perfectly, an ideal which
in any case probably cannot be attained. When a judge delivers an opinion that
contradicts precedent, preciseness and certainty of law are sacrificed to its rati-
onal development. It is quite risky to rely on such law. “A precedent which is not
rejected may become the provision for many specific cases. Many may trust the
validity of such a rule and relate to it their valuabie property and other rights.
Important agreements and long-term projects may be developed on the basis
of this provision. It may become the basis for bilateral commercial relations and
settlement. That is why justice is entitled to demand that even an incorrect de-
cision having become precedent remain unchanged”.162

Judges in continental countries, similar to their English counterparts, always

182 pemchenko, Judicial Precedent, Warsaw, 1914, 401.
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longed for the stability of law. To this end he initially based his decisions on Ro-
man law and codification rules, and later on the codes of the Napoleonic era.
These circumstances made the European law certain to a particular extent. But
in England there was no reception of Roman law, neither of the codes with their
perfection, nor the form of written statements of law. Solid cement was neces-
sary so that English justice did not remain variable and unstable. The solution
was found in the doctrine of precedent, created by common law, the main fo-
undation of which was stringency and certainty, as stated by Goodhart in his
study dealing with the role of precedent in various legal systems.l ® The role of
judicial precedent underlies the difference between various legal families. The
family of common law was first created in England when judges were exami-
ning cases between individual persons, then it spread in the USA, Canada, Aus-
tralia and other countries. The Roman-Germanic legal family was created on
the foundations of Roman law, and the basic source of its law was the statute.
The basic principle, to be followed in the process of administration of jus-
tice, is that similar cases are settled in a similar manner. For the attainment of
this common goal, the continental legal system and the common law system
sought recourse to different methods. This very factor provides for the differen-
ce between them. Each of the legal systems chose different ways of evolution.

S. Basic Principles of the Doctrine of Precedent

The Oxford Dictionary gives the following definition of the general concept
of precedent

- “an example or a case, which is taken or may be taken as an example or as
arule for the next cases, or with the help of which a similar act or situation sho-
uld be certified or explained".m Case law consists of the provisions and princip-
les developed and applied by judges in the process of delivering judgements.
In nearly all countries judicial precedent has persuasive force to some extent.
Stare decisis means to decide in the same manner as it was done earlier. In the
case law system, a judge must take account of the provisions and principles, de-
veloped in similar cases when considering a case, while in other legal systems,
they are only information of which a judge may take account when delivering
his own judgement. In England, the doctrine of precedent is characterised by a
strongly binding nature. Quite often in England, judges are required to follow
earlier decisions, even if there are sufficient reliable grounds, which, if not for
the binding doctrine of precedent, would have enabled them to decide a case
in some other way. Each of the English courts is obliged to follow the decisions
of the court of higher instance, while appellate courts are bound by their earli-

13 Goodhart, Precedent in English and Continental Law, London, 1934,
W Oxford Dictionary, ChV, 1977, 292.
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er judgements. Until 1966 even the House of Lords was unconditionally bound
to its earlier decisions, though presently it is authorised to change its judicial
practice. The judgements of appellate courts are binding on the courts of lo-
wer instance and even for appellate courts. If the House of Lords sets forth a
new legal principle once, it should be applied by all the courts until Parliament
decides to alter it through the adoption of a respective statute. Nowadays the
House of Lords is entitled to change its own decisions delivered earlier, and in
this way it somehow competes with the supreme legislative authority in rule-
making activities. Thus, English law is first of ali the case law, with the statutory
law playing a subsidiary role.

The principle that obliges us to follow the precedent is called stare decisis.
In practice, though it is not an easy task to follow precedent. In a precedent it is
not the entire judgement that is binding, but rather the principle of resolution
of the case, which constitutes the essence of the legal position of the judge,
and provides the basis upon which he delivers a judgement or a ruling. This
part of the judgement is called the ratio decidendi. The other parts of the case
which are not binding for the court are called obiter dicta.

The English doctrine of precedent is almost constantly changing. Despite
this fact, it maintains three enduring features: respect for an individual judge-
ment of the superior court; acknowledgement that the decision of such a court
is binding precedent for the superior courts, according to the hierarchy, courts;
lower courts regard individual judgements as binding precedent. General fields
of English law are almost entirely the product of judicial decisions, the ratio-
nales for which have been published in court reports for seven hundred years
now.

A judge who disregards his obligation to respect precedent will be subjec-
ted to unequivocal pressure, and if at some time such disregard becomes com-
monly acknowledged, the English legal system will then be facing a revolution
of the largest scale.'®

6. To What Extent Is a Court Bound by Its Earlier Judgements?

taw is mainly developed by courts of high instance (appellate courts).
Establishment of facts is important for courts of lower instance, while for the
courts of higher instance, questions of law are of primary importance. Judge-
ments of the courts of lower instance, of course, are important for the parties
to the proceedings, but they do not become an integral part of the common
law. Judgements of special courts formulate principles that are fundamental in
their specific fields.

Some time ago, judges and lawyers at the bar used to assert that the co-

15 Gross, Precedent in English Law, 1977, 114.
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urts were not creating law, but rather elaborating principles of common law.
Even nowadays, there can be found some judges who do not wish to be regar-
ded as developers of law. Despite this, against the background of speedy social
transformations, the necessity of change of a statute is so great, that judges
become obliged to develop the principles of common law in order to meet the
requirements of the society. Presently, it is presumed, that judges of supreme
courts create law, but primarily they develop existing, as opposed to inventing
new ones.

lillmord believes that the main task of a court is not the development of law
in general, but rather the search for a fair (in the case of England fair and not
lawful, G.G.) resolution of the dispute between the parties to a specific case.
Consequently, the development of law depends on the particular situation that
arises between the courts of respective instances.

The doctrine of precedent is based on the concept, according to which the
judgement of a court of higher instance is upheld and considered as a provision
of law until it is overruled by the court of superior instance of the same system
or a parliamentary act. If a judgement is severely criticised by leading scientists
and academic lawyers, it is better to have a stable legal provision than the con-
fusion produced by controversial judgements. There are many cases, especially
in trade dealings, when parties to a dispute prefer to know their exact legai po-
sition, as opposed to contributing to the further development of an ideal legal
provision by the court. The doctrine of precedent is widely used at every level
of judicial hierarchy, except at the highest instance.

A judgement in the capacity of a precedent may be binding or persuasive.
This depends on the hierarchy of the court delivering the judgement.

Until 1966, the House of Lords believed that it was bound by its decisions.
The prevailing opinion today is that in special cases it is entitled to overrule its
earlier decisions. The Supreme Court of Australia is also not bound by its earlier
judgements. The appellate courts of England are obliged to follow their earlier
decisions.

The entire composition of the Supreme Court of the State Victoria, Austra-
lia, is obliged to uphold its own judgements, except for cases in which a special
panel of five judges overrules the previous judgement. Though the court is not
bound by its own judgements, it generally follows them, as their persuasive
authority is of great value in defining the nature of legal provisions.

7. Ratio desidendi

(To What Extent Is a Judgement a Precedent and How Does a Court Apply it) -
In everyday life, factual situations rarely repeat themselves. Consequently,
the factual details of actions, which only in certain cases may be fully identical,
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differ from one another as a general rule. Accarding to the doctrine of prece-
dent, a court should uphold principles that have been established in previous
judgements, and not the detailed factual situations of previous cases. In the
case of Donoghue v. Stevenson (1932) the plaintiff asserted that he becameill
after drinking soft drinks. After drinking the entire bottle of a soft drink he fo-
und remains of a snail in it. The plaintiff demanded damages from the manufac-
turer of the drink. With respect to this case, the House of Lords introduced the
so-called principle “care for consumers”. According to this principle, 3 manu-
facturer must realise that his negligence during the process of manufacturing
drinks may cause damage to those, who drink them. The principle of care for
customers was applied not only with respect to manufacturers and was not li-
mited to the protection of customers against snails remaining in drinks, but was
also applied in the case concerning the negligence of a producer of linen. For
linen cleaning he used some new substances (which had been a step forward
in production), but due to some negligence, they were not fully removed from
the cloth. As a result of this negligence one of the customers suffered from skin
diseases. In the case Crant v. Australian Knitting Mills LTD (1938), British Privy
Council on Australian matters applied the principle developed in Donoghue v.
Stevenson, and the manufacturer was found liable for damage caused to the
buyer.

Lord Seid expressed his attitude towards precedents in the following man-
ner: before establishing whether a judgement is to be overruled or not, | consi-
der it necessary to be convinced that not only the ratio decidendi is incorrect,
but also that there are some other possible grounds for upholding the judge-
ment.

Itis possible not to follow the precedent directly, to overrule it, or to dissent
from it. Precedent may be rejected by the court of higher instance (the House
of Lords and the Court of Appeals). A precedent may be rejected directly, thro-
ugh reference in the specific appellate decision, or indirectly, when a new pro-
vision is introduced without explicitly overruling the old provisions, and thus
merely drop out of the game. Only a court of the same jurisdiction is capable
of overruling a precedent.

8. The Role of Judicial Practice in the System of Georgian Law

For the time being, it could be said, that Georgian law maintained the “ra-
tional” position of the Soviet lawyer towards judicial practice. The Soviet law-
yer was able to give the following answer to the question: What is the role of
judicial practice in your legal system? — This role is very important. To the next
question: Is judicial practice a source of law? — The answer was quick and nega-
tive. However, the second answer excludes the first.
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Pursuant to Article 4 of the Civil Code of Georgia, a court is not entitled to
refuse the administration of justice with respect to civil cases, even when there
is no applicable legal provision or it is otherwise deficient. A court is not entit-
led to refuse the application of law on the basis that it considers the provision
of law to be unfair or immoral.

Thus according to the Code, the existence of a deficiency in a statute requires its
removal by court, thereby providing an excellent opportunity for the development
of judge-made law. Similar provisions can be found in the Civil Codes of the countri-
es of continental Europe (Sweden, France). But both in both of these countries, as
well as in Georgia, this provision does not have much practical implication. In our
opinion, this situation is fully conditioned by the nature of the Roman-Germanic
legal system, on the one hand, which is based on the theory of legal positivism,
the view that a legal provision must be formulated in writing. On the other hand,
the lack of legal traditions of this type is noticeable. Due to both subjective and
objective reasons, judge-made law did not duly develop in our country. A certain
distrust of judge-made law has also presented itself. On May 18, 2004, the Law on
Amendment to Article 441 of the Civil Code of Georgia was adopted which provides
the following: “Before the adoption of respective changes to the Law of Georgia on
Relations resulting from the Usage of a Dwelling Place, the courts shall be required
to suspend the consideration of disputes between the owners and inhabitants of
the dwelling places, in addition, all enforcement proceedings shall be suspended,
and the respective rights and obligations of owners and inhabitants with respect to
dwelling places shall be maintained”. A desire to make changes to legislation must
not become the imperative for the suspension of the administration of justice. The
most primitive way of removal of a deficiency of a statute would be to leave the
case under consideration unconsidered due to the lack of a particular legal provi-
sion. The outstanding German Scientist Schnitzer was correct when he called this
situation the bankruptcy of legal order.*

Along with the methodological approach, which concerns the legal aspect
of the dispute, the problem of purchase of a thing from an owner without fol-
lowing the established formalities was known even to Roman law as bonitary
possession under a concept of Bonae Fidei possession. The Roman Civil Law
required the observance of certain formal acts for the transfer of a title manci-
patio or jure cession. If these formalities were not observed and the thing was
transferred only according to some tradition, the title was not transferred to
an acquirer, the alienator remained dominus ex jure quaritium, while the ac-
quirer of the thing used to become its possessor. Only through the expiration
of a limitation period, was the latter able to acquire the status of jus quiritium.
Although the acquirer was capable of possessory protection against not only
third persons, but the quiritary owner as well, this possessory protection was

1% Schnitzer, Vergleichende Rechtslehre, 1945, 237,
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not final. For his part, the alienator was able to file a petition - rei vindication,
the result of which was that the acquirer was obliged to return the property to
the alienator. Praetors considered such a situation as unfair, as dishonest pe-
ople could have benefited from this situation and received some gain, as they
could have regained the property after alienation and the receipt of money.
With a view to ending such unfairness, praetors began granting those who had
received property the exception rei venditae et traditae (exception doli — type),
thereby protecting them against the attacks of alienators. Then, in the last cen-
tury of the Roman Repubilic, the Praetor Publicius issued the edict entitled Edic-
tum Publicianum, which introduced a special type of action for such cases — the
action of publiciana in rem. This type of action was related to the fiction of
the limitation period having lapsed, and thus the possessors of property ac-
quired from an owner without the required formalities were able to obtain a
very strong possessory right, that protected them against both third persons
and the quiritary owner. Thus along with quiritary property, bonitary property
arose, thus, meaning that property acquired without formalities was able to
become property of those who acquired it, in bonis ejus est, meaning that the
property belongs to its owner according to analogous title.

Another example of Georgian judge-made law was the Decision of the Con-
stitutional Court of Georgia, dated December 21, 2004. The constitutional Co-
urt considered an action concerning the constitutionality of the prohibition of
the right to appeal against a decision of the lawfulness of a search and seizure
and concerning the carrying out of investigative actions in emergency cases
provided for by the Criminai Procedure Code of Georgia, related to the requi-
rement of obtaining the consent of a judge in advance. In its decision, the Con-
stitutional Court agreed with the complaining party that the relevant provision
of Article 290 VII of the Criminal Procedure Code was acknowledged as uncon-
stitutional — “A decision delivered by a judge (recognising the lawfulness of the
investigative action carried out, G.G.) is not subject to appeal”, as is the case
with the whole of Article 293 I with respect to Article 42 | of the Constitution of
Georgia; Furthermore, under this decision of the Constitutional Court, the Par-
liament of Georgia was requested to develop and make respective changes and
amendments to the Criminal Procedure Code of Georgia with due considerati-
on given to the reasoning of the decision concerned. This has not yet occurred.

Thus, on the grounds of the Decision of the Constitutional Court, a consti-
tutional right to appeal against a specific coercive measure applied with res-
pect to an individual has been recognized. The courts thus face the dilemma
of having to abandon a human right acknowledged by the Constitutional Court
by noting the absence of particular procedural provisions, ar making resort to
judicial lawmaking (practice) by assuming the obligation to filt in this gap until
the adoption of a special procedural law!
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Judiciai opinion is divided on this question. In one opinion, applications filed
on the grounds of a particular decision of the Constitutional Court are not to be
considered, as the prohibition against appealing such orders, acknowledged as
unconstitutional, was not followed by the adoption of the required provisions
that would have provided for the authority, place (in which court), timeframe,
and procedure of considering such applications, the adoption of which is an ex-
plicit prerogative of legislative authority.

There are also judges who would accept the applications filed on the basis
of the decision of the Constitutional Court for consideration, and would even
consider the deficiencies on legislation to have been filled in through judicial
practice. Which of the above decisions should be admitted as the correct one?

The Organic Law of Georgia on the Courts of General Jurisdiction provides
for judicial protection of a right (Article 3). “Each person is entitled to apply to
a court directly or through a representative for the protection of his rights and
freedoms”. We believe that Article 6 of the European Convention for the Pro-
tection of Human Rights and Fundamental Freedoms upholds the realisation of
the right to a fair trial. In the determination of his civil rights and obligations,
or of any criminal charge against him, everyone is entitled to a fair and public
hearing within a reasonable time by an independent and impartial tribunal es-
tablished by law.

According to the opinion of famous commentators of this Conventions,
Gomien, Harris, Zvaak, due administration of justice has two aspects: insti-
tutional (independence and impartiality of the court) and procedural (fa-
irness in examining the case). For signatories to the Convention, Article 6
establishes an obligation to act as opposed to a purely negative obligation,
which, even partially, will require of the state concerned that it refrain from
interference in the exercise of any of his rights by an individual. With a view
to protection of this imperative obligation, parties to the Convention must
develop and secure the operation of institutional infrastructure, which is
necessary for the due administration of justice. In addition, the state is.to
uphold and adopt statutes and provisions that secure the impartial and fair
consideration of a case by courts. Thus the parties to the European Conven-
tion should guarantee the protection of acknowledged rights through fair
and public hearings in court.’”

The Strasbourg Court has broadly interpreted Article 6 of the Convention,
based on the notion that the rights secured by this Article have fundamental
importance for the functioning of democracy. Under this understanding of the
Convention, the right to fair and impartial administration of justice occupies
such a central position in a democratic society, that limited interpretation of

17 Gomien/Harris/Zvaak, Law and Practice of the European Convention on Human
Rights and the European Social Charter, Council of Europe Publishing, 1998, 305-309.
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Article 6 | of the Convention would not be compatible with the goals and tasks
of this provision (Delkur Case,1971).

The right to the availability of judicial examination is a precondition for fair
hearing. The right to a fair trial provides for its general features, which include
the operation of judicial bodies, including those wide parameters according to
which, ultimately, it becomes possible to judge about fairness of the examina-
tion of a particular case. But before making such an assessment, an individual
is, first of all, to be able to achieve the consideration of his case. The European
Court of Human Rights has considered several cases on securing the possibility
of examination of a case of an individual by a court. In these cases, which con-
cerned the violation of the right to court proceedings, there was a reference to
one important principle that the state is not entitied to limit or prevent access
to court in certain fields, or with respect to certain category of persons.

The French academician Maury considers that none of the principles of
French positive law directly renounces the role of judicial practice in its capa-
city as a source of Iaw.m In our opinion, such opinions of the French scientist
are not justified. According to Article 5 of the Civil Code of France, a judge is to
justify his decision through reference to normative acts that may not be limited
to judgements delivered with respect to already considered cases (practice).
The doctrine of the sources of law does is not divided into basic and optional
sources. As a rule, recourse to one of the constituents of the system of the so-
urces of law is not sufficient for the regulation of legal relations.

Even more stringent is the approach of the Georgian legal system towards
judicial practice. The Organic Law of Georgia on Normative Acts differentia-
tes two types of legal acts. These are normative and individual legal acts. A
normative is an act that embodies a general rule of conduct of permanent,
provisional, or multiple application. As for individual legal acts, of which one
type are court judgements, under this conception they are single occasion acts,
and they must be compatible with a normative act. An individual legal act is
adopted (issued) on the grounds of a normative act, and within the framework
provided by the former. In fact, the non-recurrent nature of a court judgement
in its capacity as an individual act, as well as its mandatory compliance with
normative acts precludes the existence of case law (as a source of law).

Currently there are on-going attempts to change this situation. A draft Law
on Amendments to Civil and Administrative Procedure is under consideration,
which would provide for a new approach to the basics of limiting civil and ad-
ministrative appeals. According to the submitted draft, the subject of appeal
may be only those cases in which the judgement of an appellate court diverges
from the practice of the Supreme Court, or which is a matter of principle for
routine judicial review. However, even this approach to the problem has one

18 Maury, Observation sur la Jurisprudence, 378.
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deficiency. The question, of whether there is an obligation to follow judicial
practice in Georgian law, remains unanswered. We do not employ the principle
of stare decisis, under which previous judgements should be followed in order
for similar cases to be resolved in a similar manner without a relevant provision
or principle. But with the help of procedural legislation, we would introduce
the non-observance of judicial practice as one of the grounds for the dismissal
of a case. But still unanswered is the question, “Where is such an obligation and
who imposed it?” introduction of such a requirement without a material provi-
sion or specific principle would have be devoid of legal grounds. In the opinion
of one group of experts, the problem can be remedied by adding the following
language to our legislation: “in the event of the essential similarity of circum-
stances (facts) between two cases, a court must deliver a judgement, identical
to its own earlier judgement or judgment of a court of higher instance, unless
otherwise necessary to secure the protection of rights and freedoms”.

Consequently, in view of current circumstances, the primary purpose of the
Supreme Court of Georgia should be the guaranteeing of dynamic, progressive
and unifying interpretations of law that will play a decisive part in the reinfor-
cement of legal security.

With a view to attaining this purpose, essential is the detailed reasoning of
Supreme Court and Constitutional Court judgements, in order that these judge-
ments reflect the applicable legal and constitutional provisions, as well as those
practices, developed by the courts.

The Supreme Court must exert control over the Constitution and legislation,
including international instruments of legal importance such as the European
Convention for the Protection of Human Rights, which will finally result in the
unification of law. Taking due account of these functions, the Supreme Court
must become solely a court of appeals, the main function of which would be
the dynamic interpretation of a statute, and thereby securing the uniformity of
judicial practice, the maintenance And protection of fundamental rights.

9. Precedents in the Practice of the European Court of Human Rights

How close does the European Court of Human Rights follow the doctrine of
stari decisis and is it bound by its earlier judgements? In the opinion of the Cfsisa-
irman of the Court, Lucius Wildhaber, this issue has seldom been disputed.

There are many reasons for following precedent. As stated by the Strasbo-
urg Court in the Koss case, this is done “in accordance with legal certainty and
the Convention, with a view to regular development of case law”. Differencing
settlement of similar cases may lead us to inequality of citizens before the law

162 wildhaber, Case Law of the European Court of Human Rights (Russian transiation),
2001, 12.
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in some manner. As a result, the legal interests of those who depend on co-
urts for their protection may be violated. Different settlement of similar cases
means the disregard of self-restraint on judicial power, a concept that derives-
from the principle of separation of powers, as the principle of the rule of law.
Thus, the practice of following the precedents is not only compatible with the
independence and impartiality of courts, but also is the manifestation of this
judicial policy. According to the English doctrine of precedent, each court is to
be guided by ratio decidendi of a similar case resolved by a superior court, whi-
le appellate courts {(excluding the House of Lords) are bound by their previous
judgements.

Researchers of the law of continental Europe often state that the English
system is very static and mouldy. Probably, they do not notice that there are
substantial exemptions from the principle of stare decisis (mandatory force of
precedent).

Within the framework of the common law system, judges always try to jus-
tify their decision while, treating the facts of the case impartially. On the other
hand, judges of the continental European legal system rationalise their decisi-
ons wilfully, based on the abstract provisions and principles of law.

Since 1966 the House of Lords has been entitled to deviate from its ear-
lier judgements, if so required (actually the House of Lords has overruled its
previous judge ments 8 times during the period 1966-1996). The differences
between the facts of two cases, within reasonable limits, enable the court to
consider them as different from each other, and thus avoid the application of
the principle of mandatory compliance with the precedent. On the other hand,
the English jurists may be misled by European authors and judges who assert
dogmatically that only a series of court judges may become legally binding, as
this is the way of formation of customary law, and that judges are thus not and
must not become lawmakers. According to the Wildhaber’s assessment, such
observations must be considered as unilateral. In such cases, it is not taken in-
to account that judges from continental Europe regularly and habitually follow
the rules of precedent, both their own and those developed by the courts of
appellate jurisdiction.

There is definitely a difference of opinion among authors as to whether co-
urt judgements are to be regarded as a source of law. They often attempt to
stress the primacy of statutory law, manifested in legislative acts, over the court
judgements. As soon as this primacy is admitted, the majority of the authors
of continental Europe agree that, for practical purposes, court judgements are
la loi du moment, (statute for specific cases)m, une autorite de fait (actual po-
wer)m and have “implied”, “limited” or “conditional”, mandatory force. They

170 7Zambeaux, Le Precedent Judiciaire en Drolt Penale, 198, 354.
71 Jean, Le Precedent Judiciaire en Droit Prive, 198, 124.



Precedents in the Practice of the European Court of Human Rights 301

are ready to admit that it is mandatory and natural to follow precedent.

There is nothing mechanical in the doctrine of precedent. The Court of Hu-
man Rights has stated that it will deviate from its earlier judgments when there
are “credible grounds” for this.

“In order to ensure that the interpretation of the Convention reflects so-
cietal changes and remains in line with present-day conditions” (Cossey case,
1990), other courts as well have stated that they are ready to deviate from pre-
cedent, if it is necessary. The House of Lords of the United Kingdom admitted
that “very strict protection of the rules of precedent may lead us to unfairness
in a specific case. It also restricts the due development of law without any gro-
unds”.

The Supreme Court of Australia has stated that it was ready to create new
precedents if any court judgement was “manifestly wrong and its observance
would have been detrimental to public interests”. The Swiss Federal Court rep-
laced the earlier existing criteria — “doubtless indisputable grounds” with “ma-
terial and objective reasons” for overruling its previous judgements. The Ger-
man Federal Constitutional Court requires “new facts”, “fundamental change
of living condition or legal concepts”, in addition to a “change of social ideas”.

The Supreme Court of the United States requires “force majeure”, “special
circumstances” or “special reasons” for deviation from and non-observance of
previous judgements.

These issues are also discussed within the European Court of justice. There
are frequent disagreements with respect to the issue of whether it is necessary
to follow the court’s earlier decisions. It is not unusual for an international co-
urt to apply numerous international rules and traditions. Also, opinions may
differ about the idea of a precedent itself: it is possible to make recourse to
a single case as a precedent, or whether there must be a series of decisions;
when case law becomes customary law, how can we define and find the ratio
decidendi (reasoning of the judgement); is the generalisation the essence of
precedent or rather must specific facts of each of the cases be stressed. There
are also different opinions concerning how frequently precedent must prevail:
always or ordinarily. In Wildhaber’s opinion, it is not surprising, that the case
law of the Strasbourg court does not give precise answers to these questions.
wildhaber considers that precedent should be followed regularly, but not per-
manently, as it was elaborated in the case of Mirehouse v. Rennell ~ “for the
sake of attaining uniformity, consistency and certainty”, precedent should be
followed habitually, unless they are “plainly unreasonable and inconvenient”.
One major case, such as the Marck Case (1970), Klass Case (1978), Sunday Ti-
mes Case (1979), etc. may make one particular decision equal in value to an en-
tire line of minor cases. Precedent should be followed even before it is possible
to be sure whether it has indeed already become customary law. Sound judicial
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deliberation requires a decisive and logical justification of the decision of the
court, and that it be worded in such a manner as excessive deviation from the
particular facts does not become common.

Finally, it can be said, that the routine regime of the European Court of Hu-
man Rights is to follow its own precedents. If the facts of a new case qualitati-
vely differ from previous cases, the court actually separates itself from earlier
cases and delivers a new judgment.
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CLAUSULA REBUS SIC STANTIBUS,
DYNAMICS AND STATICS IN LAW

All legal systems require a static foundation. The rules of objective law are
being created in order to strengthen the well-known order of public relations
whereas social activities and events are very dynamic in nature and are never
able to be fully legalised within rational schemes of rules. This kind of conflict
between the static nature of legal systems and their dynamicity within are par-
ticularly visible during great social cataclysms. Any legal provision is designed
for a well-known factual situation and created with the assumption that the
situation will develop in a more or less defined and possible way. The clause on
a change of circumstances is typical to any legal provision; that is, the clausula
rebus sic stantibus. If there is a fundamental change to the circumstances for
which the legal rule is designed, the main idea is often lost and a strict adheren-
ce will not lead to the objective to which it was aiming.

2. Time has shown that the formal-legal approach is not appreciated nor
respected during major socio-political cataclysms.

Because each and every case has its individual features and with it being
impossible to cover an irrational flow of social relations with rational legal ru-
les, judges cannot be strictly limited within the narrow framework of formal
law but, rather, allowed to consider each case by its essence; that is, to assess
the case freely. Assessing legal events separately from social changes would
lead to a total isolation from the reality of the situation but it is also impossib-
le to change the legal-normative approach because it would mean a negative
answer to any legalisation. It is impossible to fully rationalise the social changes
and, at the same time, to refuse any legal regionalisation. Both approaches
contain some truth and some grounds.

3. Every person, first of all, needs to have the rule of law defined and, se-
condly, to have it stable and secure. He should know in advance what to do and
how to do it. It is necessary for the individual to have a clear understanding of
his rights and duties and, in general, his place inside the state organism. This
very interest of a human being to have the mandatory rules defined in advance
and to have them remain stable served as the grounds in world history for the
writing of one of the first legal manuscripts, the Leges XIl Tabularum.

The history of the creation of the Law of Twelve Tables dates to the period
of the beginning of the Republic wherein the uncertainty of customary law was
one of the reasons for the conflict between the Plebs and the Patricians. The
application of the law was in the hands of Patrician magistrates and its uncer-
tainty allowed its abuse by the Patricians. To this end, the first demand of the
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Plebs was to make a set of statutes in a clear written form. In the year BC 462,
the Tribune C. Terentilius Arsa proposed the setting up of a commission for the
preparation of a set of laws which, in the form of The Law of Twelve Tables,
consisted of ancient Roman customs. In fact, Decemvirs formulated and codi-
fied these customs and, for the sake of common certainty and understanding,
only seldom added new provisions. The technique of a written formulation of
mandatory rules was so successful that The Law of Twelve Tables later became
a foundation for the National Roman Rules System, the Jus civile. The Civil Law
developed in two directions; that is, a3 new legislature and the practical inter-
pretation of The Twelve Tables which was done by pontificates who were the
first tawyers and law commentators. Their role gained even more significance
by the fact that, pursuant to Roman traditions, the statute had to be adopted
or repealed wholly without any amendment. Rather than constantly making
changes to the statute, it was preferred to have its new interpretation and ap-
plication.

4. For the purpose of a universal understanding of the law, static-dogmatic
and dynamic-teleological trends have begun to merge in Western Europe.

A normative, static system of law needs to include a dynamic element and
to allow a space through which new social relationships would be legally for-
mulated. Such a space for the law is the clause rebus sic stantibus. It is the
principle of dynamicity in the legal system; that is, the rational notion about
the irrational which enlivens the law by approximating it to the realities caused
by changes.

To overcome these kinds of problems, private law has several mechanisms
within its scope. There is, for example, the presumption of “release from per-
formance” or “release from liability” where the French notion of force majeure
has prevailed. This, however, does not exactly pertain to the French force ma-
jeure or other national doctrine. In English law, this notion has a rather artistic
name, the Acts of God and Kings’ Enemies.

5. Any contract obliges the parties to keep the promise within. Suppli-
ers and customers want to see civil agreements successfully performed, for
example. External circumstances, however, could make the performance
impossible or entirely change the financial accounts of the parties involved.
A typical clause on Force Majeure provides for the grounds of release from
liability in cases where performance is, in fact, impossible. On the other
hand, the clause rebus sic stantibus; that is, a change of circumstances, is
applied if the terms and conditions change to the extent that performance
is not impossible but extremely difficult for the party. Such a clause is ne-
cessary especially in consideration of large-scale and long-term contracts.
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During the implementation of such contracts, economic, political and fac-
tual conditions might change fundamentally within and make the project
unworkable. To solve this problem, the scope of private law pro-vides parti-
es with two formal alternatives in the formation of contracts. The first one
derives from the conditions of release from liability; the clause of Force
Majeure releases the party from contractual penalties and causes the sus-
pension of performance and the termination of the contract.

Clausula rebus sic stantibus, the clause on the change of circumstances,
provides for negotiations on adaptation of the contract; that is, a review of the
contract’s terms and conditions to allow the prolongation of its performance.

The International Chamber of Commerce confirmed the existence of both
clauses and recognised the importance of its implementation for any national
legal system. According to this organisation, the clause may appear directly in
the contract, if it is an international contract, or in a general reference within.

6. The International Chamber of Commerce has elaborated model princip-
les, under which a party will not bear the responsibility for non-performance of
any of his obligations, if he proves that:

- Such non-performance was caused by an impediment which is beyond the
reasonable control of that party;

— He would not have been able to reasonably foresee and provide for the cir-
cumstances concerned or the consequences thereof at the time of conctusion of
the contract;

- He was not able to personally prevent or overcome such impediments or, at
least, their consequences.

Such impediments may be caused by the following events which include
but are not limited to:

a) international and civil wars, riots, revolutions, sabotage or piracy.

b) natural disasters, storm, cyclone, hurricane, earthquake, landslide, flood.

c) fires, explosions, destruction of factories and plants.

d) strike or boycott, any form of lockout, delay and suspension of works
happening in the undertaking of the party requesting the excuse.

e) acts of governments or any other acts of authority whether lawful or un-
lawful, impeding the performance of obligations assumed by the party under
the contract, unless the party has assumed this risk from the beginning.

Unless otherwise provided for by the contract, Force Majeure impediments
do not cover the unavailability of permits, licenses or exit visas or a necessary
permission for the per formance of a contract tobeissued by the state authorities
of the party which claims to be released from liability. Under the practice of the
International Chamber of Commerce, Force Majeure does notapplyinsuch cases.
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7. At times, the performance of an obligation, physically or legally, might beco-
me impossible independently from the party’s will. If an earthquake, for exam-
ple, has destroyed a factory where goods were being produced, it then beco-
mes physically impossible to perform the obligations of the contract within the
time frame assumed or it can be that the performance becomes legally impos-
sible if a decree on the prohibition of export is adopted after the conclusion of
the contract. Such cases may be covered under one general impossibility; that
is, the notion of Force Majeure.

Unlike Force Majeure, performing obligations means that it is sometimes
necessary to overcome the occurred impediments imposing an additional bur-
den upon one of the parties. In the case of a long-term contract on the supply
of oil at fixed prices, for another example, and in light of a continuous increase
in the prices which is financially destructive for the supplier, the party may re-
fer to a hardship clause as grounds for justifying the non-performance in civil
circulation in such circumstances in that it is a violation of the principle of equ-
ivalence.

8. Article 398 of the Civil Code of Georgia stipulates an adjustment of the
contract to changed circumstances: “1) If the circumstances that constituted
the grounds for execution of the contract have evidently changed after executi-
on of the contract and the parties, had they taken these changes into account,
would not have executed the contract or would have executed it with diffe-
rent contents, then it may be demanded to adjust the contract to the changed
circumstances. Otherwise, taking into account the individual circumstances, a
party to the contract may not be required to strictly observe the unchanged
contract. 2) It is the same as a change in circumstances when the understan-
dings, which constituted the grounds for execution of the contract, have turned
out to be incorrect. 3) In the first instance, the parties should try to adapt the
contract to the changed circumstances. If such adaptation is impossible, or if
the other party does not agree to it, the party whose interest has been harmed
may then repudiate the contract”.

In addition, a further significant aspect of the Georgian Civil Code is the spe-
cial regulation on repudiation of a long-term relationship of obligation (Article
399). Any party to the contract may, on legitimate grounds, repudiate a long-
term relationship of obligation without observing the time period fixed for the
termination of the contract. The grounds are legitimate when, taking into ac-
count the specific situation — including Force Majeure and the mutual interests
of the parties - the party seeking to terminate the contract cannot be obliged
to continue the contractual relationship until the lapse of the agreed period of
time or until the expiration of the period of time fixed for the termination of
the contract.
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9. In our opinion, private law is more dynamically resourceful than public
law where statics, prevail over dynamics. This is also significantly conditioned
by the fact that private law consists of discretionary rules whereas public law
has peremptory rules. Despite such an inequality, it should be mentioned the
problem related to the need of adjustment to a changed social relationship
exists in both fields of law. Public law has tried to compensate for the lack of
formal principles of adjustment to changed circumstances by developing jud-
ge-made law.

On the other hand, we think that the development of “judge-made law”
was strongly inspired by the imperative nature of publié law with its strictness
and firmness of rules and its clarity compared to the flexibility of private law.
Presumably, and for this reason, public law has paved the way to “judge-made
law”.

A further theory could be added to the plethora of theories regarding the
separation of public and private laws: in private law, the balance of dynamicity
exceeds a static character whereas a static character and absolute clarity signi-
ficantly exceeds dynamicity in public law. Compared to public law, private law
has more resources to adjust to changed social and legal relationships. The set
of legal tools includes, besides the discretionary rules, all of the institutions:
Force Majeure and Clausula rebus sic stantibus and the adjustment to changed
circumstances as well as the presumption of a violation of long-term contracts
which allows the solution of the problem without Jegislative changes. On the
other hand, the scope of public law, in terms of adjustment to changed relati-
ons and overcoming the barriers encountered in the protection of legitimate
interests, is rather small and problematic. In this regard, it could be said that
the solution of its permanent “backwardness” falls mostly within the concept
of “judge-made law”.

10. The matter of the “dynamicity” and “static nature” of law is not an alter-
native but a proper combination of these elements. Both are necessary to solve
the missions of the law: flexibility and extent and to meet the requirements
caused by historical changes and social conditions. There is a need for clarity
in order to create more or less of a permanence under the stabilising influence
which can protect the public against permanent, unforeseen and uncontrol-
lable changes. These elements should be combined in order to achieve the set
goals. Stability should not become a barrier where manoeuvring and progress
is necessary so as to avoid any progress falling out of the legal regulation fra-
mework. Dynamicity should not degrade and eliminate the clarity capable of
becoming a stabilising influence otherwise the task to create a legal basis of so-
cial coexistence will fail. A change of legal rules becomes necessary only if their
extent and flexibility prevents the solution of the set task.
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11. According to Konrad Hesse, one of the great Constitutionalists, the mo-
re precisely and comprehensively the constitution is objectively regulated, the
more often and rapidly is the change of a constitution needed. “Amendments’
to a Constitution” shall be understood as a modification of the text of a con-
stitution. “Violation of a Constitution;” that is, the derogation from the text
of a constitution, should be distinguished in certain cases from “constitutional
derogations” which refers not to the modification of the text, as such, becau-
se it remains unchanged, but to the concrete definition of constitutional rules
which, having the extent and flexibility of many constitutional provisions, may
lead in changed circumstances to different consequences and, therefore, faci-
litate “derogations.”

The problem of amendment of a constitution becomes actual where the
possibilities of “constitutional derogations” are exhausted. If constitutional
amendments are complicated, and there is only a restricted possibility for de-
rogations, then we can speak about the static character of a constitution. Mo-
reover, if the contents of a constitutional rule are prescribed explicitly, then itis
difficult for the constitution to fulfil its tasks in the historical reality of social life.
The situation is no better when a constitution, in which derogations take place
only in rare cases, can be amended at any time and without any complications;
that is, when it is “flexible.” Such a decision, however, allows the possibility to
quickly adapt to the uniqueness of the text of a constitution although the con-
stitution, serving as the main legal basis of social existence, will fail to fulfil its
tasks because of significantly losing the stabilising influence.

On the other hand, if the text allows for a certain freedom of constitutional
“derogation” but the amendment of constitution is complicated, then it meets
the idea and goals of a constitution. Such a decision means that there is some
flexibility and stability at the same time which allows the constitution to pro-
perly implement the function of a stabilising influence and a reflection of occur-
ring differences throughout the whole country.}”?

12. Throughout its two hundred years of history, the US Constitution has
undergone twenty-six amendments. What is the secret of the stability and
permanence of this constitution? In this regard, the role of the US Supreme
Court in the US legal system should be analysed: the constitutional doc-
trines of the Supreme Court became the Constitution of the USA. Nothing
amongst the fields of American law is so much the product of the Supreme
Court’s legislation as is the constitutional law and the Supreme Court’s le-
gislating function is more effectively and extensively implemented in the
field of constitutional rules which, by means of court decisions, systemati-

172 (Hesse, Fundamentals of German Constitutional Law (in Russian), 1985, 123).
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cally adjusts to changing political and economic conditions.

On the other hand, the mechanism of amendment of any rule, including
the constitutional one which is formally established in the constitution itself, by
its actual meaning falls behind the Supreme Court’s legislation both in German
law and American constitutional law. The major part of the actual constitution
is the result of the work of a judicial authority. We can prove that all constitu-
tional amendments taken together, as well as legislative changes, have failed
to make an exhaustive and multilateral influence on the US legal system when
compared to the constitutional doctrines of the Supreme Court. According to
the Chief Justice Hughes, “We are under a Constitution, but the Constitution is
what the judges say it is”.

13. The special role of the Supreme Court in the field of constitutiona!l le-
gislating is conditioned not only by its unique governmental authorities but,
for the most part, also by the characteristics of the US Constitution of 1787.
This document bears the nature of political compromise and is small in size
and laconic in wording. It reflects the ideas of “social contract” and “separation
of powers” of the 18th century as well as a quite unclear legal language which
was typical of that time. American statesmen say that “the Constitution stands
between the most incompatible, vague and incomplete statutes. Due to a lack
of clarity, it is more a political than a legal document”.

This very incompleteness and legal uncertainty of important provisions of
the US Constitution, apparently, is a very convenient feature which has condi-
tioned its adaptation, feasibility and sustainability. Today it is the oldest of all
existing constitutions thereby establishing the cult of the constitution which
has become the Bible of American society and a national political symbol. This
has also been supported by the Supreme Court. The Chief Justice, Warren, sta-
ted: “Any nation must have conscience, the American nation’s conscience is its
Constitution and the Supreme Court protects it”. Ultimately, the main reason
for the stability of the US Constitution is its instability. Americans proudly say
that in the history of civilisation, it is only the Bible, the Koran, the Digestae,
and the US Constitution where each rule within became the subject of univer-
sal discussion and interpretation.

14. Today, judge-made law has become not only the law of the Anglo-Ame-
rican common law countries but an integral part of entire legal theory. Its con-
cept, however, continues to be the subject of heated debates about which a
whole line of theories and trends have developed.

Nevertheless, what exactly is “judge-made law?” In the most general
terms possible, the subject of this concept is the court’s function to legis-
late. Its immediate goal, however, is not so much to show the role of court
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practice in the historical formation of legal systems, the mechanism of case
application and the impact of court practice on the legislature but, rather,
to overcome the general principle of “judge obeys the statute.” The suppor-
ters of this concept consider that it is the judge, and not the legisiator, who
most perfectly communicates the law and, as such, requires a significant
expansion of his terms of reference. This means, namely, authorising the
judge to decide the case “against the statute” (contra legem) and to under-
take the leading role in the field of legislation. Along with increasing the ro-
le of legislature in Anglo-American countries, the definition of “judge-made
law,” formerly related to the case system, is now applied more in regards
to the specific case as grounds for a potential refusal on the application of
the statute.

In continental law countries, the critique about statute and dogmatics has
reached its zenith where the old perception of the judge has been abandoned
and where the judge is now regarded as a “social architecture” because only he
is able to speedily and explicitly decide legal problems created by our complica-
ted industrialised and fast-paced society.

15. The predecessor of the idea of “judge-made law” could be considered
to be the theory of the “freedom of discretion of judges” which originated at
the end of the 19th century in the situation of sociological jurisprudence. To-
gether with the similarity of the “freedom of discretion of judges” and “jud-
ge-made law”, however, there are differences, too. The requirements of “jud-
ge-made law” become more and more radical with the scope of its application
having significantly expanded at present time.

The efforts “to tie the hands” of judges have become incompatible with
rapidly changing social relationships and the need for their regulation. Consi-
dering the growth pace of legislatures, however, as, for example, in Germany
where each Parliamentary Legislature adopts 400-500 new statutes, a strange
picture appears. The activation of a legislator’s action is accompanied by the
conflict of the statute and the judge wherein there is an intention to turn the
judge into a leader of social development; that is, the real ilawmaker.

The success of the concept of “judge-made law” is significantly conditioned
by the legislature itself:

a) covering a large amount of flexible rules and notions which allows for
miscellaneous judgment and interpretation. b) adoption of certain compromise
statutes (which reflects parliamentary political powers), almost always could be
understood and specified at the judges’ discretion. c) increase of legislature in
number leading to its “inflation” to some extent and disallowing judicial mano-
euvring. Supreme judicial bodies will firmly establish the way of “judge-made
law”. The German Federal Constitutional Court states that it will guide, along
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with the Constitution, with supra-legal principles with other systems of German
justice having followed this example.

16. There are scholars who discuss the existence of “judge-made” law, not
in opposition to the statute and lawmaker, but as an immanent requirement
for the feasibility of positive law. Without the active lawmaking role of a judge,
a country’s legal system would become stagnated and fail to develop properly.
Legislative law does not at all exclude the “judge-made” one. On the contrary,
it needs “judge-made law” in order not to solidify (Haudte, Naturrecht, Richter-
recht, Gesetzesrecht, 1974, 123).

Leon Duge, the famous French Constitutionalist, said: “| belong to ones who
think that law is only slightly a creation of a lawmaker; positive statutes, strin-
gent texts of codes may remain untouched: by force of subjects, by influence of
facts, by practical requirements, new legal institutions continuously originate”.
The law texts remain but they lose their power and life as a result of some scho-
lars or a new interpretation which give them a degree and importance which
they did not have when they were drafted by the legislator. The legislator is no
longer the only and dominant maker of law. 1

17. Where does the “judge-made law” find its use in the interpretation of a
statute or in the laying down of a new rule? Both approaches have supporters
and critics. Hale said that court judgements have a considerable weight and
authority in the declaration of a law, especially if they coincide with previous
judgements. They do not, however, create their own law because they “are less
than law.” Law is independent from judicial manifestation. 7

The American scholar, Soper, noted that legislators lay down the law
and judges “find” it. The judicial reading of a statute becomes a precedent
but only a so-called “precedence of interpretation.” Precedence of inter-
pretation is different because it is based upon the statutes. Precedents of
interpretation can fundamentally change the contents of statutory law with
a possibility for the contents of statute and the contents taken by judges to
become very different. This opinion is justified by the English scholar, wal-
ker, who stated that: “Legislature as a source of law is in a less favourable
situation because a Parliamentary Act needs judicial interpretation which
then becomes a court case. Therefore, things would become easier if parli-
amentary legislature would be considered as a source of law superior than
precedence”, 17

Currently, the supporters of positivism acknowledge the fact of “judge-ma-
173 (Duge, General Transformations of Civil Law since the Code of Napoleon (in Russian),
1910, 33).

M (Hale, The History of the Common Law in England, 1971, 207).
175. (Walker, The English Judiclal System (in Russian), 1980, 112)
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de law.” Case law is law consisting of rules and principles laid down and applied
by judges whilst making decisions.

The school of analytical positivism acknowledges the court case as a source
of law whereas the supporters of sociological trend intend to make the enti-
re law one of being “judgemade”. It is analytical positivism which prevails in
Anglo-Saxon law whereas it is sociological positivism in the USA.

18. Naturally, “judge-made law” is not acknowledged on a legislative
level. Following the example of the famous rule within the Swiss Civil Code
that stipulates that in the absence of an applicable legal provision, the jud-
ge shall not be allowed to refuse the case and shall decide it according to
the rule which he would establish as a legislator, this provision may beco-
me disputable as well. Only the Constitution of India stipulates that judge-
ments of the Supreme Court are binding. Before 1966, the English House of
Lords was also attached to its past judgements but, since its abolishment,
the English practice did not develop in favour of precedents. In Canada, one
part of surveyed judges thinks that the principle of judicial precedent is a
legal provision whilst others believe that it is a custom or conventional rule
established by the law.

19. Roman law directly affected the establishment of the continental legal
system (Roman-German law) unlike the common law (English law). This provi-
sion needs to be specified. However paradoxical it may be, the technique deve-
loped by English judges is close to the instruments of Roman law. According to
Zweigert Kotz, “Lawyers of both common and Roman law avoid generalisations
and, if possible, notions, too. Their method is an active casuistry. They move
from one particular case to another and try to establish an effective mechanism
of regulation for each of them”.

English lawyers note that the English judge intuitively came to the Roman
law techniques a hundred years ago. “Active casuistry” influenced the charac-
teristics of the “common law” system. Herein, this refers to legal continuity, the
characteristics of the notion of the rule, the structure of law and the system of
sources.

Although declaring itself a successor of Roman law traditions, the Roman-
German law still denied “the active casuistry” and accepted the rule of law. It
recognised, then, the concept res judicata according to which a court judge-
ment is binding only for parties to the case.

20. The whole system of law should be seen in the light of the principle of
equity. The compulsory correlator of this principle is some uncertainty of its ru-
les. It is not always possible to find a solution of individual cases in it such as, for



Clausula rebus sic stantibus, Dynamics and Statics in Law 313

example, when determining the sentence in criminal law, the civil law solution
often depends on judge’s discretion.

The following civil-political prerequisite served as basis for the famous Ger-
man Civil Code.

The authors of the Code outlined three principles:

a) The statute should be impartial.

b) The statute should strive to achieve material and not formal truth.

¢) The statute should give a wide scope to judicial discretion so it is possible
to define parties’ relations on a fair basis.

This new trend reflected in the third principle prevailed throughout the en-
tire legal atmosphere and became a kind of communis opinion and re-evalua-
ted old doctrines and principles.

In a spiritual world, factual victory is sometimes not enough and the winner
often wants to justify himself and theoretically substantiate the success. This
need was felt by the new theory on the role of judges wherein numerous ob-
servations were made to justify themselves theoretically.

21. However far the sceptical attitude towards the statute and interest of a
judge’s particular legislative activity goes, it is clearly impossible to free a judge
from the clear and definite rules of the statute. If the idea of the law does not
cause doubts, then the judge can only obey even if this idea significantly con-
flicts with the judge’s opinion on impartiality or reasonableness. “If we allow 3
judicial review of the statute,” said Gény, a prominent French theorist, “it me-
ans the legalisation of legal anarchy”. ¥¢

The judge’s role of legislative activity applies to cases wherein the statute
neither directly specifies nor provides for a lawmaking rule and where, for this
reason, there is a need for filling the gap of the missing will of the legislator. The
topic of scientific research becomes the subject of finding the best method of
filling such a gap; that is, the issue of a more reasonable method of interpre-
tation.

22. If the legislator is unable to follow the development of social relations,
there is an urgent need to involve a judge as a living regulator and to give him
discretion but it should not be a totally free, absolute and independent judici-
al subjectivism. Such subjectivism would come into conflict with the objective
jegal order. For a logical judgement and substantiation, the judge should guide
with rules not from himself but with those existing independently from the out-
side and with absolutely objective sources.

The absolute majority of researchers consider that the statute enjoys a do-
minant position herein even though it is not able to individually provide for

[ —
17 (Gény, Méthode de interprétation et source en droit priceé positif, Paris, 1899)



314 Clausula rebus sic stantibus, Dynamics and Statics in Law

every case. The statue is merely an initiative of a competent authority providing
for the trend and general guidance for what to do and how it should be done.

The meaning of guidance should not be overwhelming as in the case of
prevailing doctrine. Statutes always speak generally and do not take account of
innumerable clauses which we have to fill through other ways and means. The
prevailing doctrine for the solution of this problem required the true will of a
legislator as much as it can be achieved by the well-known techniques of the
interpretation of legal provisions.

23. According to Gény, the main methodological mistake is hidden exactly here-
in. The statute itself as an authoritative guidance is the conclusion of a competent
government which is the supreme source of all statutes and laws — of the nature of
subjects, the “nature des choses,” according to which a substantive legal system is
another arrangement — with the supreme nature of subjects consisting of rational
principles and having a stable moral meaning. With an absolute impartiality bin-
ding for a legislator, it is binding for the judge, as well where the gaps of substantive
sources force them to create the law themselves. To define the nature of these
subjects, the judge needs to have a broad background of knowiedge and perform
tremendous intellectual work in each particular case. Besides analysing the facts,
like a legislator, he must carefully analyse the essence of the social events he is
facing and identify the interests and the statutes on their probable harmony. The
work is extremely difficult but there is support for the judge as appears in tradition
and authority; that is court practice and jurisprudence.’”

24. Lambert, another researcher in this field, believes that one should base him-
self upon comparative law, not natural law, for the method of interpretation of a
statute and base himself also on the laws of modern cultural states in equal soci-
al and economic conditions. In this respect, it is important to study related legal
systems which will show the creators of national law the opportunities which, in
other countries, regulate one and the same legal problem. The most useful exam-
ples from within these opportunities will be received naturally and cause a general
internationalisation of law. In this way, an international general civil code could be
developed which could become a common and impartial source of development of
any national law through either legislature or interpretation. 17¢

25, Saleilles criticises natural law and believes that the judge will be left with
only pure subjective judgment and individual opinions about justice and morality
in search of a solution. It would be wilful, and we should be afraid of wilful inter-
pretation of a statute, if judges base their decision upon their own opinions about

177. (Gény, Méthode de interprétation et source en droit priceé positif, 1899, 290)
178 (| ambert, La Function du Droit Civil Comparé, Paris, 1903, 178)
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justice, morality and religion. In this case, we will have a judge who is an agent of
social anarchy.

The free interpretation and wide authority that we require from judges is
permissible only if it can give some objective grounds for such interpretation.

Imperative elements that a judge must use and seek should necessarily ha-
ve an objective reality independent from the subjective cognition of those who
use it. Such objective elements, in the opinion of Saleilles, could be sought by
purely positive ways in the following three fields: legislative analogy, public le-
gal awareness and comparative law.'”®

26. Legislative analogy tries to find the basis for judicial evolution by estab-
lishing the legislator’s true or possible will. Comparative jurisprudence is also
of great importance. One and the same legal ideas originate almost similarly
amongst all peoples being on equal economic and social development ievels. The-
se ideas might not be as sophisticated and established in one nation as they would
be in another. By taking the foreign legislation into consideration, the judge would
merely supplement the ideas of its own domestic legislation.

The third and most important guide for judges should be the public legat con-
science. Social life is permanently evolving and social conditions are changing and,
simultaneously, so do the views of those who are especially interested in maintai-
ning the status quo. Ideas do their work and nothing, even the interests conflicting
with them, can stop their movement. Gradually, the attempts of compromise and
tolerance appear, even by masters of the situation, or dissatisfaction will result.
This is how a new legal conscience originates and establishes itself and where the
role of the judge first appears. There are those who are ready to compromise and
those who oppose new ideas, merely following the lead of others, even amongst
the objectors of the future system. The noble and social role of a judge should be to
seize this opportunity, to realise that the conditions have matured for changes and
to initiate these matured changes (consiliateur social).

The judge will convert what was the ideal of the minority into an ultimate cus-
tom with such careful attempts helping to adapt new social conditions to life wit-
hout radical transformation and turning the law, in the hands of a judge, into an
instrument of social progress. 1°

27. The German, Rudolf Stammler, joined the dispute regarding role of jud-
ge's lawmaking activity. According to him, the doctrine of judicial margin of
appreciation shall not mean purely personal and subjective appreciation. The
law applies to its subordinates, it strives to stipulate their behaviour within the
well-known order of coexistence, it seeks how to make an individual’s behavi-

our dependant on a third person’s potential decisions based on his subjective,
175 (Saeilles, De la Declaration de Volonte, 1919, 109)
18. (saleilles, De la Declaration de Volonte, 1919, 286)
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discretionary opinion. Would it mean the same as the famous Arab proverb:
“A Christian will understand the Islamic law on the way back from the court”.
Would it mean to require the subordinates “to behave the way the judge wo-
uld later decide appropriate?” (Stammler, Die Lehre von dem richtigen Rechte,
1902, 161).

Stammler, unlike another French scholar, also tried to pave a new, personal
way with his guide being the idea of law of equity. Law is nothing else but an at-
tempt to regulate coexistence according to a social ideal. This social ideal was a
supreme source and a determinant of the work of both a legislator and a judge
and he should draw the norms for his decision from this reality. A social ideal
can only be a society where each person is considered an end in himself with
a society characterised as a community of free willed persons or Gemeinschaft
der freiwollenden Menschen.

28. The dispute was coloured by the involvement of Ehrlich who believed
that a judge’s discretionary lawmaking (Rechtsfindung) is inevitable and even
theoretically absolutely legitimate. The proverbial Achilles’ heel of this questi-
on is to ask where the guarantees are that this discretionary iawmaking would not
turn into self-will and judicial anarchy or judicial tyranny. Ehrlich’s answer to this is
brief and laconic: there are none and cannot be any other guarantees of justice but
a judge’s personality. Since the centre of gravity of jurisdiction has been artificially
moved to legislature, it became possible to popularise the opinion that a judge is
required to have the degree of intellectuality and moral power which greatly exce-
ed the normal level for the fulfilment of his judicial tasks. Not everyone succeeded
in achieving this level or showing in practice the ability to comprehend the most
difficult paragraphs. The principles of instances and that of collectivity totally des-
troy the individuality.'®!

Personality has always left a mark on the judiciary and at all times was influen-
ced by contemporary social, political and cuitural movements. The only point is not
to regard this fact as wrong _even unavoidable _but that we should welcome and
try to understand that the person who happened to have this role should deserve
it. The problem of free lawmaking, then, is the problem not of substantive law but
the problem of selection of judges; that is, of a judicial system which should ensure
to open the way to strong persons.'%

29. There are two types of interpretation; namely, interpretation pare les princi-
pes and interpretation les precedents. The first, the traditional method of interpre-
tation, originated where the legal opinion emerged from Roman law. It reflects the
idea of the supremacy of the statute and derives from its will and principles which

18 (Ehrlich, Freie Rechtsfindung und freie Rechtswissenschaft, 1903, 125)
1@ (Ehrlich, Freie Rechtsfindung und freie Rechtswissenschaft, 1903, 30)
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ultimately facilitates a stagnation of law and day-by-day increases the gap between
the law and contemporary needs.

After some time, of course, the outdated statute can be annulled or amended
by a new legislative act and the outdated code can be revised. In this way, however,
legal development will not proceed consistently and in a stable manner but will be
marked with periodic jumps and certain obstacles within. '®

The second type is the free method of interpretation which greatly appreciates
the continuity of social evolution directly as it constantly affects daily life. Herein,
courts will find better and quicker methods to meet the needs of legal life, they will
relieve and accelerate the process of legal development and become the factor of
social progress. In this regard, Roman law has made a chilling effect on the legal de-
velopment of continental Europe whose legislature always falls behind.

Over-certainty and firmness of law often becomes the source of unfair decisi-
ons. Even Plato compared the statute to a stubborn man not allowing anyone to ask
him something or to have anything done against him. '™

30. The most vivid denial of all the objections of a judge’s lawmaking role is the
Anglo-Saxon system of legal sources where we see the absolutely perfect organi-
sation of law and full legal welfare. This system significantly differs from the conti-
nental system where the main source of law is not the statute but common law
which is customary law with a completely different essence. The main source
of law is the rules formulated by court practice. The first characteristic of Anglo-
Saxon law, then, is its casuistic nature, the second is what a judge acquires in
this regard and the third is the auxiliary role of the statute because the law and
order exists independently from and without the statute.

The law system applicable in continental Europe, as a consequence, is not
the only system known to contemporary law and order. The continental system
is the direct outcome of the past and of worshipping the statute which was the
result of absolutism, on one hand, and of revolution, on the other. It can be
said, perhaps, that this system is not at all an integral part of a modern rule-
of-law state. The law aims at strengthening social conditions but it needs room
for dynamics and for something irrational in order to make for a strong law
system. Such can be the static formulas of dynamics and rationalistic formulas
of something irrational. The principle clausula rebus sic stantibus is one of such
formulas of dynamics in the law system.

31. Since the statute is the main source of law, it provokes a strengthening
of case-law positions because legislature needs to be modernised and a stable
application of law established.

-’__—
183 (Lambert, La Function du Droit Civil Comparé, Paris, 1903, 812)
184 (Plato, Politicus, 294)
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We should forget the belief about a perfect legislature. The pace of legislati-
ve drafting can never catch up with the pace of organically changing life. In such
a situation, nothing else remains but to expand a judge’s role and to accept this
role which belongs to him but which had been strongly rejected and covered
with all kinds of methods for a very long time.

The founder of the psychological school of law, Leon Petrazycki, has an ori-
ginal view of the role of court practice in the law system. Court practice should
sometimes, and necessarily so, acquire the meaning of normative fact in the
human mind. In other words, there are legal feelings, including legal duties and
rights, by making a reference that such is the court practice and that this is for-
merly how courts had “always” decided the relevant issues or, as well, that this
is how the Supreme Court had defined many issues. A special type of positive
law, then, appears which cannot be found in court decisions but in the minds
of those who feel these decisions as imperative-attributive ideas through nor-
mative facts. In other words, it is where the contemporary science of law does
not look for justice.'®

32. The Russian scholar, Muromtsev, and the German, Bulov, named the
idea of compliance of all court decisions with statutes as purely fiction from
where the crisis of a doctrine of statute as of main source of law begins as early
as 1880. A judge formulates and applies the law, not demonstrated as a statute
but existing in the society, and the appropriateness of his decision in this case
does not at all mean the compliance of the decision with the statute.

Law and order is nothing without an intelligent, observable, eager judge.
So said Ramph. This doctrine replaced the other doctrine regarding a judge’s
passive role and artistically expressed by Bacon who stated: “Optima Lex qude
minimum judici relinquit; Optimus judex, qui minimum sibi” or “That taw is the
best which leaves the least discretion to the judge. He is the best judge who
relies as little as possible on his own discretion”,

Law and statute are not equivalent notions and it is not right to think of law
as an abstract statute which adopts mathematically accurate decisions for all
predictable occasions. Law is an actual living element of justice as understood
and implemented by people in a particular period of time. Justice is directly
linked with a specific life and morality with a judge’s decision having to demon-
strate the moral and legal conscientiousness of that period.

33. If A took a ten-year loan from B, we can ask the question whether or not
it is necessary for the court to make reference to the relevant articles of the
Civil Code in order to adopt a decision in favour of B to be repaid by A. Even if

185 (petrazycki, Common Law Theory in View of Moral Theory (in Russian), 1910, Vol.
2, 334)
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the statute had iacked such a rule, the decision would still be made in this way
with the judge having to acknowledge the legal relationship between A and B
in spite of how hard he might try to make his argument one way or another. it
does not matter whether or not he makes reference to particular civil law rules.

Reinach has established a special theory on the certainty and clarity of legal
truth as serving as grounds for civil law. In other words, it is necessary to deve-
lop the system of the certainty of legal truths independently from any positive
rules.1%6

34. According to Krabbe, the essence of positive rules becomes obvious not
otherwise and no later than in the process of their application. Every statute
becomes exposed through commentary and explanation which might derive
from an absolutely different basis. Often, even if the statute is available in a
written text, objective law is as clarified for the parties as in the case of general
unwritten rule.'®’

Krabbe’s argumentation, however, that the essence of legal rules becomes
obvious only in the process of their application, is questionable. Such an under-
standing is wrong and entirely denies the principles of legal certainty and pre-
dictability which, clearly, are very important. The idea forgets that legal entities
shall predict the requirements of legal rules which are their own rights and ba-
sis of their liability. When signing a contract, for example, parties preliminarily
analyse their own positions. Some legal relationships might exhaust themsel-
ves without arriving before the court at all. The prospects of “judge-made law”
do not at all mean the predictability of legal rules and elimination of their fir-
mness. By specifying and supplementing the general rules of statute case-law,
its elements are strengthened even more.

35. Many different types of legal positivism have been established throug-
hout the two thousand year history of the notion of law. Only the key elements
of this notion could be summarised here. The general thesis of all theories of
positivistic law states that there is no necessary link between the law and mo-
ral. “Law” herein means positive law and moral is what is traditionally called a
“natural law,” “reasonable law” or “justice.” Consequently, a positivistic the-
sis could be that any subject matter, even clearly conflicting the fundamental
principles of justice, may become law. The postulate, which corresponds this
thesis, is that on the basis of the accuracy of linguistic terms, there should be
a distinction between the law as it exists and the law as it should have been.
The positivistic notion of law is limited to law as it exists. In other words, the
applicable law, whereas material correctness of a rule or set of rules as an ele-

186 (Reinach, Die apriorische Grundlagen des biirgerlichen Rechts, Berlin, 1914, 254)
187 (Krabbe, Die moderne Staatsidee, Hague, 1923, 43)
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ment of definition, is taken out of context. The positivist theories use two main
elements for the definition of the notion of law: firstly, there is authoritarian
legitimacy and, secondly, the social effectiveness of a rule or system of rules.

In debates against the positivistic notion of law, the argument of injustice,
about the rules and system of rules which are so unjust that their legal validity
and legal character must be denied, is the one most used. From the history of
legal philosophy, this argument is renown in its various forms such as, for exam-
ple, the argument of tyranny and lex corupta. Its topicality in modern times is
thanks to recent totalitarian dictatorships, especially distortions of law occur-
ring in the German “Third Reich.” Consequently, it could be called the argument
of distortion or totalitarianism.

Pursuant to the formula of Gustav Radbruch, the conflict between positive
law and justice is solved the following way: positive law, especially the state
statute, takes priority even if its contents are unjust “unless the conflict of the
statute with justice reaches to the point of unbearability that the statute as “an
unjust law” denies justice” (Radbruch, Rechtsphilosophie, Heidelberg, 1973,
339-350). Radbruch takes the criteria of justice from the traditions of human
and civil rights and, first of all, from the principle of equality.

According to Kriele, the necessary link between legal obligation and moral
obligation is that the implementation of positive law is an obligation if the law
generally and principally takes account of morality.?®®

36. The German Federal Supreme Court and the Federal Constitutional Co-
urt have used the Radbruchian formula in many fundamental decisions. The
decision of Federal Court of 1968, for example, on citizenship regarding validity
of law, namely the legal character of No 11 enactment of the Statute on Citizen-
ship of 25 November 1941, under which the immigrant Jews on racial grounds
were deprived of German citizenship. The 1-3 thesis of motivational part of this
decision is as follows:

1) The rules of national-socialist “law” might be refused the legal validity if
they contradict the fundamental principles of justice so clearly that judge who
should have applied them or who wanted to acknowledge their legal consequ-
ence, deems them as injustice and not as law;

2) The debate about justice in the 11th enactment has become so unbea-
rable that it should have been deemed null and void from the beginning.

3) Injustice once legalised, clearly violating the fundamental principles of
law, will never become law because it was applied or protected.

37. Ralf Dreier, a contemporary researcher of the notion of law, states: “I ba-
se on thesis that dogmatics of law is the discipline primarily oriented on judges

8 (Kriele, Recht und praktische Vernunft, 1979, Kap. 5}
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and consequently theory of law must develop a notion of law oriented prima-
rily on judges”.*®®

Every judge has a more or less clear notion of the law. The task of the theory
of law is to understand and examine this notion of law. For a judge, law is a set
of rules according to which he decides cases. It means that a judge’s legal noti-
on is not empirical but a normative one. It stipulates criteria that a judge uses
to identify the rules as such which, in the legal system that the judge follows,
are applied legally and, consequently, are legally binding. At the same time, the
judge is not aware of a distinction between the law as it exists and the one as
it should be. In other words, the notion of law in a judge’s understanding is the
legally applicable legal notion which, for judges as well as for all lawyers, in ge-
neral lies in legal validity. As Kelzen said, “specific availability of rule,” “existing
law,” “positive law” and “legally valid law” are synonyms in legal terms.

Positivistic strategy states that the judge is authorised for moral self-asses-
sment in unclear situations of positive law. The strategy of principles says that
even in this field, at least in a broader sense, the judge is limited to legally ap-
plicable principles. It is interesting to see how the values and goals should be
named on which the judges are oriented; that is, moral or law. The theory of
principles confirms that and how the legal substantiation is possible even in the
heaviest cases.

It is opposed by “the theory of valuating order” which requires the incre-
asing scope of a judge’s self assessment and adaptation of legal structures to
them. The key argument used against the theory of “valuating order” states
that the flexibility of law related with this theory will lead to the deprivation of
the principle of rule of law and state independence and movement of over-aut-
horisation to the courts in the system of the separation of powers.

Finally, Dreier tries to find a golden mean and constructs the notion of law
by integrating the elements of authoritarian legitimacy, social effectiveness and
ethics into one system.

Law is the combination of rules belonging to the system of rules organised
on the state level or between states because it is socially effective, wholly and
fully, and expresses the minimum of ethical justification or justifiability as well
as the set of rules laid down in accordance with the order of this system beca-
use they themselves express the minimum of social effectiveness and chances
of effectiveness and ethical justification and or the minimum of justifiability
(Reiner, Notion of Law, Samartali 1995, 1-2).

38. The elements of Dreier’s notion, in our opinion, are more clearly con-
tained in the common law. English Law by the resource of considering its so-

——————————

189 (This postulate deserves a similar comment to that expressed about Krabbe,
G.G.)
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cial effectiveness, its adaptation to changed circumstances and legal rules in
the light of moral and law, exceeds the system of continental law. The English
system compensates for the problem of legitimacy and predictability of law by
other factors instead of the statute. Specific cases do not differ from statutes in
terms of their firmness and even by the periods of application. Consequently,
the process of merging successful elements of these two main legal systems is
on going today.

The issue of a judge’s role and interpretation of statutes, as well as a major
part of legal policy issues, does not allow for the one common and final solution
for all times and all peoples. The solution of a problem always depends on spe-
cific conditions of circumstances. The more or less active role of a judge requi-
res the availability of certain conditions. These include, namely, special training
of judges leading to the uniform approach to solution of problems in practice
and the establishment of legal traditions and a high level of legal culture in the
country which ultimately lead the approximation of common legal conscious-
ness to the level of the legal consciousness of a judge.

As law historians observe, if such conditions are lacking, the statute’s claim
of monopoly in legislative activity finds useful conditions. Although the statute
does not manage to take the position of the only source of law, the judge’s role
in such cases is significantly modest and the statute is supplemented mainly
by orders and customs of administration rather than judge’s legislative acti-
vity. Even in such cases, however, and in general understanding, it will never
be possible to turn a judge into a passive instrument of a lawmaker without a
legislative role.
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PUBLIC LAW, PRIVATE LAW AND
COURT PRACTICE

1. Background

In all countries of the Romano-Germanic legal family, jurisprudence divides the fi-
elds of law into two major systems: public law and private law. Theorists often raise the
question of the criteria and idea of such a division. According to Rene David the practice
“grown” at the history lessons has not doubted its importance. Public and private laws
was differentiated by Roman law but its only purpose was to take public law from the
judicial field and pass it to laymen. Throughout many centuries the European continent
recognised only private law as law in general. The courts established and recognised
by states could carry out their activities or settle disputes impartially only in the field
of private law. There was no doubt that public interests and the interests of private in-
dividuals are not the same and can not be weighed in the same balance. From today’s
standpoint it is hard to imagine how a state can not obey the law.

In practice there was raised a question — how to do in order to make judges to
settle the dispute between the state and private person impartially and indepen-
dently?

The Natural Law School broke the taboo laid on public law. Under its influence
it was declared that the relations between the governor and those who are gover-
ned, administration and private persons should be regulated by the law and courts
should be arranged in a way to enable them to adopt decisions in the name of the
state and at the same time be sufficiently independent of it.

Unlike Romano-Germanic law, Common law does not classify the legal sys-
tem into public and private fields. Its explanation is found in the historical deve-
lopment of English law. Common law, as distinct from local customs, emerged
as the law common to all England. It had not existed until 1066 when justice
was rendered by the assemblies of free men, called County or Hundred Courts,
by applying only local customary law. Within the scope of ecclesiastic jurisdic-
tion the Canon law common to all Christianity was applied. The creation of
Common law, an English law truly common to the whole of England, was to be
the exclusive work of the royal courts of justice. At the beginning, royal courts
had no general jurisdiction, so without en largement of its jurisdiction it was im-
possible to establish common law. On the other hand, the king tried to fortify his
influence and extend judicial power and so royal jurisdiction was enlarging and by
the end of Middle Ages became overpowering. All other courts practically lost me-
aning. Unlike on the Continent, the scope of royal jurisdiction was extended not
by bringing the local or County courts (which adjudicated private disputes) up to
its level. The royal courts in England enlarged their jurisdiction by developing the
basic idea that their intervention was justified in the interests of the crown and the
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kingdom. Due to this reason all cases submitted to royal courts were deemed as
public law disputes. In the end they acquired full jurisdiction. Courts adjudicating
the private law disputes gradually disappeared, and with them the idea of private
law disappeared in England.'*®

The French conception of autonomy of administrative law is often considered to
be opposed to the Anglo-Saxon conception, according to which administration and its
representatives are subjected to the rules of common law. Dicey, a ciassical scholar of
English law explains this in general by the major principle of the English system. This is
the idea of dominance of law, which means that everyone irrespective of title and sta-
tus is subject to ordinary law applied by ordinary courts. Any preferential and special
treatment of a certain class, even of public officials, contradicts equality before the law
and obedience of one law. In Britain every official from the prime minister to tax col-
lector is subject to the same liability as an ordinary citizen. The idea of dominance of
law means that one law applies to the whole nation. Consequently, the French le droit
administratif is unclear for an Englishman. In France, like other continental countries,
state officials are subject not to common law but administrative law applied by admi-
nistrative institutions!** However today such a contrast is not that rough and the trend
of separation of administrative elements is apparent in English law too.

2. Modern Meaning of Separation of Public and Private Laws

Georgian law like Romano-Germanic law is divided into public (jus publi-
cum) and private {jus privatum or jus civile) law-order. Public law comprises
constitutional, international, administrative and criminal laws as well as cus-
toms, taxation and procedure legislation. Traditionally civil and company law
fell within the scope of private law. Today such a division has retained its prac-
tical importance for the classification of legal facts and the identification of the
course of justice.

Private law disputes are adjudicated under civil proceedings on an adver-
sarial basis.

Public law disputes are adjudicated under administrative proceedings and
with inquisitional elements.

An administrative body has a special authority precisely prescribed by the
law whereas natural persons and legal persons of private law are entitled to
carry out any action not forbidden by the law. An administrative body is boun-
ded by the principle of observing legitimacy and state interests; the principle
of autonomy of will provided for by private law does not apply to it. Due to this
fundamental distinction, legal persons of pubtlic law can not be treated like pri-

190 pavid, Major Legal Systems in the World Today, Tbilisi, 1993, 213, 'Dicey, Basics of
English Constitutional Law, Moscow, 1907, 33.
191pjcey, Basics of English Constitutional Law, Moscow, 1907, 33.
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vate persons under a common civil law regime. Thus it becomes necessary to
introduce special regime for the activity of legal persons of public law.

Administrative law is the law regulating the activity of administration.
According to prevailing viewpoint administrative law exists as far as the set of
these rules differ, in their essence, from the rules applied in the relations bet-
ween private persons. It is a fact that only private law can not cover the activity
of an administrative body and the related scope of relations. Thus, special laws
are found necessary. These include the necessity to define an administrative
body, regulate its prerogatives, which are held only by the legal persons of pub-
lic law, define the rules on public procurement and licensing. However, it might
also happen that private law becomes a rule in administrative relations where-
as special laws are an exception.

It could be said that in regulating public and private law relations Georgian
law also keeps such balance. Pursuant to Article 1 Il of the Administrative Pro-
cedure Code of Georgia unless the Code stipulates otherwise, the provisions
of the Civil Procedure Code are applied in administrative proceedings. it is also
common to apply substantive rules of civil law and several institutions in admi-
nistrative relations.

Thus, according to popular opinion, administrative legal regulation in general is
not essentially something different but the set of exceptions in the regulation of le-
gal relations by private law. Nevertheless, due to numerous fundamental principles
and distinctions it could be concluded that administrative law is a specific branch
that is different from civil law. Administrative activity applies the means of “private
management” leading to the application of the rules cf private law. in practice pri-
vate management is one of the types of implementation of administrative activity.
Administrative law comprises two fields: public and private law (i.e. a set of rules
of private law applied in public governance and which plays an auxiliary role in the
performance of a public task by the administration).

The 1958 French Constitution established the presumption according to
which any public activity bears an administrative character, unless there is
another regime (legislative, judicial) applicable to the type of activity concer-
ned. Consequently an administrative regime is a special regime regulating the
activity of the state and public legal persons.

Governance is the set of actions by the state and public legal entities, which
due to numerous specifications belong to the administrative regime.

Administrative law is the common law of public governance. The provision abo-
ut autonomy of administrative law in France was first distinctly formulated in the
1873 famous decision on the Blanko case. Although this decision meant only the
rules concerning the administration’s liability, its wordings were applied to adminis-

“trative law in general:

“Liability imposed on the state for the damage caused to private persons by the

employees of public service can not be regulated by the rules of the Civil Code re-
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gulating the relationships between private persons...”

Similarly the rules of the Civil Code on transactions can not be applied to ad-
ministrative contracts. The fundamental provision according to which “contracts
concluded lawfully take up the place of the laws for the persons concluding them”
is not applied to administrative contracts, which vice versa could be unilaterally
changed by the administration. The legal regime of the property being the part of
administration’s public sector is based upon specific principles (inalienability, im-
partibility) fundamentafly different from the Civil Code rules regulating ownership.
An administrative body is not authorised to gift or otherwise dispose of property
in a discretionary manner, or to enjoy contractual autonomy. The whole theory of
executive decisions is unique and has no analogy in the private law.

The full autonomy of administrative law has many opponents. The administrati-
ve law judge Valine raises a doubt about the meaning of administrative law. When
an administrative law judge adjudicates in a dispute, the application of the rules of
private law codes and laws is more multilateral than administrative law itself: thus
the traditional understanding of the autonomy of administrative law, which is “ab-
solutely” different from private law, becomes arguable.

Vedel opposes this view. According to him the administrative regime — the com-
mon law regime of public governance — comprises the following key principles.

The first principle of separation of administrative and civil courts identifies the
scope of issues, which do not fall within the jurisdiction of a general civil court but
of the administrative law court;

The second principle concerns the specific regime of administrative acts. On the
one hand, the administration is entitled to adopt executive decisions i.e. to issue
normative acts leading to legal consequences without the consent of private per-
sons to whom they impose obligations. On the other hand, the administration has
special prerogatives in concluding contracts subject to the administrative regime."

Thus administrative-law relations by nature fundamentally differ from pri-
vate-law relations. The rules of private law do not always cover administrative-
law relations and it is impossible to regulate them without special administrati-
ve legislation and procedures.

To differentiate between administrative and civil contracts the French court
practice elaborated two criteria: “objectives of public service” and “terms of
contract going beyond the framework of common law”. The existence of one of
these criteria is enough to deem contract as the public-law contract. Terms not
falling within the framework of common law are the clauses of the contract,
which in their nature are different and can not be introduced in a similar civil-
law-contract, such as the right to the unilateral termination of a contract, the
right to give instructions etc. The inclusion of such clauses may not be prohibi-
ted under civil rules but generally they are not met in private contracts.

The establishment of such an approach is observed in Georgian court practi-

192y/edel, Administrative Law of France, Moscow, 1985, 205.
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ce. The Georgian Gas Transportation Company brought an action to the Panel of
the Civil, Entrepreneurial and Bankruptcy Cases of Thilisi District Court against the
Georgian Wholesale Electricity Market (GWEM) claiming payment of arrears and
compensation of damages caused by a breach of the contract. The Court Panel
considered the admissibility of the case and found that it fell within the jurisdiction
of the administrative court. Although GWEM is a legal person of private law, it is
granted with such authorities that are related only to the activity of administrative
bodies. For example, GWEM gives instructions which dispatch licensees are obliged
to fulfil; licensees and members of GWEM seek its consent on direct contracts and
supply information about such contracts according to the established rule. The Di-
rector General of GWEM within his competence issues individual legal acts and car-
ries out control over their enforcement. The Court Panel considered that the rule
of similar accountability is familiar only to the administrative proceeding and thus
the relationship between GWEM and licensees or direct customers can not be of a
private law nature because the relationship is based on the principle of voluntarism
and equality of parties. This decision is even more significant because it established
in practice the approach under which a legal person of private law may carry out
public law authorities. This increases the crisis of classification of tegal relations ac-
cording to the criteria of subjects.

Another case from Thilisi District Court practice proves this. Mamatsashvili
brought an action to Kareli Regional Court against the Property Management De-
partment and Education Department of Kareli. He claimed the restoration of ow-
nership right on a dwelling space. The regional court dismissed the claim and it
was appealed at Tbilisi District Court’s Chamber of Civil, Entrepreneurial and Ban-
kruptcy Cases. Due to the involvement of administrative bodies in the case, the Civil
Chamber categorised the case as administrative and under jurisdiction transferred
it to the Administrative Chamber. The Administrative Chamber did not agree with
the Civil Chamber’s finding that “recognition of an individual as an owner of state
property is the object of administrative dispute”, referring to the argument that it
did not derive from administrative legislation. The recognition of ownership right
on a house is a dispute originating from the civil-law-relation which derives not
from administrative legislation but from the ownership institution under the Civil
Code. Consequently, although administrative bodies are defendants in the case,
according to the finding of the Administrative Chamber, this circumstance does not
change the civil nature of the dispute.

3. Conflict of Civil and Administrative Laws

Article 1 of the Civil Code of Georgia defines the scope of application of civil
law — it “regulates property, family and personal relations of a private nature,
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based on the equality of persons”. Pursuant to Article 8 | of the Civil Code, “any
natural or legal person may be a subject of private law relations. This rule ap-
plies to both entrepreneurial and non-entrepreneurial persons of Georgia or of
other countries”.

“Private law relations between state bodies and legal persons of public law,
on the one hand, and other persons on the other hand, shall likewise be regula-
ted by civil laws unless these relations, in the interests of the state or the public,
are to be regulated by public law” (Article 8 Il of the Civil Code).

Pursuant to Article 7 of the Civil Code “an object of private legal relations
may be a material or non-material good, of property or non-property value,
which has not been excluded from (commercial] circulation by law”. According
to Article 10 | “the exercise of civil rights shall not depend upon political rights
regulated by the Constitution or by other laws of public law”.

“Participants in a civil relation may exercise any action not prohibited by
law, including any action not directly foreseen by law” (Articie 10 Il of the Civil
Code).

As for the scope of application of the administrative law, pursuant to Article
2 | of the Administrative Procedures Code, a common court shall hear disputes
arising from legal relations that are regulated by administrative legislation.

Pursuant to Article 2 Il of the Administrative Procedure Code of Georgia the
subject of an administrative dispute may be in conformity of an administrative
act with Georgian legislation; conclusion or performance of an administrative
transaction; and the obligation of administrative body relating to compensati-
on of damage, issuance of administrative act, or taking any other action.

Under Article 2 1 a of the General Administrative Code an administrative
body is any state or local self-government body or agency and any other natu-
ral or legal person that exercises public-law authority in accordance with law.

An administrative act is an individual legal act issued by an administrative
body pursuant to law (Article 2 | d of the General Administrative Code).

The notion of administrative transaction has raised quite a serious dispute. Co-
urt practice can not be deemed well-defined with regard to the issue whether for
the definition of administrative transaction, the nature of transaction is decisive,
contents of legal relation or status of subjects parties to the transaction. As for
Article 2 | g of the General Administrative Code of Georgia an administrative tran-
saction means “a civil-law-contract concluded between an administrative body and
a natural or legal person or another administrative agency”.

Georgian legislation is characterised by a conflict of laws with regard to the
separation of public and private law relations. The Civil Code includes the general
clause that it regulates relations of a private nature based on equality of persons
no matter who are the parties to these relations. The cornerstone of civil law is the
nature of the relationship. it must be based on equality and of private nature.

One of the authors of the Civil Code Djorbenadze notes that “property relations
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of private law nature is based on the principle of equality of rights of parties, which
means the existence of horizontal commodity-money relations and provides for le-
gal equality between the subjects of civil circulation, their property independence,
taking of initiative by them, non-interference of other persons in their activity. This
makes the civil property relation different from property relations based on taxati-
on, financial and administrative subordination to which this Code does not apply”.'”

The authors of the General Administrative Code are of the opposite opinion.
According to the Code an administrative transaction is a civil or any other transac-
tion to which an administrative body is a party despite the counterpart’s identity
and status. All transactions concluded by an administrative body are deemed as
administrative transactions but the name does not mean that only administrative
law rules should be applied to such transactions. The state participates in civil law
relations as a subject of civil law. In these relations it is equal with another party
(even if the other party is a natural person) and it may not be treated preferenti-
ally. However, as per the new administrative legistation, if an administrative body
concludes a transaction, any dispute arising with regard to this transaction must be
adjudicated by the court in accordance with the rules of administrative law."™

Pursuant to the administrative legislation civil law transactions concluded
by an administrative body or with an administrative body are the public law
relations i.e. the nature of legal relations is not distinctive, but the status of
subjects participating in the relations is. Under the Civil Code a civil transaction
concluded by a ministry is a private law relation whereas under the Adminis-
trative Code the same dispute is of a public law nature due to the involvement
of a public law body in it. Such conflicts of law are directly reflected in court
practice. The following provides examples.

The Chief Treasury Department of the Ministry of Defence of Georgia bro-
ught an action against the joint-stock company “Kurort Aveji” claiming com-
pensation of damages caused by the non-performance of the contract of ma-
nufacture and supply of furniture. The first-instance court satisfied the claim,
which was appealed by the defendant at the Thilisi District Court’s Chamber of
Civil, Entrepreneurial and Bankruptcy Cases. After considering its admissibllity,
the Chamber transferred it to the Appellate Chamber of Administrative Law
and Taxation Cases. The Civil Chamber substantiated its decision with the argu-
ment that according to the administrative legislation, the object of administra-
tive dispute is the conclusion or performance of an administrative transaction.
Since the object of the dispute in the case concerned was originated from the
transaction concluded between an administrative body and a legal person of

193pjorbenadze in: Akhvlediani/Chanturia/Djorbenadze/Zoidze (eds.), Commentary to
the Civil Code of Georgia, Book I, Thilisi, 1999, 29. 'Adeishvill in: Adeishvili/Winter/Kitos-
hvili (eds.), Commentary to the General Administrative Code of Georgia, Tbilisi, 2002,
16, 178.

134 Commentary to the General Administrative Code of Georgla, Thilisi, 2002, 16, 178.
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private law, the Civil Chamber considered that it fell within the jurisdiction of
the Administrative Chamber;

The Civil Chamber’s decision with regard to some other cases is similar. For
instance the local government (Gamgeoba) of Saburtalo District brought a cla-
im to the Saburtalo Regional Court and claimed to declare A. and G. Marda-
novs’ right on the apartment dwelling space lost. After satisfying the claim the
Mardanovs’ right on the disputed apartment was declared lost. They appealed
at the Thilisi District Court’s Chamber for Civil, Entrepreneurial and Bankruptcy
Cases. The Civil Chamber considered the transaction concluded between the
citizen and local government on the allocation of dwelling apartment as an ad-
ministrative transaction and subject to administrative law;

An oral agreement was concluded between the Georgian Academy of Sci-
ences and the joint-stock company “AES Telasi” according to which AES Telasi
supplied the Academy with electricity and the Academy paid for the consu-
med electricity. The Academy of Sciences brought an action against AES Telast
claiming to declare a 29 January 2002 Decree of AES Telasi about payment of
consumed electricity by the Academy. The Regional Court dismissed the cla-
im, which was appealed at the Thilisi District Court. The Chamber of Adminis-
trative and Taxation Cases categorised the dispute as a civil relationship and
transferred it for consideration to the Chamber of Civil, Entrepreneurial and
Bankruptcy Cases of the same Court. In its turn, the Civil Chamber objected to
the Administrative Chamber’s decision and transferred the case to the Supre-
me Court to resolve the dispute on jurisdiction. The Civil Chamber’s argument
was that it did not agree with the Administrative Chamber in deeming the dis-
pute as a civil relationship due to following circumstances. Since the Academy
of Sciences is a budgetary organisation and a legal person of public law, the
agreement concluded by it with a natural or legal person is an administrative
transaction and thus the dispute should be adjudicated under administrative
proceedings at the administrative court.

The Supreme Court of Georgia makes decisions on these disputes between
civil and administrative courts. However court practice can not be seen as al-
ready formed. For illustration we would like to offer one of the best examples
from the court practice:

The State Property Management Department brought an action against the
cooperative “Nobati” and claimed the nullification of the court’s registration
of the enterprise and return of state property transferred to the enterprise to
the Hothouse Farming Union. A regional court found the claim ill-founded and
dismissed it. The Chamber of Civil, Entrepreneurial and Bankruptcy Cases of
Tbilisi District Court repealed the decision of the Regional Court and a new de-
cision satisfied the claim of the Property Management Department. In its turn
the Cooperative “Nobati” appealed this decision at the Supreme Court, which
repealed the decision and returned the case for consideration to the Appellate
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Chamber of Administrative and Taxation Cases under jurisdiction. In its turn the
Administrative Chamber objected that the dispute was an administrative law
relationship and returned the case to the Supreme Court to resolve the dispute
on jurisdiction by referring to the following grounds. The Administrative Cham-
ber did not share the opinion that since an administrative agency was involved
in the case the dispute should be deemed as administrative and thus it sho-
uld be resolved under the administrative rule. According to the Administrative
Procedure Code, an administrative court shall adjudicate disputes arising from
administrative legislation i.e. administrative legislation shall be the grounds for
origination of this relationship. According to the Administrative Chamber, the
legislator referred to legal relations, i.e. the Iégislation from which arise these
relations, as a criterion for splitting of the jurisdiction between the courts and
this element makes the dispute attributable to the category of administrative
cases, which initially excludes classification of disputes according to the sub-
jects. The provision stipulating that if a party is an administrative body then the
case shall be deemed as administrative, is incompatible with the administrative
legislation itself. The Administrative Chamber noted that the Civil Procedure
Code, when defining civil cases bases itself upon legal relations and does not
provide for attributing the dispute to the civil category according to the sub-
ject. Namely pursuant to Article 11 1 a of the Civil Procedure Code, the court
adjudicates “the disputes between citizens, citizens and legal persons as well
as between legal persons arising from civil, family, labour, estate, utilisation of
natural resources and environment protection relations” in accordance with
the rule prescribed by the civil procedure legislation.

In particular the object of dispute in the case concerned were two claims:
the nullification of the regional court decision on registration of the enterprise,
which was adopted on the basis of the Law on Entrepreneurs and bore the na-
ture of civil law and the return of property by the cooperative, which was also
an institution of civil law and thus regulated by Articles 155-169 of the Civil Co-
de. Consequently, this second part of dispute also originated from civil legislati-
on. The cooperative had got the property not on the basis of an administrative
act or transaction but on the bases of the decision of the general meeting of
the Hothouse Farming Union.

Since in practical terms it is necessary to differentiate between public and pri-
vate law, it is also important to set criteria for a differentiation of legal relations
the application of which allows the proper classification of public and private re-
lations in practice. This problem has a long history and in legal theory, at various
times distinct criteria and theories of differentiation have existed. For the solution
of this problem in France a special body, the Tribunal of Conflicts, was set up. The
Tribunal of Conflicts is staffed on parity basis. It is chaired by the Minister of Justice.
The Cassation Court appoints three members to participate in the Tribunal’s sessi-
ons, for the same purpose three representatives are delegated from the Council of
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State (body adjudicating administrative cases). Appointed judges elect two more
members. A conflict regarding jurisdiction is positive when administrative authority
takes a disputable case from the jurisdiction of general courts under the pretence
that it falls within the jurisdiction of an administrative court. In its turn a civil court is
not entitled to take a case from administrative jurisdiction and subject it to its com-
petence. A conflict regarding jurisdiction is negative when a civil court attributes a
case to an administrative jurisdiction but an administrative court vice versa attribu-
tes it to the civil court’s jurisdiction. The Tribunal of Conflicts adopts final decisions
concerning jurisdiction.

4. Classical Theories of Differentiation between Public and Private Law

The cornerstone of the theory of interests lies in the direction of interests
of legal relations and their consequences. Public law comprises legal rules ser-
ving the public interests whereas private law serves individual interests. This
approach was established in the statement of the Roman lawyer Ulpian (170-
228): publicum jus est quod ad statum rei Romanae spectat, privatum quod ad
singulorum utilitatem.

A radical differentiation of private and public interests is impossible and
that is why this theory of differentiation does not allow for a precise classifi-
cation of legal relations. First of all a majority of legal rules and relations en-
visage both public and private interests. In addition, public interest is not only
the number of private interests. In such a case public interest is for example a
synthesis of interests of producers of alcoholic beverages and the victims of al-
coholism. On the other hand, it would also be a self-deceit to think that public
interest has nothing to do with individuals or groups, which make up a society.

This error serves as a basis of certain administrative action. When one talks
about traffic service interests, railway service or in general administration’s in-
terests, the state does not notice that this interest makes no sense unless living
people or their successors benefit from it in the end.

According to Vedel, even the interest of homeland in the end becomes the
interest of contemporary French people or their successors. Such a realistic
opinion of public benefit does not diminish but increases and proves that sac-
rificing of individual or private interest for the sake of a public interest is not a
mystification but only a victim sacrificed by a man for the sake of another man!®®

Moreover, if only the material aspect of public activity is taken into account, it
means that any activity which serves lawful collective requirements be it a bakery
or music concert, would be a public service. That is why later material aspect was
supplemented by an organic (formal) aspect — public service became the activity of
public legal person.

155 yedel, Administrative Law of France, Moscow, 1985, 213.
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The cornerstone for the theory of subordination is the nature of the relationship
between the parties. Public law is characterised by subordination of parties of this rela-
tionship whereas private law — by the equality of the parties. Thus, obligatory unilateral
regulation (law, administrative act) of legal relations is typical for public law, while in
private law it is the contract. This theory was greatly supported by court practice. Ho-
wever, it has not turned out to be a perfect criterion for classification of legal relations.
When performing its mission, contemporary public law broadly applies contracts and
transactions, which on the one hand is of private law nature. At present even a special
trend has originated — private law in the field of public governance. Even in criminal
procedure, the imperative nature of which is distinguishable among public law fields,
there are a number of rules and institutions oriented on the parties’ will, such as pri-
vate criminal prosecution. Criminal proceedings on crimes provided for by Articles 120,
125 and 148 of the Georgian Criminal Code can only be brought upon aggrieved party’s
complaint but proceedings should be terminated in case an aggrieved party reconciles
with the accused. A new draft of the Georgian Criminal Procedure Code goes even far-
ther and introduces a new institution into public law, which is called plea bargaining. If
a prosecutor and accused person’s defender agree that the accused will cooperate with
the prosecution and plead guilty and the prosecutor deems that a reduction of charge is
justified in exchange for cooperation, the prosecutor has the right to refuse indictment
and instead submit to the court a petition on issuance of the warrant of punishment.
Punishment imposed on the accused person by the warrant of punishment shall not
be more than two thirds of the penalty stipulated by the criminal law for this offence.
Imperative rules are applied in private law as well. They determine the rights and obli-
gations independently from the parties of a legal relationship.

After the theory of subordination, the theory of subjects (persons) was ac-
knowledged. According to this theory, the basis of classification of legal relati-
ons is the status of the subjects involved. If the state or other public law person
participates in a legal relation we are dealing with public law. If the parties
are private law persons or if in the legal relations the state acts not as a public
authority but as a private person, then we are dealing with private law. This
theory was modified in German law and a special law theory was developed
according to which together with the involvement of public faw persons, the
relations should require the regulation under public law. Georgian administra-
tive law is based on this special law theory with one peculiarity. The question
of how much the involvement of administrative body in a legal transaction re-
quires special administrative regulation was not made the subject matter of
assessment, based upon the special power of an administrative bady. An admi-
nistrative body needs to conclude any transaction only for the purpose of the
implementation of a public task, as an optional, auxiliary means of fulfilment of
this main task. As a result, according to this theory all transactions, even private
ones, concluded by the subjects with special limited capacity are administrati-
ve transactions. The authors of the Georgian administrative law chose a rather
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simple way of differentiation between public and private laws. They tried to
exclude evaluating elements. This formula in the end looks as follows. A civil
transaction concluded by the administrative body is an administrative transac-
tion because the administrative body is limited to a special capacity and applies
it only for one purpose — the fulfilment of its mission. Otherwise it could not
have concluded a contract because the principle of autonomy of will does not
apply. However, we can not avoid investigation of the nature of public and pri-
vate legal relations because, besides administrative transactions under the ad-
ministrative court’s jurisdiction, disputes arise from administrative legislation.
In practice there is the issue of whether to prefer an administrative character
of a dispute or a procedural regime of regulation. Tbilisi District Court resolved
the case in favour of the latter.

Odzelashvili claimed to be a victim of political repressions and applied to
the administrative court. He based his claim upon the Law of Georgia on the
Declaration of Citizens of Georgia as Victims of Political Repression and on So-
cial Protection of the Repressed. Since the plaintiff claimed the confirmation
of a fact and thus the claim was not directed to a particular person and the
case did not have the nature of a dispute, the administrative court deemed
it as falling within civil jurisdiction. An uncontested trial is provided for by the
civil procedure legislation and does not comply with the specificity of adminis-
trative procedure. Under administrative proceedings disputable relations are
adjudicated, which implies adversary proceedings. Although the law on Dec-
laration as Victims of Political Repression is administrative, the specific regime
of regulation of this relationship is provided for by civil procedure legislation.
Thus, the administrative court deemed that the institution of an uncontested
trial is new for administrative procedure and incompatible with the nature of
administrative dispute.

Most analysts deem material aspect as the criterion of differentiation bet-
ween public and private law relations. The distinction between public and pri-
vate law lies in the substance itself, in the essence of regulated relations. Pro-
perty-related relationship is the field of civil law. Other analysts think that the
criterion of differentiation is a type of judicial remedy. Public law is defended
by the state’s initiative under administrative or criminal proceedings. Civil law is
defended by a private person’s initiative under civil proceedings.

5. The Differentiation between Civil and Administrative Laws According
to the Object of Regulation

Most civil law specialists believe that the object of civil law is property-related
relations —~ ownership relations based on the will of parties. Other analysts argue
that the fields of law (civil and administrative laws) are differentiated mainly ac-
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cording to the objects of regulation. Civil law regulates property-related relations
of persons (natural and legal persons), which is based on the equality of parties.
However, property-related relations where one party is administratively subordi-
nated to the other, as well as tax and budget-related relations are not regulated by
civil law.

The equal status of the subjects of civil legal relations means that they act as
independent persons who are not subordinated to each other in terms of service or
otherwise. Parties to civil law relations are equal.

Thus civil law is distinct from other fields of law not only according to the sub-
ject but the method of legal regulation as well. The content of the method of legal
regulation contains four units: legal personality reflected in a general legal status of
parties; legal facts; the content of legal relations and legal sanctions.

In civil law the first unit means the equality of parties reflected in property-dis-
posal independence of parties. Legal facts (second unit) in civil law mean the parti-
es’ voluntary actions aimed at the creation of a legal relation. The specific character
of the content of a civil legal relation (third unit) covers the principle of disposition.
A contract is not only a legal fact but a sub-normative instrument for the regulati-
on of the parties’ action. Finally, the fourth unit is the peculiarity of legal forms for
ensuring civil legal relations. This mainly bears not a repressive but restorative cha-
racter (in terms of restoration of aggrieved party’s property status). The element of
parties’ equality is stilt the leading specific aspect of the method!*® When assessing
the method of legal regulation and the character of legal relations, giving priority to
the first one in the classification of legal relations is groundless.

In the view of Genkin, the existence of administrative subordination does not
exclude contractual relations between superior and inferior bodies, if they are fi-
nancially independent and have a legal personality. In these relations these bodies
are equal to each other and bear property liability for the performance of their
duties.”’

The nature of legal relations alone is not a cornerstone of classification, be-
cause property relations or the relations based on the will of parties are regu-
lated both by civil and administrative law, in particular the relations where one
party is administratively subordinated to another. For instance, in credit-related
relations with business organisations, the state bank defines the sequence of
operations, carries out control over credit relations due to administrative power,
and becomes the party of administrative legal relations. It is easy to distinguish
from these relations the case when the state bank appears in a tegal transaction as
an equal party with a customer.'®®
196 p|ekseev, Law, Alphabet, Theory, Practice, Moscow, 2002, 180.
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The content of legal relations does not itself define the form of legal regulation.
Fields of law are classified according to three criteria: object, method and functions
fulfilled by each field of law.

Administrative legal relations originate on the basis of unilateral acts - a de-
cision of an administrative body, taken within the limits of its public authority. In
addition an administrative body adopts a decision on the basis of the law and with
due account of another party’s lawful interests. In administrative relations an admi-
nistrative body always subjects its decision to another body or individual. The latter
is obliged to comply with the adopted decision. Thus, administrative legal relations
always become the area of power and subordination.

In Joffe’s view the authoritative essence of administrative legal relations lies in
the peculiarity that a decision to issue a particular administrative act and to create
administrative legal relations under this act is taken by one party’s will 1%

Civit law is characterised by the voluntary nature of the creation of a legal relation.
This is an important feature for the differentiation of private and public law. “If an ob-
ligation originates from another’s order it is public law whereas private law obligations
originate from the self-obedience of an obliged person” (Gustav Radbruch), “Public law
can not be replaced by the contracts between private persons” (Justinian Digests).

A pensioner’s right to a pension, a school-leaver’s right to be enrolled in
university; the right of a mother to many children to receive allowances does
not mean that an interested party has the right to participate in taking relevant
decisions. Taking such decisions is the competence of state administrations.
The equality of parties in civil legal relations is revealed not only in the circum-
stance that relations are regulated by dispositive rules i.e. parties at their dis-
cretion set any term of contract. For instance if parties can not alter statutes of
limitation, provisions on quality of thing, it is clear that the imperative nature
of rules can not affect the legal equality of parties because neither by mutual
agreement nor indeed unilaterally can they alter the terms stipulated by the
imperative rules. This means that neither party can prescribe anything to the
other. This proves the parties’ legal equality in the legal relation concerned.

6. Administrative Law — Law Made Mainly by Judges

The criteria to differentiate competences of public and private laws vary in ev-
ery country and cause many disputes. Since legislation can not comprehensively
define the precise criteria of differentiation, many matters are solved by court prac-
tice. Even in France, which is a traditional country of Romano-Germanic legal sys-
tem, and which acknowledges a law and other written rules as a main source of
law, case law has played a decisive role in the establishment and development of
administrative law.

193 Joffe, Soviet Civil Law, Moscow, 1963, Vol. |, 210.



Administrative Law — Law Made Mainly by Judges 337

Administrative law is not codified (even in France administrative code - collec-
tion of laws and decrees unified according to the object of regulation — does not
exist). Moreover administrative law for the most part does not have a legislative
character. Consequently, many important rules of administrative law have been de-
fined by judges. There is no doubt that the role of case law is great in other fields
of continental law. Law can not be both so general and precise as to suit every case
and to limit the judge’s role to a mechanical application on a particular case. A judge
interprets the iaw (often vague or contradicting) and he has to apply it in situations,
which were not envisaged by the lawmaker and fill the gaps. All this depends on a
particular judge’s attitude. Generally a successful solution of a problem becomes a
precedent for the resolution of similar cases.

Initially the French Civil Cassation Court elaborated an approach under which
jurisdiction of civil courts was a general rule, whereas jurisdiction of administrative
courts was an exception. This approach was not shared by the Council of State. This
body believed that there were disputable administrative cases deserving full, and
not exceptional, adjudication under administrative jurisdiction.

The Council of State formulated the concept of state-debtor as one of the cri-
teria to differentiate between civil and administrative cases. The Council rejected
the civil courts’ right to charge the state with payment of any sum of money wha-
tever the origination of the debt. This was based on the principle under which only
the legistative branch may, at its discretion, dispose state means and resources. In
terms of public finances, it meant that the rules of private law could not have been
used against the state.

Other criterion of differentiation, the concept of acte d’autorite was less suc-
cessful in court practice. It is based upon the difference between authoritative and
management acts. Among administrative acts should be distinguished acts invol-
ving the application of public authority (authoritative acts) and acts not involving
this element (management acts). The first does not fall within the jurisdiction of the
civil court whereas the second type does.

The third criterion is the concept of public governance (gestion publique). In so-
me areas (management of private sector of administration, contracts under private
law) the administration applies the same methods of activity as do private persons.
This is why the rules of differentiation between administrative and civil law are not
applied in private management. In other areas public governance takes place and
thus the rules of differentiation between administrative and civil law apply to dis-
putes arising from public governance. This criterion had been primarily supported
by the civil courts until the Tribunal of Conflicts adopted its famous decision on
Blanko’s case in 1873.

A child Agnes Blanko was injured by the wagon between the two buildings of
a tobacco factory in the city of Bordeaux. The civil court under the ruling on the
conflict of jurisdictions transferred the case to the Tribunal of Conflicts to decide
whether the action brought by the aggrieved party’s father on compensation of
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damage fell within the administrative or civil court’s jurisdiction. The Tribunal of
Conflicts decided in favour of the administrative court’s jurisdiction. This decision
caused a revolution. The Tribunal based its decision not on the famous criterion of
state-debtor but another criterion. The decision first of all ruled that the source of
damage was the activity of public service and on these grounds preference should
be granted to administrative jurisdiction. The idea of the decision was that liability
for damage caused by public services was the object of regulation not by the rules
of the civil code regulating relations between private persons but by other indepen-
dent rules. Thus, the decision gave birth to a new criterion of jurisdiction “public
service” and strengthened the autonomy of administrative law and administrative
judges towards private law. Many authors believe that this was a revolution in court
practice, which replaced all the old criteria. Criterion of public service later became
broadly recognised and served as the basis of the general theory of French admi-
nistrative law.

Pursuant to fundamental thesis of the school of public service administrative
law is explicated by means of the concept of public service. Consequently it is ne-
cessary to discuss what public service is; why it dominates in administrative law
overall and how it creates the criterion of jurisdiction.

Public service is “an institution representing the public interest and its purpose
is to meet the collective requirements of society” (Rolane). According to a second
definition “public service is any activity of public collective the aim of which is to
meet the requirements bearing public interest. Thus, public service has three cha-
racters: activity or action; carried out by public collective; aims at meeting the pub-
lic interests”.®

Administrative law is the law of “public services”. This idea serves as basis
for all its rules. What is most important, public service provides the criteria for
administrative court jurisdiction. It adjudicates all disputes arising from public
service activities, while all the disputes arising from other activities of adminis-
tration are adjudicated by civil court, for instance, in cases when it manages
its private sector or concludes contracts not directly related to public service.

With regard to this last point court practice supports the views of the school
of public service. The following three decisions from French case law confirm
this:

The Terre case deals with a dispute raised in relation to the decision of the
Department of Loire of the General Council, which paid 0.25 Francs as a bonus
for killing one certain kind of snake. Hunting turned out to be so profitable that
the Department’s budget soon was exhausted. The department refused pay-
ment of some bonuses. In addition there was a suspicion concerning the certifi-
cates issued by the Mayors to hunters. One of the hunters named Terre applied
to the Council of State and claimed payments from the department. The dispu-
te was caused by the question of jurisdiction. The question concerned whether

299 \wedel, Administrative Law of France, Moscow, 1985, 218.
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criterion of public service is applicable to the activity of local authorities and
whether the General Council has really established the public service for killing
of snakes. The Council of State in the form of a governmental commission posi-
tively responded to both questions. So it was recognised that on the one hand
criterion of public service is a common criterion applicable to all disputes even
with regard to the activity of local collectives and on the other hand for the es-
tablishment of public service, it is not obligatory to create the corpus of public
servants. It could be reflected only in the collective’s action aimed at meeting
the requirements having public interest.

The Tribunal of Conflicts applied public service criterion to the activity of
local collective when in one of its cases it decided that the claim on a depar-
tment’s liability to compensate damages caused by the fleeing of mentally
diseased persons from the house for mentally disordered persons of the De-
partment should be transferred for adjudication to the administrative court be-
cause this claim concerned the operation of the department’s public service.

Due to nationalisation legislation a number of industrial and commercial
public enterprises (public law legal persons with industrial and commercial fun-
ctions) were growing. They operated under conditions analogous to private en-
terprises, aimed at the same objectives and did not enjoy the prerogatives of
public authority. Court practice subjected their activity to the civil courts’ juris-
diction. This caused a distance between public service criterion and legal prac-
tice. Since it was extremely difficult to determine where the concept of public
service began and where it ended and since any activity bearing public interest
could have been deemed as a public service, if the administration had more or
less full control thereon or helped it. The concept of “public service” became so
comprehensive that it lost legal interest.

Due to the crisis of criteria of jurisdiction the administrative court and Tribu-
nal of Conflicts applied the new wordings “public law relations” or “private law
relations” and the formula on “public law rules” and “private law rules”. The
jurisdiction of administrative court is obligatory where the disputable relation
falls within public law and requires regulation by public law rules.

In addition the concept of “public service” was not familiar in French con-
stitutional law. Basing administrative law on this concept caused a disparity
between administrative law and constitutional law. To this end all efforts were
focused on setting such a criterion of jurisdiction that would be based on the
constitution. Proceeding from the principle of separation of powers, executive
authority is an independent branch from judicial authority and its activity is
subjected to administrative jurisdiction. Disputes arising from the activity of
executive authority while applying public law methods fall within the jurisdic-
tion of the administrative court. Grounds of dispute should be the acts and
actions of public authority.

In French court practice claims against private persons are not subjected to ad-
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ministrative courts. A private person’s claim against another private person does
not concern any public activity. The same applies to an administration’s claim aga-
inst a private person because the source of dispute is not administrative but a priva-
te person’s activity. The principle of administrative and civil jurisdiction should not
be violated even in the case of an adjudication of a counter-claim. For example, if a -
private person's car runs into an administration car, the administrative judge is en-
titled to adopt decision on the claim for compensation of damages filed by a private
person. However, he can not adopt a decision on a counter-claim for compensation
for damages filed by the administration against a private person. The administra-
tive judge has the jurisdiction over claims filed against legal persons of public law.

7. Compulsory Public Mission of Administrative Law

Administrative law aims at regulating relations in the field of public adminis-
tration (administratio). The importance of this task is strengthened by the role
of administration in contemporary public life. The field of public administrati-
on covers the provision of public order and security, protection of public he-
alth, provision of education, the promotion of economic welfare of citizens etc.
From other forms of human activity public administration differs by its compul-
sory public mission.

Public administration acquires functions necessary for the cohabitation of
the society to be fulfilled independently from the will of individual members of
society. Thus, in terms of its objectives, public administration’s deep and aut-
horitative interference in the individuals’ life is substantiated and justified from
the beginning.

We contact with public servants exercising public administration nearly at
every step. When mailing a letter or telegram we enter in a relationship with
the administration, when using a subway we also make certain relations with
the city transport service, which in its turn fulfils the functions of public admi-
nistration. Even when we just walk in the streets we become linked to the chain
of relations built up based on public administration. A city’s special services
equip the streets for common use, police regulates traffic rules and even if we
do not want to have any relationship with the government at ali, we still have
to recognise the realism of the relationship with the government.

8. Government — an Irreplaceable Party of Public Relations

Since an individual has an inevitable relation in the management field with
the government we can not deny the need to regulate these relations. Proce-
eding from such a need we are never free in the choice of a partner in public
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relations. In exercising our private interests we are able to choose the person
with whom we would like to make property-related or private non-property re-
lation {choice of wife or husband, rental of apartment with this or that landlord,
purchase of goods of our choice etc.).

Public administration functions are implemented by certain officials gathered
in a certain state institution. Every official and institution has its official competence
on certain affairs and within a certain territory. Consequently, wherever we are we
acquire irreplaceable partners in the form of local government and public instituti-
ons. As for the central governmental bodies applying their authority over a certain
category of affairs within the entire territory of the state, these institutions become
irreplaceable partners for the country’s entire population. Certainly central and lo-
cal governments, officials appointed and elected are changed from time to time.
However, while they occupy their positions a citizen can not make a choice among
them in the way that he can choose partners in private relations.

In addition, the difference between public and private law lies in the charac-
ter of public-law and private-law relations. In public law relations, one party is
always a state in the form of its bodies and public servants. The characteristic
of public law relations is its imperative nature. Parties of public-law relations
define the scope of their rights and obligations not independently by mutual
agreement but by involuntarily entering into public-law relations, they become
obliged to obey the pre-determined rules of the game. The nature of public-law
relations is totally predetermined by the will of the state. The will of separa-
te individuals of these relations does not participate in the determination of
the relations. Its participation is theoretically possible in the form of the go-
vernment’s source. The initiative in public-law relations belongs to the state,
which unilaterally by dictating and ordering regulates the relations. Relations
where parties determine the scope of their rights and obligations based on mu-
tual agreement and consensus are of a private-law character.

9. Jus cogens and Jus dispositivum

Legal rules regulating legal relations may be imperative or dispositive. Impe-
rative rules (jus cogens) precisely define the content of legal relations and leave
no space to its parties to define it. So-called dispositive rules (jus dispositivum)
grant public or private persons with more or less freedom of determination of
their relations. The principle of public law is that what is not permitted by the
law is prohibited. Whereas the principle of private law is that what is not pro-
hibited is permitted. The state’s role in public and in private law is different. In
public law a state appears as an emperor granted with unlimited power where-
as in private law it appears just as a drowsy night guard. According to Kant pri-
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vate law is the law according to which obligation and compulsion are based not
upon the law but upon justice and human freedom to be a master of oneself.

Private-law relations are in contrast to public-law relations and are built
on the theories of will and interests. The subject of such relations possesses
a will — use power at his discretion, in his interests. An owner has the right
to sell his own thing, change it, throw it away or destroy it at his own discre-
tion. A creditor guided with his interests has the right to require payment
of a debt but he may also acquit the debtor of a debt or mitigate the con-
ditions of debt. The element of duty i.e. the obligations retains dominant
significance in public-law relations. It is characterised with the primary role
of legal obligations and not with person’s right to enjoy his status at his dis-
cretion in his interests. Thus, public law is the law of obligations and private
law - law of rights.

Imperative rules in private law are met in the form of exception (e.g. family
law). The “supremacy of will” is incompatible in imperative rules. By its nature
these rules exclude the freedom of discretion of a competent person. If neces-
sary it limits the subjective right to the legal obligations.

The provision of Article 10 Il of the Georgian Civil Code reflects the “supre-
macy of will” of the subjects of private law - “participants in a civil relation may
exercise any action not prohibited by law including any action not directly fore-
seen by law”, Transactions and contracts, basic institutes of civil law, are based
on “the supremacy of will”. Pursuant to Article 50 “transaction is a unilateral,
bilateral or multilateral declaration of will aimed at creating, changing or termi-
nating of legal relations”. Pursuant to Article 52 “in interpreting the declaration
of will, the will shall be ascertained as a result of reasonable deliberation and
not only from the literal meaning of its wording”. In addition “supremacy of
will” is reflected in the principle of freedom of contract.

Persons of private law may freely conclude contracts and determine the
contents of this contract within the framework of the law. They can conclu-
de contracts not foreseen by the law but they shall not contradict the law. If,
for the protection of essential interests of society or individual the validity of
contract depends on the state’s permission, then it should be regulated by a
separate law.

Article 19| of the Swiss Act on the Law of Obligations points out: “there may
be determined any content of the contract within the framewaork of the law”.
Article 1134 of the French Civil Code states the well-known wording “lawful
contract is the law for its parties”.

By what reason does modern law order recognise the obligatory nature of
private persons’ contracts and secures their performance under court procee-
dings? According to Zweigert and K6tz there are numerous opinions concerning
this doctrine but the following two are basic. The major task of the law order is
to provide and secure an individual’s freedom and self-determination. Indepen-
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dently from the influence of the state or other governmental body, everyone
should enjoy the freedom of action. An individual should be allowed to make
his relations with others at his own discretion and not according to pre-deter-
mined mandatory provisions. He is free in achievement of goals that he consi-
ders lawful provided other’s similar freedom is not violated.

The Georgian Civil Code admits the application of imperative rules in private
law from this view. Pursuant to Article 10 Ill “imperative rules of civil law pro-
tect the freedom of others from the abuse of rights. Actions that contravene
these rules shall be invalid, except when the law explicitly defines other effects.
Individual interventions through administrative acts shall be prohibited unless
these acts are applied on the grounds of a specific law.”

Thus, the state should take account of individual freedom and assign the
right to determine independently the conditions of his living. For an individual
this means not only freedom of religion, expression, private property, commer-
ce and business, but also freedom of contract to enter into relations with a per-
son of his choice. The content of this relationship, basically, should remain as a
prerogative of the parties to the contract and depend on the decision of each
of them and on their joint consent.

The idea of contract is that the agreed terms are mandatory to the parties
because each of them voluntarily confirms to the other that they should be
considered proper. Freedom of contracts as an expression of individual’s au-
tonomy is historically closely linked with the so-called “theory of autenomy of
will”. Pursuant to this theory, recognition and fulfilment of contractual obligati-
ons is based upon the identification that parties to the contract have “volunta-
rily wished” to assume their obligations.

The theoretical basis of the second opinion is utilitarianism. Supporters of this
doctrine are interested in the question of the functioning and optimisation of go-
vernment bodies in society, and the efficiency of decisions adopted by them. The
following example proves this. An owner values his property at 500 Marks and as a
rule is ready to sell it for 600 Marks. Certainly it will only happen if he finds a buyer
who values this thing at 600 or more Marks and thus is ready to pay this sum to buy
it. If such buyer is found he, as a smart person who cares about his interests, will
conclude a contract on the purchase of this thing for 600 Marks.”*

10. Public Law - System of Legal Centralisation

A comparative analysis of public-law and private-law relations illustrates
the contrast between these two different types of law orders. Although the law
generally aims at the regulation of relations between individuals, the methods

-
201 7vejgert/Kétz, Introduction to the Comparative Law In the Field of Private Law (in
Georgian), Tbllisi, 2000, Vol. 1, 13.
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and mechanisms of such regulation differ significantly. In one area relations are
regulated by orders from the single centre such as the state government. The
latter stipulates for each person its legal place, its rights and duties before the
state as a whole and before other individuals.

According to Pokrovsky the major difference between private and public
laws is observed in the methods applied. Only a state may issue ordinances
defining the status of separate individuals in this field of relations and no
private will, no private agreement can change this status (Roman lawyers
believed that — publikum jus pactis privatorum mutari non potest). Regula-
ting all these relations on its initiative and at its own will the state gover-
nment can not admit any other will or anyone else’s initiative in this field.
Consequently, the rules from the state have an unconditional mandatory
nature (jus cogens). At the same time the rights granted by it have a man-
datory nature. They should be exercised because otherwise the obligations
related to these rights will not be fulfilled.

A typical and the illustrative example of such method of legal regulation is how
state defence is organised. Here everything is related with the single governing cen-
tre, which is the only one to issue rules defining the life of the whole and status of
each individual. These rules define whether the person concerned is subject to mi-
litary service or not; if yes it will allocate him in the ranks of the army, determine his
status as of an ordinary or officer in this or that regiment etc. No private agreement
may change any line in this position. | can not substitute you at work, exchange le-
gions with you or take officer’s status for myself. Everything here is subject to one
governing centre and everything is centralised.

This method of legal centralisation is the essence of public law. What is cle-
arly and directly observable in the area of military law is the general characte-
ristic of all fields of public law.

11. Private Law - System of Legal Decentralisation

The law applies different methods in the fields falling within the category of
private law. In this case, the state principally refrains from direct and authoritati-
ve regulation of relations. Here it treats itself not as the only governing centre but
grants such regulation to other small centres deemed as independent social units
as subjects of law. Such subjects of law are mostly individuals — human beings or va-
rious artificial unions — corporations or institutions, l.e. legal persons. Each of these
small centres is presumed to carry its own will and initiative and they themselves
regulate bilateral relations between each other. The state does not define these re-
lations under its own will. It enjoys the status of protecting what is determined by
others. It does not order a private person to be an owner, heir or get married. Ever-
ything depends on the private person or persons. However, the state will protect
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the relations established. If it defines anything as a general rule then it will apply
only to cases where private persons have not defined it on their own initiative, in
other words only for filling a gap. For instance, if there is no testament the state de-
fines the sequence of intestate succession. For this reason the rules of private law,
as a general rule, bear not a mandatory but only a subsidiary, supplementary cha-
racter and may be cancelled and altered by private definitions (jus dispositivum).
Consequently, civil rights (rules) are rights and not obligations. A person to whom
they belong is entitled to use or not to use them. The non-exercise of rights does
not mean any violation of law.

If public law is the system of legal centralisation of relations, civil law is the sys-
temn of legal decentralisation. In its essence it comprises many self-defining centres
for its existence. If public law is the system of subordination, civil law is the system
of coordination. If the first one is the field of power and subordination the second
one is the field of freedom and private initiative.”

12. Examples of Public and Private Law

The division into public and private law is not only classificatory but also con-
ceptual. It concerns the basics of law, its place and role in people’s life and its defi-
ning values. Two examples bear this out.

The first concerns taxation relations and their legal regulation. The payment of
taxes is the obligation for persons owning property. The obligation to pay tax, the
amount of tax and terms of its payment are stipulated by law. Relations in the field
of tax payment are of imperative nature. Whether the taxpayer wishes to pay the
taxes or whether the tax inspection wishes to set allowances for this or that taxpa-
yer does not have any legal meaning. When a person owns property that is subject
to taxation, the duty of tax payment originates automatically, “in compliance with
the law”, Moreover, taxpayers, individuals or organisations should not have any im-
pact on the terms of payment of taxes. They do not have this right (in addition,
agreement on this matter with the employee of tax inspection is an unlawful action
followed by legal liability of guilty persons). The application of allowances — partial
payment or exemption from taxes is available only based on the law and the deci-
sion of a competent official.

The second example is when an individual purchases an apartment. Legal
relations in this field are principally different from taxation relations. Even if
an individual purchases an apartment from a municipal state organisation, the
latter appears in the form of a private person who does not enjoy any privile-
ges over separate individuals. For this reason the relationship on the sale of
the apartment develops, so to say, on an equa! basis and good will, only with
parties’ agreement and also at the will of a purchaser - the citizen. In addition,

202pgkrovsky, Basic Problems of Civil Law, Moscow, 2002, 77.
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the seller and buyer of an apartment define by mutual agreement the terms
of obligations including price, sequence of payment, sanctions for non-perfor-
mance of obligations etc.

In addition there is another essential element. A contract, including all its
terms, concluded at parties’ will and in their interests, which is defined by the
buyer and seller, becomes a legally binding document. In legal terms it is almost
as binding as the law.

Pursuant to the civil code, a seller’s obligation to transfer immovable property
to a buyer is deemed fulfilled upon transfer of this property, unless otherwise pres-
cribed by the law. (Such rules are called dispositive. The legal rule applies if the
parties have not agreed thereon and here the agreement between private persons
will turn out to be even “stronger” than the law).**?

13. Conclusions

Each theory discussed, despite certain shortcomings, has rational roots be-
cause of which the following general conclusion can be drawn. The basis of pri-
vate law is a legal order under which an individual is entitled to independently,
autonomously, at his own free will, without state authority define the legally
important conditions of his action. State authorities, however paradoxical it
may sound, are obliged to recognise and under constraint support this decision
and ensure the resolution of every disputable matter by an independent court.

The basis of public law is different. In general, it is the order of “power-su-
bordination”. The order under which a person having a power is authorised to
define unilaterally and directly another person’s action and consequently the
whole system of authoritative-repressive bodies is obliged, under constraint, to
ensure full and precise realisation of government orders and instructions. All
other persons are obliged to obey it unconditionally. The content of public law
is reflected in the formula: legal obligations + legal liability; private law: sub-
jective rights + legal guarantees. To make it even specific a legal relation is ad-
ministrative (i.e. by its nature it is essentially different from civil law relations)
when an administrative agency is the party to this relation on the one hand and
on the other implements a pubic law function. The implementation of a public
law function takes place when an administrative agency carries out an action
foreseen and regulated by administrative legislation.

Administrative law unlike other fields of law comprises the elements of codi-
fication and precedence simultaneously. It is especially difficult to formulate the
rules on jurisdiction. This process is in a constant dynamic. Consequently, when
defining civil and administrative laws, their scopes of application and making diffe-
rentiation between them, the theory and practice become closely linked.

203 plekseev, Private Law, Moscow, 2002, 8.
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