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RESUME

Book of la Chkheidze “Issue of Evidence Admissibility
at Criminal Law Procecdings”

The work “Issue of Evidence Admissibility at Criminal Law
Proceedings” deals with number of issues actual for evidential law, on
the basis of analysis of which admissibility is explained as a special
attribute characterizing the evidence. It is determining factor of the
evidence capacity during the criminal proceedings. In order to acquire
such a feature the information shall meet certain criteria.

In the monograph it is explicitly said that admissibility of infor-
mation is conditioned by the procedure form. It is clear that procedure
form puts obtaining and collection of information in the strict legal
framework. But this does not make any impediments to the process
of admissibility, vice versa. When we touched upon the significance
of compliance with the procedure form, it was obvious that it:

> nsures reliability and accuracy of information;

» nsures legality and fairness of the criminal proceedings;

> nsures high level of credit of the sociely towards judicial
authorities;

> roms corresponding methods amd ways for fast and efficient
execution of the admissibility process;

> Creates legal guarantees for protection of human rights during
the criminal proceedings.

As a result of research we may conclude that by violation of
procedure form all the above mentioned legal guarantees vanish. The
evidential information is left as a bare fact, substantiation of which
is actually impossible.

During consideration of the issue we saw that problems related
to the admissibility of evidence are of different kind. They are ass-
coiated with:
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1. issue of human rights protection;

2. applying of the operative and investigation information at
criminal procecdings;

3. definition of persons circle responsible for the evidence pro-
duction process;

4. resolution of the evidence admissibilty issue at the jury
trial;

5. usage of technical facilities in the evidence production pro-
cess;

6. Rule of evidence admissibility asymmetry;

7. Theory of “Fruit of the poison tree”.

We have discussed the above problems to the possible extent,
and to summarize we may say that:

1. The issue of human rights protection is frequent in practice.
The criminal proceedings are invetiably followed by the coercive ac-
tions, that result in restriction of different rights. But application of
such actions should be conditioned by the necessity and have factual
grounds.

In accordance with the principle of competitiveness the parties of
criminal proceedings enjoy equal treatment. But the issue of admis-
sibility as an evidence of the information produced by the defense
raises certain questions. It is doubtless that in the evidence produc-
tion process the leading role shall be given to the duly authorized
person. This is conditioned by his legal status. Of course, only an
official person may take decisions having legal force. Actions taken
by the person who is not duly authorized by the officials shall have
no legal results. It is not admissible that the accused or his advocate
enjoy the powers of an investigator or prosecutor during a prejudicial
inquiry. If the information obtained by the defense is recognized as
an evidence without verification and evaluation, thus the legislation
will refuse legitimate and objective justice. At the same time, proce-
drural standing of evidences, verification and evaluation should not
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be performed only at the court. The criminal proceedings is a single
whole process consisting of separate stages. Each stage of the proccss
should promote to efficient and fast execution of the further stage.
That is why during cognizance, as well as at prejudicial inquiry, the
rule of execution of each procedural action must be precisely pre-
scribed. These rules at cach stage of legal proceedings should strictly
followed. Whereas, at separate stages of the proceedings the issue
of evidence admissibility shall be resolved by the person producer
of the process. That is why we do not agrec with the approach of the
new Criminal Procedures Code to this issue.

2. The right of confrontation is important for the accused, of
which, at present, the accused is deprived. The accused should always
have the right to confront the person, accusing him in the offence.
This fo the accused person was one more mcans for defending own
position. In addition, confrontation, as one of the forms of defence,
enabled to avoid conflicting facts between the testimonies. With the
purpose the investigator shall have the possibility of simultaneous
interrogation of two persons between whcich there’s a substantial
conflict. Confrontation is a specific tactical method of interrogation,
that indeed facilitates to revclation of a falsc testimony. Therefore the
Code should return to this procedural action, that will simplify resolu-
tion of admissibility issue of one of the conflicting testimonies.

3. Today discussion of human rights. establishment of demo-
cratic principles is very popular. But talking of the human rights will
remain idle, when there is no possibility of realization of these rights.
In any legal relationship, parties should enjoy full capacities. The ac-
cused or any other party of the criminal proceedings should alwyas
have a status of subject. The person should never become an object
of legal relations. But when we face the issue of envolvement of the
investigation activity in the criminal proceedings, the protection of
human rights is also exposed to the real threat.

Comparative analysis of criminal proceedings and investigation
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activities brought forward the radically different features of these
two legal fields.

Though, investigation activity is an activity rcgulated by the
legislation, but it does not represent a legal realationship. Investiga-
tion activity is performed unilaterally, in most cases secretly. Object
of the investigation activity is a person towards which this activity is
dirccted. Resulting from the mentioned, it seems reasonable to leave
these two legal directions as an independent legal fields. This would
increase their efficiency and universally recognized principles would
evade the threat.

Depending on the contents of criminal proceedings legal relation-
ship, we consider it reasonable to perform conspirative arrangements
beyond these relations. Improper is the tendency of mixing these
two totally diffierent fields. That is why, the investigation activities
should not incorporated in criminal proceedings. Providing for the
secret investigation actions in the Code of Procedures shall signifi-
cantly increase the of inquisitive investigative elements. Would be
preferable, if such kind of evidence as any audio-video records is
abolished. Therefore the proper practice shall be established, and the
audio-video record after relevant examination and evaluation will be
attached to the case not as an evidence, but as a document.

4. One more problem posed by the unprecedented reforms is
resolution of the evidence admissibility issue at the jury trial. We
can say a lot about the jury trial, though it is not the subject of con-
sideration. Here we should only focus on resolution of evidence
admissibilty issue. This question may have only one answer — the
issue of evidence admissibility must be resolved and included in the
competence of the duly authorzed person. And a jury really cannot
be such person. Respectively, the issue of evidence admissibility is
beyond the scope of jurics competence. The issue must be resolved
only by the competent judge. The judge chairs the proceedings and
is obliged to provide legal interpratation to the jury trial. At the same
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time, the judge must resolve the evidence admissibiluty issue inde-
pendently from the juries; so that they are able return a verdict on the
basis of true evidences. Such resolution of the issue is a guarantee for
impartiality of the jury trial. Generally, the issue of jury trial estab-
lishment should be regarded with caution, as it gives rise to number
of lcgal issues. One of them is an evidencc admissibility.

5. Application of the scientific and technical progress results in
the process of evidence production, for example, polygraph detector,
gives rise to specific difficulties. Usage of polygraph detector, how
seducive its title might sound, is not justified, as:

> Application of a polygraph is prejudicing the constitutional
human rights, in fact nullifies the possibility of defence right and
violates presumption of innocence ;

> During the process of evidence production usage of polygraph
shall result in strengthening of inqusitive elements in the criminal
proceedings;

> The degree of reliability of information obtained by applica-
tion of polygraph detector is very low.

Even more negative results will have application of such meth-
ods during the evidence production process as effect of hypnosis or
psychotropic agents on psychic of a person. These are illegal, coer-
cive actions that are flatly prohibited not only by the inner legal act,
but by the international law as well. No method should be used as
a means for obtaining evidences which invokes sceptic attitude. In
our country the issue of introduction of these methods is not on the
agenda, that is appreciated. Though, unfortunately, fact of applica-
tion of the odor examination results during the evidence production
process is present. We should definitely declare that identification
of smell by a dog must not be a source of evidence. The dog cannot
ensure impartiality of the information, respectively checking of the
information accuracy is not possible.

6. In the evidential law the rule of evidence admissibility asym-
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metry and theory of “Fruit of the poison tree” is of sepcial interest.
Asymmetry of evidence admissibility means admissibility of evi-
dence recognized as inadmissible by the prosecutor on the basis of
defence petition. Here the problem is brought up. If the evidence is
inadmissible, how can it be admitted by petition of the defence. We
should take into account that this prescription a priori does not mean
admissibility of such an evidence. The court only after hearing the
petition may take decision on upholding or refusal. If at evidentiary
hearing it is ascertained that the evidence does not prejudice rights
of the person and accuracy of the information is confirmed, it may
be admitted as an evidence at criminal proceedings.

As to the theory of “Intoxicated Tree Fruit”, it relates to the issue
of evidence admissibility obtained on the basis of illegal informa-
tion. Naturally, criminal judicial proceedings may claim impartial-
ity, where the objective evidences are available in the case. On its
side, discussion of evidence objectiveness is impossible, where the
source of information is unreliable. The illegaly obtained information
should be recogngized as inadmissible evidence and here no excep-
tions can be made, as it is prescribed by Article 72 of the new Code
of Criminal Procedures.

7. The procedural legislation should distinguish between the
material evidence and document. Recognition of audio-video record
as an indepenedent source of evidence in Article 111 of the Criminal
Procedures Code of Georgia is not right. It is a common docuemnt,
where the information is expressed in the form of audio sound. At
the same time, the Code should establish a specific rule for enclos-
ing it in the case, that might be similar with the rule prescribed for
material evidence production, as a record cannot be directly attached
to the case.

Thus, admissibility of an evidence —is a legal lever excluding any
doubtful information from the criminal case. This feature of evidence
ensures resolution of problems, such as: protection of human rights,
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establishment of objective truth, equitablc resolution of a case; and
what’s more important it facilitates to establishment of fair principles.
Availability of accurate, objective and legal information in the case
builds confidence of the public towards the law machinery.

The process of evidence production is a specific field of legal
relations, where application ol all the methods shall not be admissible.
Here many issues are to be balanced. That is why the strictly defined
rules of the game operate. Still at the beginning of the XX century
the German procedural specialist E. Belling wrote that investigation
of facts of case, devoid of certain frames, creates a threat of violation
of public and private interests.

Field of legal regulation of the criminal procedures is so sensi-
tive that it should be regarded with special care. Application of the
principle “Objective justifies the means™ and establishment of truth
in the case by all means shall not be allowed. It is true that offence is
the greatest problem, but, on the other side, that is why the confronta-
tion requires special organization. It may be opposed only by legal,
impartial and reasoned decisions. Without certain legal framework
it is impossible.

Due to the mentioned above we cannot agree with the legisla-
tive changes taking us in the other direction. Under these legislative
changes the criminal proceedings as a form of legal relationship does
not exist any more. Defense and prosecution parties are participants of
the criminal proceedings, but there are no procedural legal relations
between them. This will have the most adverse effect on the evidence
production process, coming up during the stage of judicial inquiry. It
is appreciated that the law ensures the defense with broad means of
obtaining and production of evidences. But it is bad, when on the stage
of preliminary investigation procedural standing, examination and
evaluation of this information is not possible. This makes the judicial
inquiry stage 1o face the additional problems that of course does not
facilitate of fast and fair justice. We’d once more underline that:
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1. The process of evidence production must be strictly regu-
lated;

2. Criminal proceedings and investigation activities must not
be united;

3. Verification, evaluation and procedural standing of any in-
formation obtained by any party must be performed by the person
- producer of the proceedings;

4. The issue of evidence admissibility at relevant stage of
legal proceedings must be decided by the person — producer of the
proceedings;

5. Right of defense must be fully ensured;

6. The issue of evidence admissibility at any organizational
form of judicial proceedings (case hearing by the jury trial or
professional judges) must be always decided by the professional
judge;

7. The Code of Procedures must provide for the possibility of
confrontation;

8. The legislation must distinguish clearly between the mate-
rial evidence and other documents, as well as define the rule of

standing of various kinds of evidences.

[n our opinion, such a resolution of the issue will facilitate
overcoming of the problems faced by the Georgian justice. We’d
all remember that establishment of the course of law and formation
of impartial justice is especially important for normal functioning
of governance and law order in our country. As Romans would say
“Justitia firmatur solium” (course of law strengthens the sovereign
governance).
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